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 C
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(C
ase N

o
. 12113) 

A
 hearing w

a
s held a

fte
r d

u
e

 notice on M
arch 19, 2

0
1

8
. 

T
h

e
 B

oard m
e

m
b

e
rs 

p
re

se
n

t w
ere: 

M
r. 

D
ale 

C
allaw

ay, 
M

r. 
B

ruce M
ears, 

M
r. 

Jo
h

n
 

M
ills, 

and 
M

r. 
B

re
n

t 
W

o
rkm

a
n

. 

N
a

tu
re

 o
f th

e
 P

ro
ce

e
d

in
g

s 

T
h

is is an application fo
r a special use exception fo

r a p
o

te
n

tia
lly h

a
za

rd
o

u
s use 

(facility fo
r fu

rth
e

r processing
, deboning, packaging, and shipping o

f poultry products). 

F
indings o

f F
a

ct 

T
h

e
 B

oard fo
u

n
d

 th
a

t th
e

 A
p

p
lica

n
t w

a
s requesting a special u

se
 exception fo

r a 
potentially 

h
a

za
rd

o
u

s 
use 

(facility fo
r fu

rth
e

r processing, 
d

e
b

o
n

ing
, 

packaging, 
and 

shipping o
f poultry products). 

T
h

e
 A

p
p

lica
n

t has requested th
a

t th
e

 a
fo

re
m

e
n

tio
ned 

requested special use exception b
e

 granted as it pertains to
 certain real property located 

on the northw
est corner o

f P
innacle W

a
y and Iron B

ranch R
oad (R

oute
 331) (911 A

ddress: 
29984 P

innacle W
ay, M

illsboro. 
Z

oning D
istrict) ; said property being id

e
n

tified as S
usse

x 
C

o
u

n
ty T

a
x M

a
p

 P
arcel N

u
m

b
e

r 2-33-5.00-14.00, 2-33-5.00-15
.00, 

&
 2-33-5

.00-16.00
. 

A
fte

r a hearing, th
e

 B
oard m

a
d

e
 th

e
 follow

ing findings o
f fact: 

1. 
T

h
e

 
B

oard 
w

a
s 

given 
co

p
ie

s 
o

f th
e

 A
p

p
lica

tio
n

, 
a 

site
 

p
la

n
, 

an 
applicatio

n 
sum

m
ary, a list o

f a
g

e
n

cy contacts, m
e

m
o

ra
n

d
u

m
s fro

m
 th

e
 O

ffice o
f P

lann
ing &

 

Z
o

n
in

g
 

to
 

a
g

e
n

cy contacts, 
co

m
m

e
n

ts 
fro

m
 

th
e

 
certain 

agencies, 
an 

aerial 
p

h
o

to
g

ra
p

h
 o

f th
e

 P
ro

p
e

rty, and a portion o
f th

e
 ta

x m
a

p
 o

f th
e

 area. 
2. 

T
h

e
 B

oard also w
a

s provided w
ith an e

xte
n

sive
 e

xh
ib

it b
o

o
kle

t from
 th

e
 A

p
p

licant 
w

h
ich

 included a co
p

y o
f th

e
 A

pplication, n
o

tice
 to

 p
ro

p
e

rty o
w

n
e

rs, notice to
 th

e
 

A
p

p
lica

n
t, C

ertification o
f P

osting, S
u

sse
x C

o
u

n
ty Z

o
n

in
g

 C
o

d
e

 §115-111, a slide 
presentation, 

a site
 plan, a

g
e

n
cy consultation records, a m

e
m

o
ra

n
d

u
m

 to
 th

e
 

C
e

n
te

r on 
Inland 

B
ays, 

letters supporting th
e

 A
pplication

, and d
o

cu
m

e
n

ta
tio

n
 

preceding th
e

 application. 
3. 

T
h

e
 B

oard found th
a

t th
e

 O
ffice o

f P
lanning &

 Z
o

n
in

g
 received fo

u
r (4) letters in 

support o
f th

e
 A

pplication and tw
enty-tw

o (22) letters in opposition to
 th

e
 A

pplication
. 

T
h

e
 O

ffice o
f P

lanning &
 Z

oning
, on b

e
h

a
lf o

f th
e

 B
oard

, reached o
u

t to
 m

u
ltip

le
 

sta
te

 a
g

e
n

cie
s to

 solicit co
m

m
e

n
ts prior to

 th
e

 hearing. 
T

h
e

 S
ta

te
 F

ire M
arshal 

had n
o

 objection to
 th

e
 A

pplication. 
T

h
e

 D
elaw

are D
e

p
a

rtm
e

n
t o

f T
ra

n
sportation 

("D
elD

O
T

") noted th
a

t a tra
ffic im

p
a

ct stu
d

y is underw
ay. 

T
h

e
 D

elaw
are D

ivisio
n

 
o

f 
N

atural 
R

esources 
and 

E
n

vironm
ental 

C
ontrol 

("D
N

R
E

C
") 

G
ro

u
n

d
w

a
te

r 
D

isch
a

rg
e

 D
ivision noted th

a
t th

e
 A

p
p

lica
n

t is w
orking w

ith th
e

 a
g

e
n

cy on its sp
ra

y 
irrigation 

perm
it. 

T
h

e
 

D
N

R
E

C
 

D
ivision 

o
f W

a
ste

 
&

 
H

azardous 
S

u
b

sta
n

ce
 

D
e

p
a

rtm
e

n
t noted th

a
t th

e
 release o

f a
n

y h
a

za
rd

o
u

s su
b

sta
n

ce
 m

u
st co

m
p

ly w
ith 

th
e

 H
a

za
rd

o
u

s S
u

b
sta

n
ce

 C
leanup A

ct. 
T

he 
D

N
R

E
C

 S
ite

 
Investigation 

and 
R

estoration S
ection provided co

m
m

e
n

ts as w
ell. 

4
. 

T
he B

oard notes th
a

t a prior application (C
ase N

o. 11216) fo
r a poultry processing 

facility fo
r this lo

cation w
a

s heard and approved b
y th

e
 B

oard in 2013
. T

h
e

 B
oard

's 
decision w

as subsequently litigated and upheld in the D
elaw

are S
uperio

r C
ourt and 

the D
elaw

are S
uprem

e C
ourt. 

A
 copy o

f the S
uperio

r C
ourt's decisio

n
, w

hich w
a

s 
affirm

ed by the S
uprem

e C
ourt, w

as provided to
 the B

oard a
lo

ng w
ith a copy o

f the 
findings o

f fact fo
r C

ase N
o

. 11216. 

5. 
T

h
e

 B
oard found th

a
t T

im
 V

a
n

 B
runt, M

atthew
 H

ershberger, E
verett B

row
n, C

athy 
B

assett, and B
rian H

ildreth w
e

re
 sw

orn in to testify about the A
pplication

. R
ob G

ibbs, 

1 



..._., 
-

E
squire, presented the A

pplication on b
e

h
a

lf o
f th

e
 A

p
plicants and he subm

itted 
exhibits to

 th
e

 B
oard

. 
M

r. G
ib

b
s' presentation w

a
s a

ffirm
e

d
 b

y M
r. V

a
n

 B
runt. 

6. 
T

h
e

 B
oard fo

u
n

d
 th

a
t its role is fo

cu
se

d
 on land u

se
 and p

la
n

n
in

g
 b

u
t C

o
d

e
 §

1
1

5
-

111 
re

q
u

ire
s th

e
 B

oard to
 co

n
su

lt w
ith o

th
e

r a
g

e
n

cies a
b

o
u

t the A
p

p
lica

tio
n

 to
 

co
n

firm
 th

a
t th

o
se

 a
g

e
n

cie
s can a

d
d

re
ss issu

e
s w

h
ich

 a
re

 o
u

tsid
e

 th
e

 sco
p

e
 o

f th
e

 
B

oard
's n

o
rm

a
l focus. 

T
h

e
 D

e
la

w
a

re
 S

u
p

re
m

e
 C

o
u

rt's ruling in Z
o

n
in

g
 B

d
. of 

A
d

ju
stm

e
n

t o
f N

e
w

 C
a

stle
 C

nty. v. D
ragon R

un T
e

rra
ce

, Inc., 2
2

2
 A

.2
d

 315 (D
e

l. 
1

9
6

6
) w

a
s th

e
 basis fo

r th
e

 C
o

u
rt's a

ffirm
a

tio
n

 o
f th

e
 B

oard
's p

rio
r d

e
cisio

n
 o

n 
C

a
se

 N
o. 

11216. 
T

h
e

 A
p

p
lica

n
t argued th

a
t th

e
 B

oard is allow
ed to rely o

n 
p

e
rm

ittin
g

 a
g

e
n

cie
s to

 p
e

rfo
rm

 th
e

ir d
u

tie
s to

 sa
fe

g
u

a
rd

 th
e

 p
u

b
lic and th

a
t fe

a
rs 

o
f potential 

health 
h

a
za

rd
s

, w
h

ich
 

can 
b

e
 

m
o

re
 

a
p

p
ro

p
ria

te
ly 

a
d

d
re

sse
d

 
by 

perm
itting agencies, a

re n
o

t p
ro

p
e

r fo
d

d
e

r to
 su

p
p

o
rt th

e
 d

e
n

ia
l o

f a sp
e

cia
l use 

e
xce

p
tio

n
 in th

e
 zoning context. 

7. 
T

h
e

 B
oard fo

u
n

d
 th

a
t th

e
 P

ro
p

e
rty co

n
sists o

f 3 p
a

rce
ls and w

a
s p

re
vio

u
sly th

e
 

su
b

je
ct 

o
f 

a
n

 
application 

fo
r 

a 
poultry 

p
ro

ce
ssin

g
 

p
la

n
t 

a
s 

note
d

 
above. 

P
re

vio
u

sly, th
e

 A
p

p
lica

n
t p

ro
p

o
se

d
 

a 
sla

u
g

h
te

rin
g

 fa
cility in 

2
0

13 w
hich 

w
a

s 
a

p
p

ro
ve

d
 b

y th
e

 B
oard. 

T
h

e
 A

p
p

lica
n

t n
o

w
 p

ro
p

o
se

s o
n

ly to
 d

e
b

o
n

e
, p

a
ck, and 

sh
ip

 p
o

u
ltry on th

e
 site. 

S
la

u
g

h
te

rin
g

 and d
e

fe
a

th
e

rin
g

 w
ill b

e
 co

n
d

u
cte

d
 a

t a 
d

iffe
re

n
t lo

ca
tio

n
 and w

ill n
o

t b
e

 p
e

rfo
rm

e
d

 on th
e

 P
ro

p
e

rty. T
h

e
 d

e
b

o
n

in
g

 p
ro

ce
ss 

w
ill n

o
t in

clu
d

e
 a

n
y offal. 

8. 
B

a
se

d
 on th

e
 A

p
p

lica
n

t's presentation, th
e

 B
oa

rd fo
u

n
d

 th
a

t th
e

 p
ro

p
o

sa
l w

ill 
in

cre
a

se
 jo

b
s as th

e
 d

e
b

o
n

in
g

 fa
cility w

ill re
su

lt in a
p

p
ro

xim
a

te
ly 1

6
5

 e
m

p
lo

ye
e

s 
on site

. 
A

cco
rd

in
g

 to
 M

r. V
a

n
 B

ru
n

t's te
stim

o
n

y, th
e

 p
la

n
t is p

la
n

n
e

d
 to b

e
 a o

n
e


sh

ift o
p

e
ra

tio
n

 

9
. 

T
h

e
 B

oard fo
u

n
d

 th
a

t th
e

 tru
ck tra

ffic related to
 th

e
 u

se
 w

ill b
e

 a
p

p
ro

xim
a

te
ly 1

6
 

tru
cks p

e
r d

a
y as co

m
p

a
re

d
 to

 50-85 tru
cks p

e
r d

a
y w

h
e

n
 th

e
 V

la
sic P

ickle p
la

n
t 

w
a

s in o
p

e
ra

tio
n

 on th
e

 site. 

10. 
B

ased 
on 

th
e

 A
p

p
lica

n
t's 

p
re

se
n

ta
tio

n
, th

e
 B

o
a

rd
 fo

u
n

d
 

th
at 

th
e w

a
ste

w
a

te
r 

d
isch

a
rg

e
 fro

m
 th

e
 p

rio
r a

p
p

ro
ve

d
 u

se
 w

o
u

ld
 re

su
lt in 1

.2 m
illion g

a
llo

n
s p

e
r d

a
y 

a
n

d 
w

o
u

ld
 

in
clu

d
e

 
stre

a
m

 
d

isch
a

rge. 
T

h
e

 
w

a
ste

w
ate

r 
d

isch
a

rg
e

 
fro

m
 

th
e 

p
ro

p
o

se
d

 u
se

 u
n

d
e

r th
is application, h

o
w

e
ve

r, w
ill re

su
lt in o

n
ly 4

0
,000 g

a
llo

ns p
e

r 
d

a
y and w

o
u

ld
 n

o
t in

clu
d

e
 stre

a
m

 d
isch

a
rg

e
. 

T
h

e
 treated w

a
ste

w
a

te
r w

ill b
e

 
d

isch
a

rg
e

d
 via sp

ra
y irrigation su

b
je

ct to
 an existing p

e
rm

it a
p

p
lica

tio
n

 to D
N

R
E

C
. 

A
cco

rd
in

g
 

to
 

th
e

 
A

p
p

lica
n

t, 
D

N
R

E
C

 
h

a
s 

a
lre

a
d

y 
a

p
p

ro
ve

d
 

th
e

 
w

a
ste

w
a

te
r 

d
isch

a
rg

e
 p

e
rm

it b
u

t th
e

re
 a

re
 o

th
e

r related p
e

rm
its still on-going. 

11. 
T

h
e 

B
oard fo

u
n

d
 

th
a

t th
e

 p
rio

r application a
p

p
lie

d
 to

 th
e

 e
ntire 

building 
and 

in
clu

d
e

d
 a

n
 a

d
d

itio
n

a
l 7

2
,8

6
0

 sq
u

a
re

 fe
e

t o
f sp

a
ce

. T
h

e
 p

ro
posed a

p
p

lica
tio

n
 w

ill 
o

n
ly 

u
se

 
11 %

 
o

f th
e

 existing 
building 

fo
r th

e
 

d
e

b
o

n
in

g
 

operation. 
N

o
 

n
e

w
 

stru
ctu

re
s a

re
 p

la
n

n
e

d
 to

 be constructed on site. 
12. 

T
h

e
 B

oard fo
u

n
d

 th
a

t th
e

 facility h
a

s b
e

e
n

 used fo
r w

a
re

h
o

u
sin

g
. 

13. 
T

h
e

 B
oard fo

u
n

d
 th

a
t th

e
 p

ro
p

o
se

d
 

u
se

 is a perm
itted 

u
se

 in th
e

 Ll-1 
(L

ig
h

t 
Industrial) zo

n
in

g
 district. T

h
is property, h

o
w

e
ve

r, is zoned H
l-1 (H

e
avy In

d
u

stria
l) 

and
 a special u

se
 e

xce
p

tio
n

 is n
e

e
d

e
d

 fo
r th

e
 p

ro
p

o
se

d
 use. 

1
4. 

T
h

e
 B

oard fo
u

n
d

 
th

a
t th

e
 A

p
p

lica
n

t is w
o

rkin
g

 w
ith

 
D

e
lD

O
T

 regarding 
tra

ffic 
im

p
ro

ve
m

e
n

ts fo
r th

e ne
a

rb
y roads. 

A
cco

rd
in

g
 to

 th
e A

p
p

lica
n

t's p
re

se
n

ta
tio

n
, all 

tra
ffic w

ill b
e

 a
b

le
 to

 u
se

 th
e

 existing m
a

in
 e

n
tra

n
ce

 on Iron B
ranch R

oad b
u

t th
e

 
e

n
tra

n
ce

 w
ill m

o
st like

ly b
e

 re
-aligned to

 im
p

ro
ve

 th
e

 tra
ffic a

lo
n

g Iron B
ra

n
ch

 
R

oad. 
A

n
 e

n
tra

n
ce

 p
e

rm
it is u

n
d

e
rw

a
y and an initial p

lan h
a

s b
e

e
n

 su
b

m
itte

d
. A

 
tra

ffic im
p

a
ct stu

d
y h

a
s b

e
e

n
 su

b
m

itte
d

 as w
e

l l. 
T

h
e

 im
p

ro
ve

m
e

n
ts to

 Iron B
ra

n
ch 

R
oad should im

p
ro

ve
 th

e
 tra

ffic sa
fe

ty in th
e

 area. 
D

e
lD

O
T

 re
q

u
ire

s a d
e

ve
lo

p
e

r 
to p

a
y fo

r th
o

se
 im

p
ro

ve
m

e
n

ts. 
15. 

T
h

e
 B

oard fo
u

n
d

 th
a

t th
e

 A
p

p
lica

n
t h

as no plan to
 in

cre
a

se
 th

e
 p

a
vin

g
 fo

r parking 
on site. 

16. 
T

h
e

 B
oard fo

u
n

d
 th

a
t th

e
 A

p
p

lica
n

t w
ill utilize th

e
 existing a

ir perm
it. 

2 
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17. 
T

h
e

 B
oard found th

a
t the A

pplicant w
ill need to go to

 the U
nited S

tates D
epartm

ent 
o

f A
griculture ("U

S
D

A
") fo

r an inspection. 
U

S
D

A
 w

ill n
o

t begin its inspection 
process until this application is approved. 

18. 
T

h
e

 B
oard found 

that the poultry deboning facility w
ill 

include a refrigera
ted 

shipping dock and cooler, refrigerated processing area, a
nd necessary production 

support am
enities. 

T
he refrigeration system

 w
ill be a F

reon-based system
 w

hich 
th

e
 A

pplicant avers is an im
provem

ent over an am
m

onia-based system
. 

19. 
T

h
e

 B
oard found that the 29-acre parcel adjacent to the facility w

ill be used fo
r 

spray irrigation. 
P

e
r the testim

ony o
f M

r. V
an B

runt, the sp
ra

y irrigation area 
includes so

m
e

 trees b
u

t m
ost o

f the area is grassland. T
here has been no irrigation 

on the site since 2011. 

20. 
T

h
e

 B
oard found th

a
t the A

pplicant plans to use the m
ost advanced processes and 

m
ethods to address environm

ental concerns. 
T

h
e

 sp
ra

y irrigation system
, fo

r 
exam

ple, w
ill b

e
 state-of-the a

rt and the A
pplicant w

ill attem
pt to m

inim
ize the 

effluent levels. 

21
. 

T
h

e
 B

oard found that the A
pplicant proposed that all treated w

astew
ate

r w
ill be 

trucked o
ff site until the spray irrigation system

 is upgraded. 
22. 

T
h

e
 B

oard found that, p
e

r th
e

 A
pplicant's presentation

, there w
ill be no appreciable 

im
p

a
ct o

f th
e

 facility by w
ay o

f fire
, explosion, noise

, vibration, dust, odo
r, em

ission 
o

f sm
o

ke
, toxic gases, o

r other pollutants. T
h

e
 facility w

ill have a fire suppression 
system

. 

23
. 

T
he B

oard found th
a

t the A
pplicant adm

itted th
a

t the facility w
ill result in som

e 
lim

ited noise .and dust and that any vibration from
 the truck traffic w

ill be de m
inim

 is. 
24. 

T
he B

oard found that the A
pplicant argued th

at there is not m
uch o

d
o

r from
 the 

deboning process and there should be no appreciable o
d

o
r from

 the site. 
25. 

T
he B

oard found that the A
pplicant w

ill use only a sm
all portion o

f the facility fo
r 

the deboning facility. A
ccording to

 the testim
ony o

f M
r. V

an B
runt, the site w

ill also 
be used fo

r corporate offices and a refrigerated shipping d
o

ck. 
B

uilding 3 w
ill be 

used fo
r w

arehousing and B
uilding 2 w

ill be large
ly unoccupied except tha

t a 
corner o

f the building is used b
y S

ussex C
ounty T

oys fo
r T

ots
. T

h
e

 facility w
ill be 

lim
ited to

 approxim
ately 50,000 square fe

e
t but M

r. V
an B

runt could not attest to 
any grow

th plans that exceed th
a

t square footage
. 

H
e believes, how

ever, th
a

t 
there is room

 fo
r grow

th on site. 

26. 
T

h
e B

oard found that the com
m

ents from
 so

m
e

 agencies have been subm
itted 

into th
e

 record including com
m

ents from
 the G

roundw
ater D

ischa
rge S

ection o
f 

D
N

R
E

C
 confirm

ing that the A
pplicant is in th

e
 prelim

inary stages o
f the perm

itting 
process. 

27
. 

T
he B

oard found that, per the A
pplicant's presentation, a P

hase 1 e
nvironm

ental 
report w

as issued prior to the A
pplicant's purchase o

f the P
roperty w

hich
, as the 

A
pplicant claim

ed, concluded that there w
ere no environm

ent al issues on the site. 
T

he A
pplicant ordered another P

hase 1 environm
ental report as part of its due 

diligence w
hich resulted in significant testing and sam

pling. 
28. 

T
h

e
 B

oard found th
a

t the A
pplicant applied fo

r inclusion in the B
row

nfie
ld p

rogram
 

at the suggestion o
f D

N
R

E
C

. 
T

h
e

 B
row

nfield p
ro

gram
 is a program

 offered fo
r 

sites w
hich have environm

ental problem
s o

r are thought to
 have such problem

s 
du

e to their historic use as a m
eans to m

ake vacant properties produ
ctive sites 

again. 
A

ccording to the A
pplicant, the B

row
nfield program

 is a proactive program
 

and 
inclusion 

in 
that 

program
 

does 
not, 

p
e

r se, 
m

ean 
that the 

site 
is 

an 
environm

ental m
ess. T

he A
pplica

n
t has com

pleted the sam
pling, m

onitoring, and 
reporting requirem

ents under the B
row

nfield program
. 

29. 
T

h
e

 B
oard found th

a
t a C

ertificate o
f C

om
pletion o

f R
em

edy has been re
corded 

and 
show

s th
a

t D
N

R
E

C
 has m

onitored 
and studied th

e site
. 

B
ased 

on 
th

e 
representations o

f the A
pplicant, the study is com

p
lete and no rem

ediation w
as 

3 
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required because there w
as nothing to

 rem
edia

te. 
A

ccord
ing to the A

pplicant, the 
site is not pristine b

u
t it is also not a dirty, old, industria

l site. 
30

. 
T

h
e

 B
oard found that M

r. H
ershberger w

orked on the risk assessm
ent portion of 

th
e

 B
row

nfields investigation and he has w
orked o

n the long-term
 stew

ardship 
("L T

S
") plan. 

T
h

e
 LT

S
 plan requires quarte

rly m
onitoring of the w

ells and the 
quarterly m

onitoring began in 2015
. 

P
er M

r. H
ershberger's testim

ony, D
N

R
E

C
 

has authorized a reduction in the sam
pling o

f the w
ells but the sam

pling contin
ues 

on a sem
i-annual basis. 

31. 
B

ased 
on 

the testim
ony o

f M
r. H

ershberger, 
the 

health 
o

f the 
P

roperty w
as 

im
proving

. 
T

h
e

 L T
S

 sam
pling w

as to determ
ine w

h
e

th
e

r contam
inants exist and 

are leaving the site and the m
onitoring has show

n a stabilization and decrease o
f 

constituents on site. 
D

N
R

E
C

 w
ill require co

ntinued m
onitoring o

f the w
ells on site 

to
 ensure com

pliance w
ith the L T

S
 plan. 

If the m
onitoring show

s that the sp
ray 

irrigation proposed b
y the A

pplicant leads to an increase in constituen
ts, D

N
R

E
C

 
w

ill review
 the plan and m

ay require rem
ediation. 

32
. 

B
ased on the testim

ony o
f M

r. H
ershberger, the B

oard found that the L T
S

 pla
n is 

in place to
 m

onitor ground w
a

te
r to confirm

 that the constituents are not m
igrating 

o
ff site and th

e
y m

onitor constituents o
f concern set forth in the L T

S
 plan. 

T
here 

are 18 w
ells and 4 production w

ells w
hich are m

onitored. 
N

itrates and n
itrites are 

being m
onitored as part o

f the L TS
 plan and they have been decreasing

. 
T

he 
m

onitoring w
ells w

ould also show
 additional n

itrates if they exist. 
33

. 
T

h
e

 B
oard found th

a
t D

N
R

E
C

 w
ill m

onitor the spray irrigation system
 and has its 

ow
n testing requirem

ents. 
A

ccording to M
r. V

an B
runt, the spray irrigation perm

it 
is separate from

 the L TS
 plan and D

N
R

E
C

 w
ill require additional testing related to 

the spray irrigation system
 above and beyond the testing required under the L T

S
 

plan
. 

34. 
T

h
e

 B
oard found that the A

pplicant w
ill not b

e
 able to m

ove forw
ard w

ith the sp
ray 

irrigation w
ithout D

N
R

E
C

's approval. 
T

he w
ater from

 the spray irrigation w
ill be 

tested 
p

rio
r to discharge and the A

pplicant w
ill 

have to
 im

plem
ent a nutrient 

m
anagem

ent program
 to dem

onstrate that crops and plantings o
n site -

such as 
corn, lob lolly pines, and grasses -

w
ill be able to absorb nitrates. A

ccording to
 M

r. 
V

an B
runt, th

e
 goal is to have a net zero sum

 o
f nitrates into the ground from

 the 
spray irrigation due to

 the nutrient m
anagem

ent program
. 

T
h

e
 by-products from

 
the spray irrigation system

 w
ill be used to fertilize the crops. 

T
he A

pplicant is in 
the prelim

inary stages o
f the nutrient m

anagem
ent program

. 
T

h
e

 crops w
ill be 

tested to confirm
 that the nitrogen is being pulled o

u
t o

f the spray irrigation by the 
crops. 

35. 
T

h
e

 
B

oard 
found 

that th
e

 D
elaw

are F
arm

 
B

ureau 
and the 

D
elm

arva P
oultry 

A
ssociation support the A

pplication. 
36

. 
T

he B
oard found that the chickens, w

hich are to be deboned at the facility, w
ill be 

slaughtered 
and 

processed 
at the A

pplicant's 
H

a
rb

eson 
plant. 

T
h

e
 fin

ished 
products w

ill be brought to the P
roperty and the bones from

 those prod
ucts w

ill be 
rem

oved and the poultry w
ill then be packed and shipped out. 

A
ll feathers, guts, 

and offal w
ill be handled a

t the H
arbeson plant. 

37. 
T

he B
oard found that, based on the testim

ony o
f M

r. V
an B

runt, pou
ltry a

t th
e 

P
roperty w

ill b
e

 sim
ilar to the poultry available in the store only the A

pplicant w
ill 

b
e

 rem
oving bones from

 the poultry. 
T

h
e bones w

ill then be pla
ced ba

ck into 
containers and shipped to the H

arbeson plant. 
38. 

T
he B

oard found that M
erck P

harm
aceuticals, the M

illsboro W
astew

ate
r T

reatm
ent 

F
acility, a T

horogoods C
oncrete plant, S

uburban P
ropane

, and D
elm

a
rva P

ow
er 

are located nearby. 
A

 m
anufactured hom

e park is located to the south and e
a

st 
o

f the site. 
A

 housing developm
ent is also located nearby. 

M
r. V

an B
runt testified 

th
a

t th
e proposed use w

ill n
o

t substantially affect adversely the uses of neighboring 
and adjacent properties. 
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39. 

T
he B

oard found th
a

t R
ichard W

ilkins w
as sw

orn in to
 support the A

pplication
. H

e 
is a S

ussex C
ounty fa

rm
e

r w
ho grow

s vegetable crops, feed grains, and othe
r 

crops. 
M

r. W
ilkins testified that the dem

and fo
r pou

ltry is grow
ing

. 
H

e also 
believes th

a
t th

e
 proposed use is a m

uch lesser im
pact on the neighborhood than 

the previously approved use
. 

40. 
T

h
e

 B
oard found 

that M
r. W

ilkins testified th
a

t one acre o
f w

ater consists o
f 

approxim
ately 27,000 gallons o

f w
a

te
r and the spray irrigation system

 w
ill distribute 

4/100 o
f an inch o

f irrigation per acre per w
ee

k. 
A

ccord
ing to

 M
r. W

ilkins, an 
agricultural crop grow

ing in the su
m

m
e

r m
onths w

ill evapotransperate th
a

t am
ount 

o
f w

ater in approxim
ately 3 hours and the spray irrigation system

 is n
o

t enough to 
g

ro
w

 a crop o
r even keep the crop cool fo

r 3 hours. 
41. 

T
he B

oard found that John A
ustin, A

nthony S
carpa

, K
en H

aynes, M
ichael P

roso
, 

K
eith S

teck, C
harlotte R

eid, 
M

aria P
ayan

, and T
om

 B
retten w

ere sw
orn in and 

testified in opposition to the A
pplication. 

T
he opposition subm

itted e
xhibits to the 

B
oard to review

. T
he com

m
ents and exhibits subm

itted by the opposition have been 
w

eighed and considered by the B
oard and a brief sum

m
ation o

f som
e o

f those 
com

m
ents are found below

. 
42. 

T
he 

B
oard 

found that concerns raised 
by m

em
bers o

f the opposition 
included 

concerns about w
a

te
r quality, w

astew
ater treatm

ent and discharge, environm
ental, 

B
row

nfield, traffic, fire, safety, noise, health, air pollution, property values, and 
sp

ra
y irrigation

. 
F

or exam
ple

, 
regarding 

air pollution 
concerns, M

s. 
R

e
id

, o
f 

R
ehoboth B

each, alleged that 541 m
illion gallons o

f w
astew

ate
r aerated ove

r 29 
acres w

ill cause o
d

o
r problem

s. 
M

s. P
ayan also expressed concerns that the 

C
ounty cannot guarantee safety from

 fires and that fires and explosions can occur 
b

y m
ixing o

f cleaning agents. S
he also testified that truck traffic and em

issions are 
a problem

 in the area -
particularly in the sum

m
er m

onths. 
43. 

T
he B

oard 
found that the opposition also expressed concerns abo

ut D
N

R
E

C
's 

enforcem
ent o

f its regulations and the A
pplicant's adherence to those regulatio

n s. 
M

s. P
ayan specifically expressed th

a
t she has no trust in D

N
R

E
C

 and she alleged 
that D

N
R

E
C

 has failed to issue fines o
r to file crim

ina
l charges against M

ou
ntaire 

o
r the A

pplicant fo
r violations. 

M
r. 

H
aynes 

also 
expressed 

frustration 
w

ith 
D

N
R

E
C

's 
enforcem

ent. 
T

he 
concerns 

about 
D

N
R

E
C

's 
enforcem

e
nt 

o
f 

its 
regulations, how

ever, are better addressed by D
N

R
E

C
 than by the B

oard
. 

44. 
T

he B
oard found that m

any o
f the opposition

's concerns focused on the A
pplicant's 

plant in H
arbeson -

and not the site w
hich is the subject o

f the A
pp

lication. 
M

r. 
S

carpa, for exam
ple

, testified that w
astew

ater from
 the P

roperty w
ill be trucked to 

the H
arbeson facility w

here it w
ill b

e
 sprayed on fields and th

at the ad
ditional sp

ray 
irrigation w

ill send nitrates closer to
 the T

ow
n o

f M
ilton. 

M
r. S

teck expressed that 
he has concerns about the hauling o

f w
astew

ater because th
e spray irrigation 

system
 cannot be used w

hen the ground is frozen o
r saturated o

r if the w
ind is too 

great. 
A

ccording to M
r. S

teck, the w
astew

ater a
t the H

arbeson pla
nt w

ill be 
transported 

to 
an 

A
rtesian facility w

here 
it w

ill 
be 

spread 
over 

1,8
00 

acres
. 

Likew
ise, M

r. P
roso testified about his concerns w

ith noise and traffic related to 
th

e
 A

pplicant's H
arbeson facility. 

H
e

 believes th
a

t the d
eboning facility w

ill result 
in m

ore truck traffic to the H
arbeson facility. 

T
h

e
 B

oard finds these concerns not 
germ

ane 
to 

the 
issue 

before 
the 

B
oard 

w
ith 

this 
application 

because 
this 

application does not perta
in to the H

arbeson facility o
r the A

rtesian fa
cility. 

45. 
T

h
e

 B
oard also heard testim

ony from
 the opposition about groundw

ate
r and soil 

pollution concern
s. 

M
r. A

ustin testified that the site has been d
eterm

in
ed to be 

stable p
e

r the B
row

nfields program
 but he has concerns about th

e absorption rate 
o

f nitrates from
 

spray irrigation. 
H

e 
also 

believes that 2 
w

ells w
e

re 
highly 

contam
inated in the 2013 sam

pling w
ith a

rsenic and cobalt. 
A

ccording to M
r. 

A
ustin

, 
those 

arsenic 
levels 

w
ere 

low
er 

than 
the 

E
nvironm

ental 
P

rote
ctio

n 
A

g
e

ncy's ("E
P

A
") m

axim
um

 level b
u

t they sti ll pose a substantial health risk. 
H

e 

s 



----
-

believes th
a

t drinking w
a

te
r from

 th
e

 sam
pling w

ells w
ould result in h

ig
h

e
r ca

n
ce

r 
and organ d

a
m

a
g

e
 risks b

u
t he adm

itted th
a

t there has been no m
edical testing to 

sh
o

w
 a d

ire
ct link betw

een th
e

 P
roperty and such d

a
m

a
g

e
. 

M
s. P

ayan testified 
th

a
t th

a
t th

e
 geology is sandy soil w

ith high w
a

te
r ta

b
le

 and neighboring properties 
receive th

e
ir w

a
te

r from
 shallow

 w
ells. 

S
he believes th

a
t polluta

nts can transport 
easily in this environm

ent. 
S

he also believes th
a

t there are elevated levels o
f 

nitrates, arsenic, and o
th

e
r pollutants in th

e
 soil. 

M
s. R

eid also expressed concern 
a

b
o

u
t th

e
 possibility o

f nitrates polluting w
ells. 

M
s. P

ayan believes th
a

t the site 
w

as polluted b
y th

e
 V

lasic P
ickle P

lant; a concern echoed b
y M

r. H
aynes w

h
o

 lives 
in 

nearby P
ossum

 P
oint. 

T
h

e
 A

pplicant adm
itted th

a
t there are so

m
e

 trace 
elem

ents o
f arsenic on th

e
 site but noted th

a
t th

e
 elem

ents are n
o

t a
t a level o

f 
concern fo

r th
e

 governing agencies. 
T

o
 th

e
 extent there is pollutio

n on th
e

 site o
r 

could result from
 the proposed use, th

e
 issue o

f pollution is p
ro

p
e

r fo
d

d
e

r fo
r those 

governing agencies. 

46. 
T

h
e

 
B

oard 
found 

th
a

t th
e

 
C

ertificate 
o

f C
om

pletion 
o

f R
em

edy 
outlines th

e
 

condition o
f th

e
 site and th

a
t D

N
R

E
C

 subm
itted a proposal fo

r rem
ediation w

hich 
w

a
s 

vetted 
and 

appealed. 
A

ccording 
to 

th
e

 
A

pplicant, 
there 

w
ere 

no 
recom

m
endations fo

r rem
ediation a

t th
a

t tim
e. 

47. 
T

h
e

 B
oard 

heard testim
ony from

 
M

s. 
P

ayan
, a representative o

f th
e

 S
ocially 

R
esponsible A

gricultural P
roject. 

S
h

e
 expressed concern th

a
t th

is application w
ill 

lead to a full processing plant on the site. 
T

he B
oard, how

ever, notes th
a

t a full 
poultry processing p

la
n

t is n
o

t being proposed b
y this application

. 
M

s. P
ayan 

argued th
a

t property values are low
er nearer poultry processing plants and th

a
t 

the
re 

w
ere 

3 
hom

es 
in 

P
ossum

 
P

oint w
hich 

w
ere 

u
n

d
e

r contract 
but w

ere 
w

ithdraw
n a

fte
r th

e
 buyers learned o

f th
e

 earlier poultry processing plant. 
S

h
e

 
alleges th

a
t banks w

ill n
o

t give loans fo
r nearby properties because th

e
 properties 

are n
o

t valued enough
. 

M
s. P

ayan also expressed concerns about th
e

 character 
o

f th
e

 neighborhood. 
M

s. P
ayan testified th

a
t the character o

f th
e

 neighborhood 
has changed in th

e
 p

a
st fe

w
 years and is m

uch d
iffe

re
n

t than w
hen th

e
 V

lasic plant 
w

as in operation as there are thousands o
f people in th

e
 a

rea. 
48. 

T
he B

oard found th
a

t a concrete plant, an anim
al vaccine plant, 2 E

P
A

 S
upe

r F
und 

sites, a poultry processing plant, and a coal-fired pow
er p

la
n

t are located w
ithin 2 

m
iles o

f the P
roperty as testified b

y M
s. P

ayan. 
M

r. S
carpa also noted th

e
 close 

proxim
ity o

f th
e

 coal-fired pow
er plant. 

4
9

. 
T

h
e

 B
oard found th

a
t th

e
 neighborhood is zoned heavy industrial and w

as used 
as a heavy industrial area prior to th

e
 enactm

ent o
f th

e
 S

ussex C
ounty Z

on
ing 

C
ode. T

h
e

re
 are num

erous heavy industrial and com
m

ercial properties in the area 
and th

e
 residential properties have grow

n around those heavy industria
l properties. 

50. 
T

h
e

 B
oard notes th

e
 opposition's concerns and w

ill address th
e

 sa
m

e
 later in this 

decision. 

51. 
T

h
e

 B
oard found th

a
t th

e
 P

roperty is ow
ned by H

arim
 M

illsboro
, LLC

. 
A

llen H
arim

 
F

oods is a related entity and th
e

 ow
nership o

f th
e

 P
roperty is separated from

 th
e

 
operation o

f th
e

 business w
hich is a com

m
on practice. 

52. 
T

h
e

 B
oard found th

a
t, based on th

e
 A

pplicant's presentation
, D

N
R

E
C

 required th
e 

L T
S

 plan w
h

e
re

 w
ells w

ould be m
onitored and th

e
se

 reports are regularly vetted 
by D

N
R

E
C

. 
53. 

T
h

e
 B

oard found th
a

t th
e

 previous D
N

R
E

C
 decisions w

ere appealed to
 the C

ourt 
and upheld. 

54. 
T

h
e

 B
oard found th

a
t th

e
 roles o

f th
e

 adm
inistrative agencies w

e
re

 clearly stated 
in th

e
 prior C

ourt case. 
D

elaw
are has state agencies to m

ake th
e

 technical 
decisions a

b
o

u
t th

e
 A

pplicant's proposed use and D
N

R
E

C
 is there to protect the 

public health, safety, and w
elfare. 

T
h

e
 A

pplicant m
u

st w
o

rk w
ith D

N
R

E
C

. 
55. 

T
he B

oard found that th
e

 P
roperty has a lagoon w

hich can store a
p

p
ro

xim
ately 2 

m
illion gallons o

f finished w
a

te
r as testified to b

y M
r. V

a
n

 B
runt. 
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56. 

T
he B

oard found that the A
pplicant is under regu

lations w
hich prohibit the use o

f 
the spray irrigation system

 if the groundw
ater is w

ithin 2 feet from
 the surface o

r 
the use o

f th
e

 irrigation system
 on consecutive days. 

T
he P

roperty has been 
historically perm

itted to
 allow

 for spray irrigation o
f 281,000 gallons p

e
r day. 

P
e

r 
the testim

ony o
f M

r. V
an B

runt, the spray irrigation system
 w

ill be an upgraded 
center pivot system

. M
r. V

an B
runt is aw

a
re o

f spray irrigation o
f treated m

unicipal 
w

astew
ater being applied n

e
a

r residential com
m

unities and there is no discernible 
o

d
o

r from
 the spray irrigation. 

E
xperts indicated to him

 that there w
ill be no 

discernible o
d

o
r from

 the plant's spray irrigation system
. 

57.. 
T

he B
oard found that the A

pplicant w
ill pum

p and haul the w
astew

ater to a facility 
on a different property w

henever the A
pplica

nt is unable to spray irrigate fo
r long 

periods o
f tim

e. 
H

e anticipates 5-6 trucks per d
a

y to transport w
astew

ater off-site. 
58. 

T
he B

oard found that the facility w
ill likely process approxim

ately 2 m
illion pounds 

o
f poultry per w

e
e

k as noted in M
r. V

an B
runt's testim

ony. 
59. 

T
he B

oard found that four (4) parties appeared in support o
f the A

pplication 
60. 

T
he 

B
oard 

found 
that 

tw
enty-six 

(26) 
parties 

appeared 
in 

opposition 
to 

the 
A

pplication. 
61. 

T
h

e
 B

oard voted to leave the record open until the close o
f business on A

pril 9, 
2018, 

fo
r the 

lim
ited 

purpose 
o

f receiving 
additional 

com
m

ents, 
if any, 

from
 

agencies and fo
r M

s. R
eid to subm

it w
ritten com

m
ents, pe

r h
e

r request, on the 
D

ragon R
un T

errace case referenced by the A
pplicant. 

62. 
A

t its m
eeting on M

ay 7, 2018, the B
oard discussed and voted on the A

pplication. 
63. 

B
ased on th

e
 testim

ony and evidence presented at the public hearing and the 
public record, w

hich the B
oard has w

eighed and considered
, the B

oa
rd dete

rm
ined 

th
a

t the A
pplication m

e
t the standards fo

r granting a special use exception fo
r the 

follow
ing reasons. 

a. 
Legal R

equirem
ents: 

i. 
P

ursuant to §115-111 o
f the S

ussex C
ounty Z

on
ing C

ode, the B
oard 

shall review
 the plans and statem

ents and shall not perm
it such 

buildings, structures o
r uses until it has been show

n that the public 
health

, safety, m
orals and general w

elfare w
ill b

e
 properly protected 

and that necessary safeguards w
ill be provided fo

r the protection of 
w

a
te

r areas o
r surrounding property and 

persons. T
h

e
 B

oard, 
in 

review
ing 

the 
plans 

and 
statem

ents, 
shall 

consult 
w

ith 
other 

agencies created fo
r the prom

otion o
f public health and safety and 

shall 
pay particular attention to 

protection 
o

f the 
county and 

its 
w

aterw
ays from

 the harm
ful effects o

f air o
r w

a
te

r pollution o
f any 

type
. 

ii. 
W

ith §115-111 o
f the S

ussex C
ounty Z

oning C
ode in m

ind, the B
oa

rd 
also finds the decision o

f the D
elaw

are S
uprem

e C
ourt in Z

oning B
d. 

o
f A

djustm
ent o

f N
ew

 C
astle C

nty. v. D
ragon R

un T
errace, Inc., 222 

A
.2d 315 (D

el. 1966) and decision o
f the D

elaw
are S

uperior C
ourt in 

P
rotect O

u
r Indian R

iver v. 
S

ussex C
ounty B

d. o
f A

djustm
ent, 2015 

W
L

 4498971 (D
el. S

uper. 2015) helpful in analyzing the A
pp

lication. 
T

h
e

 D
ragon R

un T
errace case w

as cited and heavily discussed in 
the P

rotect O
ur Indian R

iver decision. 
T

h
e

se
 cases are particularly 

instructive since the P
rotect O

ur Indian R
iver case dealt w

ith an 
appeal o

f the B
oard's prior decision on C

ase N
o. 11216, w

h
ich, as 

noted 
above, 

dealt w
ith 

a m
ore intensive special 

use 
exception 

application 
fo

r 
the 

sam
e 

property 
that 

is 
th

e
 

subject 
o

f this 
application

. 
§115-111 o

f the S
ussex C

ounty Z
oning C

ode w
as also 

at issue in th
a

t case. 
A

s held in P
rotect O

u
r Indian R

iver, the B
oa

rd 
is "allow

ed to rely on perm
itting agencies to perform

 their statutory 
duties to

 safeguard the public ." 
2015 W

L
 4498971 

at *1
5. 

T
h

e
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q
u

e
stio

n
 o

f sa
n

ita
ry facilities is a m

a
tte

r fo
r the health autho

rities 
b

e
ca

u
se

 actual use o
f th

e
 prem

ises ca
n

n
o

t b
e

 co
m

m
e

n
ce

d
 u

n
til the 

certificate is g
ra

n
te

d
 and th

a
t "if th

e
 a

p
p

lica
n

t ca
n

n
o

t sa
tisfy th

e
 

perm
itting 

requirem
ents, 

then th
e

 facility w
ill n

o
t b

e
 perm

itted to 
operate" a

n
d

 "the appropriate tim
e

 to
 fe

rre
t o

u
t th

e
 leg

itim
a

cy o
f 

concerns 
o

f th
is 

nature 
are 

a
t th

e
 

perm
itting 

stage, 
n

o
t w

h
e

n
 

considering a special use exception". kl,. a
t *15. 

T
h

e
 C

o
u

rt held th
a

t 
'"the B

oard has no p
o

w
e

r to
 d

e
n

y th
e

 p
e

rm
it so

le
ly [on g

ro
u

n
d

s o
f 

sanitation concerns]' and the B
oard could rely on th

e
 public health 

authorities to
 safeguard the public b

y denying a p
e

rm
it should there 

b
e

 a b
o

n
a

 fid
e

 sanitation issu
e

."Jg
. a

t *15-16 (citing D
ragon R

un 
T

errace). 
T

h
e

 
C

o
u

rt fu
rth

e
r held 

th
a

t "fears 
o

f potential 
health 

hazards, w
h

ich
 can b

e
 m

o
re

 a
p

p
ro

p
ria

te
ly a

d
d

re
sse

d
 b

y perm
itting 

agencies, a
re

 n
o

t p
ro

p
e

r fo
d

d
e

r to
 su

p
p

o
rt th

e
 d

e
n

ia
l o

f a special use 
exception in th

e
 co

n
te

xt o
f zoning". 

kl,. a
t *1

6
 (citing D

ragon R
un 

T
errace). 

Likew
ise, th

e
 C

o
u

rt held th
a

t B
oard "m

a
y p

ro
p

e
rly re

ly on 
th

e
 a

p
p

ro
p

ria
te

 authorities to
 safeguard public health, sa

fe
ty, and 

pollution and to utilize discretion w
h

e
n

 issuing a perm
it." kl,. 

b
. 

G
eneral: 

i. 
T

h
e

 proposed 
use is fo

r a poultry processing fa
cility in 

a h
e

a
vy 

industrial area. 
ii. 

T
h

e
 poultry processing facility w

ill b
e

 used fo
r d

e
b

o
n

in
g

, packing
, 

and shipping poultry. 
T

h
e

re
 w

ill b
e

 n
o

 slaughtering o
f p

o
u

ltry o
r 

rendering on site
. 

iii. 
T

h
e

 facility w
ill o

n
ly use a

p
p

ro
xim

a
te

ly 50,000 sq
u

a
re

 fe
e

t o
r roug

hly 
11 %

 o
f th

e
 existing building on site. 

iv. 
T

h
e

 A
p

p
lica

n
t has d

e
m

o
n

stra
te

d
 th

a
t it w

ill im
p

le
m

e
n

t and / o
r fo

llo
w

 
n

e
ce

ssa
ry sa

fe
g

u
a

rd
s to

 p
ro

te
ct th

e
 p

u
b

lic h
e

a
lth, safety, m

orals, 
and g

e
n

e
ra

l w
elfare. 

c. 
F

ire: i. 
T

h
e

 existing building w
ill b

e
 protected th

ro
u

g
h

o
u

t by a state-of-the
a

rt fire
 detection and suppression sp

rin
kle

r system
 w

h
ich

 w
ill be 

m
aintained to

 m
e

e
t cu

rre
n

t sta
n

d
a

rd
s 

ii. 
O

pposition expressed co
n

ce
rn

s a
b

o
u

t the potential fo
r fire in the 

facility and provided a
rticle

s regarding fire
s a

t o
th

e
r facilities. 

T
h

e
se

 
co

n
ce

rn
s a

p
p

e
a

re
d

 sp
e

cu
la

tive
 in nature. 

O
n

e
 re

p
o

rt cited b
y th

e
 

opposition w
a

s fro
m

 1991 and focused on a lack o
f e

n
fo

rce
m

e
n

t o
f 

existing codes. 
W

ith
 regard to

 th
e

 facility, th
e

 D
e

la
w

a
re

 S
ta

te
 Fire 

M
a

rsh
a

l has jurisdiction o
ve

r th
e

 F
ire P

revention R
egulations and 

shall e
n

su
re

 com
pliance. 

T
h

e
 oth

e
r ca

se
s cited b

y th
e

 opposition 
a

p
p

e
a

re
d

 to
 b

e
 isolated incidents and th

e
 B

oard w
a

s n
o

t convinced 
th

a
t th

e
 p

ro
p

o
se

d
 facility w

ill lead to
 a substantial increase in th

e
 risk 

o
f fire w

h
ich

 w
ould rise to

 th
e

 level o
f creating a substantial adverse 

im
p

a
ct on neighboring and a

d
ja

ce
n

t properties. 
d. 

E
xplosion: 

i. 
T

h
e

 
A

p
p

lica
n

t 
presented 

e
vid

e
n

ce
 

th
a

t th
e

 
proposed 

deboning 
o

p
e

ra
tio

n
s d

o
 n

o
t p

re
se

n
t a

n
y norm

al explosion h
a

za
rd

s o
r risks. 

M
uch like th

e
 co

n
ce

rn
s a

b
o

u
t fire, co

n
ce

rn
s raised to

 th
e

 con
trary by 

th
e

 opposition appeared sp
e

cu
la

tive
. 

e. 
N

oise, vibration and d
u

st 
i. 

T
h

e
re

 is n
o

 significant noise, vibration, 
o

r d
u

st fro
m

 a deboning 
o

p
e

ra
tio

n
 and th

e
 deboning and packing 

process w
ill ta

ke
 p

la
ce

 
w

ithin a building. 
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ii. 
P

oultry w
ill b

e
 slaughtered at a different facility so there w

ill be no 
feathers, 

renderings, 
o

r offal brought to o
r from

 the site
. 

B
ones 

rem
oved as p

a
rt o

f the deboning process w
ill be packed in the facility 

and shipped out. 
iii. 

T
here m

a
y be noise, dust, and vibration from

 trucks going to and 
from

 
the 

facility 
but 

w
ill 

be 
lim

ited 
since 

there 
w

ill 
on

ly 
b

e
 

approxim
ately 16 trucks p

e
r day. 

N
otably, the facility w

ill consist o
f 

w
ell u

n
d

e
r h

a
lf as m

any em
ployees as w

hen the site w
as used as a 

pickle plant. 
iv. 

T
h

e
 P

roperty is a large site and has a buffer o
f trees and ponds w

hich 
also buffer noise, vibration, and dust from

 the facility. 
v. 

T
h

e
 B

oard w
as not convinced th

a
t the noise, dust, and vibration 

w
ould rise to th

e
 level o

f a substantial adverse effect on ne
ighboring 

and adjacent properties. 
f. 

O
dor: 

i. 
T

h
e

 
deboning 

process 
produces 

m
inim

al w
aste 

and 
any w

aste 
generated w

ill be rem
oved daily. 

ii. 
T

h
e

 natural odors associated w
ith the w

etlands and 
m

arshlands 
w

hich surround the property w
ill likely be m

ore distinguishab
le than 

any possible o
d

o
r from

 the facility. 
iii. 

T
here w

as no evidence that the facility o
r the spray irrigation system

 
w

ould produce appreciable odors to the area. 
C

oncerns raised by 
the opposition w

ere speculative. 
lt should be noted that concerns 

raised b
y the opposition about the H

arbeson P
lant w

ere n
o

t relevant 
since the H

arbeson P
lant has a m

uch m
ore intensive use than w

h
a

t 
is proposed here. 

iv. 
T

h
e

 B
oard also notes that M

s. R
eid expressed speculative concerns 

about the o
d

o
r from

 the spray irrigation system
 but h

e
r com

m
ents 

focused on a significantly greater am
ount o

f w
a

te
r being sprayed on 

the site than is actually being proposed by the A
pplicant. 

T
o

 the 
extent there w

ere concerns about odors from
 the spray irrigation 

system
, the A

pplicant consulted w
ith experts on th

a
t issue and w

as 
inform

ed th
a

t the o
d

o
r from

 the spray irrigation system
 w

ill not be 
discernible

. 
v. 

T
h

e
 B

oard w
as not convinced th

a
t the odor from

 the proposed facility 
w

ould rise to the level o
f a substantial adverse effect on neighboring 

and adjacent properties. 
g. 

E
m

issions: 
i. 

A
 deboning facility typically produces no airborne pollutants but the 

A
pplicant w

ill be required to
 m

aintain air quality perm
its w

ith D
N

R
E

C
. 

ii. 
T

o
 the extent a

ir quality is 
a concern

, th
e

 A
pplicant w

ill em
ploy 

hygienic design guidelines and sustainability guidelines. 
A

pplicant 
w

ill also deploy a technologically advanced autom
ated processing 

solution to allow
 advancem

ents in autom
ation and efficiency to

 be 
realized. 

A
ll D

N
R

E
C

 regulations m
u

st be follow
ed 

and 
com

plied 
w

ith
. 

111. 
T

h
e

 B
oard w

as not convinced th
a

t the em
issions from

 the proposed 
facility, if any, w

ould rise to
 the level o

f a substantial adverse effe
ct 

on neighboring and adjacent properties. 
h. 

W
astew

ater: 
i. 

T
he A

pplicant w
ill em

ploy guidelines to m
inim

ize the process o
f 

w
astew

ater. 

9 
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ii. 

A
ll w

astew
ater w

ill be treated in accordance w
ith all regulations and 

all discharged effluent w
ill be m

aintained in com
pliance w

ith D
N

R
E

C
 

regulations. 
iii. 

P
reviously, the A

pplicant proposed to spread as m
u

ch as 1.2 m
illion 

gallons o
f w

astew
ater per d

a
y and to discharge th

e
 w

astew
ater into 

a nearby stream
. 

T
he pickle plant discharged 600

,000 gallons o
f 

w
astew

ater p
e

r day into the stream
 and another 280,000 gallons per 

d
a

y through spray irrigation. 
T

h
e

 A
pplicant proposes a significant 

reduction in w
astew

ater discharge as only 40,000 gallons o
f treated 

w
astew

ater p
e

r d
a

y w
ill 

be 
discharged through 

spray 
irrigation. 

U
n

d
e

r th
e

 current 
proposal, 

there w
ill 

b
e

 no discharge 
into the 

stream
. 

1v. 
A

ll w
astew

ater w
ill be treated according to a new

 D
N

R
E

C
 perm

it. 
v. 

T
he spray irrigation system

 w
ill be upgraded w

ith n
e

w
 te

chnology. 
vi. 

T
h

e
 A

pplicant w
ill provide a nutrient m

anagem
ent plan to provide fo

r 
the absorption o

f nitrates from
 the spray irrigation system

. 
vii. 

T
h

e
 opposition presented concerns about the w

astew
ater discharge 

b
u

t these concerns w
ere speculative; 

especially given the heavy 
industrial uses in the area and th

e
 history of the ne

ighborhood. 
T

h
e

 
B

oard w
as not convinced th

a
t th

e
 proposed facility -

w
hich w

ill be 
required 

to
 operate under D

N
R

E
C

 guidelines -
w

ould 
som

ehow
 

substantially affect adversely those properties. 
T

h
e

 site is already 
heavily tested and m

onitored and that testing w
ill con

tinue. 
If the 

spray 
irrigation 

o
r handling 

o
f the 

w
astew

ater violates 
D

N
R

E
C

 
regulations, D

N
R

E
C

 has the authority to enforce those regula
tions -

not the B
oard

. 

viii. 
T

h
e

 B
oard w

as not convinced that the handling o
f w

astew
ate

r from
 

the proposed facility w
ould rise to

 the level o
f a substantial adve

rse 
effect on neighboring and adjacent properties. 

i. 
T

raffic: 

i. 
T

h
e

 A
pplicant testified th

a
t the facility w

ill 
lead to im

provem
ents 

along Iron B
ranch R

oad. 

11. 
T

h
e

 
facility 

w
ill 

produce 
traffic 

from
 

165 
em

ployees 
and 

approxim
ately 16 trucks p

e
r d

a
y but such tra

ffic is significantly less 
than the A

pplicant's original proposal and the pickle plant's tra
ffic. 

iii. 
O

pposition to
 the A

pplication did not present evidence from
 a traffic 

engineer as to
 any negative im

pact the application w
ould have on 

traffic in the neighborhood. 
iv. 

D
el D

O
T

 w
ill ultim

ately have jurisdiction over the traffic im
pact o

f the 
plant. 

v. 
T

h
e

 B
oard w

as not convinced th
a

t the traffic from
 the proposed 

facility w
ould have a substantial adverse effect on neigh

b
oring and 

adjacent properties. 
j. 

T
h

e
 N

eighborhood: 

i. 
T

h
e

 site w
as previously used fo

r as a cucum
ber pickling plant 

ii. 
T

here are other industrial facilities in the neighborhood including a 
concrete 

plant, 
an 

anim
al 

vaccine 
facility, 

a 
pow

er 
plant, 

a 
w

astew
ater treatm

ent facility, and a propane business. 
O

pposition 
has even adm

itted th
a

t these facilities have been in the area fo
r quite 

so
m

e
 tim

e. 
iii. 

T
he 

evidence 
is 

clear 
that 

num
erous 

residential 
hom

es 
and 

developm
ents w

ere constructed after the existence o
f the pickle 

plant; though so
m

e
 hom

es pre-dated the previous p
ickle plant. 

1
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iv. 
T

h
e

 evidence show
s th

a
t this area is a heavily industria

lized area 
and has been th

a
t w

a
y fo

r m
any years. 

v. 
T

h
e

 opposition raised concerns about the im
pact o

f the facility on 
neighboring property values. T

he opposition cited a report from
 2012 

from
 an 

appraiser w
h

o
 review

ed studies in 
different parts o

f the 
country. 

N
otably, 

the 
report cam

e 
w

ith 
the 

disclosure 
that the 

author's opinions "do not constitute an appraisal" and th
a

t the "letter 
d

o
e

s n
o

t constitute an app
raisal report." 

T
h

e
 letter clearly did not 

focus on the area at hand and referenced im
pacts o

f m
uch larger 

anim
al operations such as pig farm

s and poultry rendering plants. 
T

he B
oard w

as not convinced that th
is report w

as applicable to the 
A

pplicant's property and the proposed deboning use. 
T

h
e

 report's 
qualifier also greatly lim

its its value to the B
oard. 

vi. 
O

pposition noted that som
e neighbors lost sales o

f their hom
es due 

to the previously approved poultry plant. 
T

h
e

se
 com

m
e

nts w
ere 

extrem
ely 

vague 
and 

provided 
little 

insight 
as 

to 
the 

alleged 
circum

stances o
f those properties and transactions; especially since 

th
e

 opposition often focused com
m

ents on an entirely different and 
m

ore intensive poultry plant in H
arbeson. 

T
h

e
 B

oard finds th
ese 

com
m

ents to, thus, have lim
ited probative value. 

E
ven if neighbors 

have 
experienced 

a 
decline 

in 
property 

values, 
the 

A
pplicant's 

proposed deboning facility is a significant reduction in the use o
f the 

P
roperty as com

pared to the prior application approved by th
e

 B
oard 

and there w
as no evidence provided into the record as to the effect 

o
f the proposed deboning facility on th

e
 values o

f neighboring and 
adjacent properties. 

vii. 
T

he B
oard w

as n
o

t convinced that the use o
f the P

roperty fo
r the 

proposed poultry processing facility w
as o

u
t o

f character fo
r the 

neighborhood or the historical use o
f the site or that the proposed 

facility w
ill have a substantial adverse effect on property values in the 

neighborhood
. 

k. 
T

h
e

 
B

oard 
solicited 

com
m

ents 
on 

the 
A

pplicatio
n from

 
the 

D
elaw

are 
D

epartm
ent o

f N
atural R

esources and E
nvironm

ental C
ontrol, the D

elaw
are 

D
epartm

ent o
f T

ransportation, the D
elaw

are O
ffice o

f the F
ire M

arshal, the 
C

h
ie

f 
B

uilding 
C

ode 
Inspector 

fo
r 

S
ussex 

C
ounty, 

and 
the 

S
ussex 

C
onservation D

istrict. 
T

hese agencies w
ere created fo

r the prom
otion of 

public health, safety, and w
elfare

. 
I. 

T
h

e
 B

oard received the follow
ing com

m
ents: 

i. 
T

h
e

 S
tate F

ire M
arshal has no objection to the requ

e
st and noted 

that "all renovations shall obtain proper perm
its prior to construction

." 
ii. 

D
el D

O
T

 indicated th
a

t a traffic im
pact study is under review

 and m
ay 

result 
in 

the 
realignm

ent 
o

f 
Iron 

B
ranch 

R
oad. 

D
e

lD
O

T
 

also 
referenced other requirem

ents the A
pplicant m

ust m
eet in ord

er to 
receive 

D
elD

O
T

 
approval. 

D
elD

O
T

's 
com

m
ents 

conta
ined 

no 
objection to the A

pplication. 
iii. 

D
N

R
E

C
 

G
roundw

ater 
D

ischarge 
S

ection 
confirm

ed 
that 

the 
A

pplicant is w
orking w

ith D
N

R
E

C
 fo

r spray irrigation perm
itting and 

w
astew

ater transport perm
its. 

P
ublic hearings are scheduled o

n the 
transport perm

its. 
D

N
R

E
C

 indicated that the A
pplicant w

ill need to 
receive these perm

its before proceeding w
ith the proposed deboning 

facility. 

iv. 
D

N
R

E
C

 
W

aste 
and 

H
azardous 

S
ubstances 

com
m

ented 
th

at 
a 

C
ertificate o

f C
om

pletion o
f R

em
edy (C

O
C

R
) w

as issued in 2014 for 
reuse and th

a
t an environm

ental covenant w
as recorded in 2016. 
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T
h

e
 A

pplicant m
ust continue follow

ing 
the approved 

Long 
T

erm
 

M
onitoring and C

ontam
inated M

aterials M
anagem

ent P
la

n
. 

v. 
D

N
R

E
C

 S
ite Investigation and R

estoration S
ection com

m
ented that 

th
e

 A
pplicant 

continues to
 

be 
in 

com
pliance w

ith 
F

inal 
P

lan 
o

f 
R

em
ediation and the C

O
C

R
. 

D
N

R
E

C
 w

ill continue to m
onitor the 

situation and w
ill enforce violations o

f the C
O

C
R

 o
r other D

N
R

E
C

 
regulations. 

vi. 
T

h
e

 B
oard has consulted w

ith D
N

R
E

C
, w

hich has jurisdiction ove
r 

the a
ir and w

a
te

r pollution em
anating from

 the site and o
ve

r the 
system

s and perm
its the A

pplicant intends to use
, and no objectio

n 
from

 D
N

R
E

C
 has been noted in the record. 

m
. A

pplicant has 
noted 

to the 
B

oard 
that, 

in 
order to 

operate 
its 

facility, 
A

pplicant w
ill 

need to
 obtain the follow

ing 
perm

its and 
approvals from

 
D

elD
O

T
, D

N
R

E
C

, S
ussex C

ounty B
uilding Inspector, and the S

tate F
ire 

M
arshal. 

T
hose agencies w

ere created fo
r the prom

otio
n o

f public health
, 

safety, and w
elfare. 

D
N

R
E

C
, through its rules a

nd regulations, w
i ll have 

jurisdiction to
 protect the county and its w

aterw
ays from

 the harm
ful effects 

of a
ir and w

a
te

r pollution o
f any type

. 
D

N
R

E
C

's extensive involvem
ent in 

the perm
itting process indicates that it w

ill m
ake sure that the public health

, 
safety, 

m
orals and 

general w
elfare w

ill 
be 

prope
rly protected 

and 
that 

necessary safeguards w
ill be provided fo

r the protection o
f w

ater areas o
r 

surrounding property and persons
. 

n. 
T

h
e

 opposition expressed frustrations w
ith 

D
N

R
E

C
 but 

D
N

R
E

C
 

is 
the 

appropriate agency to enforce environm
e

ntal regulations. 
It is possib

le that 
public hearings w

ill be necessary as part o
f the D

N
R

E
C

 perm
itting process 

w
hich should give the opposition a chance to express concerns. 

o. 
B

ased on the record, the A
pplicant has dem

onstrated that the proposed use 
set forth in th

e
 application w

ill not substantially affect adversely th
e

 uses o
f 

neighboring 
and 

adjacent 
properties. 

F
urtherm

ore, 
the 

A
p

p
licant 

has 
dem

onstrated that the public health
, safety, m

orals, and general w
elfare w

ill 
be properly protected and that necessary safeguards w

ill be provided fo
r 

the protection o
f w

ater areas o
r surrounding property and perso

ns. 
T

h
e

 
B

oard 
is 

convinced that the extensive perm
itting 

process by w
h

ich the 
A

pplicant m
u

st undergo w
ill give the appropriate authorities th

e oppo
rtu

nity 
to safeguard the public by denying a perm

it should a bona fide issue arise 
w

hich threatens the public health, safety, m
orals, ge

nera
l w

e
lfare, w

ate
r 

areas
, o

r surrounding property and persons. 
p. 

T
his approval is based on the follow

ing conditions: 
i. 

T
his approval is lim

ited to
 a poultry deboning, packing

, and shipping 
facility o

f a size and scope proposed by the A
pplicant. 

ii. 
T

h
e

 spray irrigation system
 to be used as part o

f the proposed use 
m

u
st be upgraded, approved, perm

itted
, and ope

rational before the 
facility is operational. 

T
h

e
 B

oard approved the special use exception application w
ith cond

itions finding 
th

a
t it m

e
t the standards fo

r granting a special use exception fo
r a potentially hazardous 

use. 

D
ecision o

f the B
oard 

U
pon 

m
otion 

duly 
m

ade 
and 

seconded
, the 

A
pplication 

w
as 

approved 
w

ith 
conditions. 

T
h

e
 B

oard M
em

bers voting to approve the A
pplication w

ith conditions w
e

re 
M

r. D
ale C

allaw
ay, M

r. B
ruce M

ears, M
r. John M

ills, and M
r. B

re
n

t W
orkm

an. N
o M

em
ber 

12 



·-
..._.., 

voted against th
e

 M
otion to A

p
p

ro
ve

 the A
pplication w

ith conditions. 
M

s. E
llen M

agee 
did n

o
t participate in th

e
 hearing, discussion, o

r vote o
f th

is A
pplication. 

If th
e

 use is not established w
ithin tw

o (2) 
years fro

m
 th

e
 d

a
te

 be
low

 th
e

 application 
becom

es void
. 
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