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Perimeter Buffers
Update Outline

Definitions

Clearing or Cleared: any type of clearing or cutting of woodland areas that is
regulated under the Sediment and Stormwater Management rules of the
Delaware Department of Natural Resources and Environmental Control.

Forest Assessment: a method or process, to include a tree survey, for
determining the area or areas within a parcel that contain high habitat value and
individual trees to be preserved.

Perimeter Buffer: a managed area of planted or existing trees and shrubs and
associated landscaping, not less than 30 feet in width measured from the
property boundary located along the entire outer perimeter of any portion of a
major subdivision. No lots or stormwater management facilities (with the
exception of outfalls) shall exist within the Perimeter Buffer. See illustration
below.

Perimeter Buffer Landscape Plan: a Plan prepared by a developer depicting
compliance with the Perimeter Buffer and Perimeter Buffer Protection Area,
including, but not limited to, planting schedules, types of vegetation (existing
and to be planted); fencing, signage and other marking. The Perimeter Buffer
Landscape Plan shall be prepared and certified by a licensed landscape architect,
certified arborist, certified nursery professional, or licensed forester or forester
designated by the Society of American Foresters as a “certified forester.”

Perimeter Buffer Protection Area: an area adjacent to a Perimeter Buffer that
contains Woodlands that is not less than 20 feet in width measured from the edge
of the Perimeter Buffer to be retained and protected to ensure that existing
Woodlands in a Perimeter Buffer are not disturbed. No lots or stormwater
management facilities (with the exception of outfalls) shall be permitted in the
Perimeter Buffer Protection Area. See illustration below.
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e Woodlands: an area of contiguous wooded vegetation of at least 10,000 square
feet in an area where trees exist at a density of at least one tree with diameter at
breast height of six inches or greater per 400 square feet of land and where the
tree branches form a contiguous canopy. Active tree nurseries and orchards shall
not be considered Woodlands.
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I1. Perimeter Buffer General Standards

There shall be a Perimeter Buffer established along the boundary of every major
subdivision or residential planned community. A Perimeter Buffer shall not be
required along internal boundaries within a subdivision or residential planned
community, such as internal phasing lines.

The Perimeter Buffer shall be planted with a variety of trees and shrubs so as to create
a visual landscaped screening. All trees and shrubs shall be local and native species.
All planting activities shall adhere to ANSI A300, Planting Standards.

The Perimeter Buffer shall include a mix of 70% deciduous shade trees and 30%
evergreen trees. The Perimeter Buffer shall include at least fifteen trees within every
one-hundred linear feet of the Buffer. All deciduous and evergreen trees that are
planted shall have a minimum height of six feet above ground when planted, obtain a
minimum height of ten feet, and arranged in a staggered natural manner to effectively
achieve a visual landscaped screening which will filter views from and into the
subdivision. The Perimeter Buffer may include existing Woodlands and planted trees
to achieve these planting standards.

In the event that a Resource Buffer (Section 115-193) is required in the location of a
Perimeter Buffer or Perimeter Buffer Protection Area, the Resource Buffer standards
shall take precedence over, and shall not be in addition to, the Perimeter Buffer and/or
Perimeter Buffer Protection Area requirements for that same location.

The Perimeter Buffer shall be marked with permanent, in-ground signage located at
100-foot intervals along the edge of the Perimeter Buffer to confirm the existence and
non-disturbance of the Perimeter Buffer. This signage shall be at least five inches by
seven inches in size and shall identify the existence of the Buffer, the fact that it is a
non-disturbance Area and a reference to penalties and/or remediation required if
unauthorized disturbance occurs.
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Perimeter Buffer Standards — Woodlands Requirements

Where a Perimeter Buffer contains existing Woodlands at the time of application,
the following requirements shall apply:

Any major subdivision or residential planned community where Woodlands exist at the
time of application shall require a Forest Assessment prepared and certified by a
licensed landscape architect, certified arborist, certified nursery professional, or
licensed forester or forester designated by the Society of American Foresters as a
“certified forester.” The Forest Assessment must be submitted as part of the
application.

The Woodlands retained within the Perimeter Buffer shall be depicted generally on the
Preliminary Site Plan and with detail on the Perimeter Buffer Landscape Plan.

Unless otherwise provided for herein, the Woodlands within the Perimeter Buffer shall
remain in its natural state.

The Area of the Perimeter Buffer containing Woodlands shall be bordered by a
Perimeter Buffer Protection Area.

There shall be protective tree fencing, staking, or continuous ribbon installed along the
entire edge of the Perimeter Buffer Protection Area adjacent to the interior of the
development to protect the integrity of existing trees within the Perimeter Buffer.

Selective clearing of the Woodlands retained for the use of the Perimeter Buffer may
be permitted but at no time shall trees of six-inch diameter at breast height be damaged,
removed, or otherwise adversely affected. Dead, dying or unstable live trees that
present an imminent danger to persons or property may be removed. Removal of any
invasive species from the Woodlands is permitted.

Walking trails within the Woodlands for the purpose of providing access to the
Perimeter Buffer may be permitted and shall be depicted on the Perimeter Buffer
Landscape Plan.

Access points to the Woodlands for the purpose of Perimeter Buffer maintenance may
be permitted and shall be depicted on the Perimeter Buffer Landscape Plan.

Any removal or damage of trees within the Woodlands, the Perimeter Buffer or the
Perimeter Buffer Protection Area shall be subject to the mitigation requirements as well
as the violations and penalties located in this Chapter.

At no time shall the ground within Woodlands area of a Perimeter Buffer be cleared,
graded, regraded, or grubbed.
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If Woodlands on the land where the Perimeter Buffer is to be located has been cleared
for a timber harvest within five years prior to the date of application, the following
additional planting requirements shall apply:

The area harvested making up the Perimeter Buffer shall be measured and known
as the “Cleared Area”.

The Perimeter Buffer shall be planted back with at least fifteen trees every fifty
linear feet of the Buffer.

In addition to the Perimeter Buffer, a new Woodlands shall be planted that is 2.0
times the size of the Cleared Area and a rate of at least 50 trees per acre.

The new Woodlands may border the area of the Perimeter Buffer or be in a
separate area, but at no time shall the Perimeter Buffer be less than 30° in width
measured from the property boundary.

The planted Perimeter Buffer and new Woodlands shall meet the tree and shrub
requirements of Section II of this Chapter.

If the applicant chooses to provide replacement plantings on any property other
than the one on which the timber harvest occurred or protect an off-site
Woodlands area, the mitigation plan must be reviewed and approved by the
Planning and Zoning Commission.

o The replacement plantings or off-site Woodlands area must be located
within the same twelve-digit hydrologic unit code as defined by the United
States Geological Survey as the proposed development.

o The replacement plantings or Woodlands area located off-site must be
protected under a perpetual conservation easement for the benefit of a
conservation organization approved by Sussex County.

o At no time shall the area of the replacement plantings be less than 2.0
times the area of Woodlands to be the Perimeter Buffer that was cleared
and a rate of at least 50 trees per acre and shall meet the tree and shrub
requirements of Section II of this Chapter.



144  Perimeter Buffer Standards — Non-Woodlands Requirements

145  Where a Perimeter Buffer does not contain existing Woodlands at the time of
146  application, the following requirements shall apply:

147

148 Any major subdivision or residential planned community where Woodlands do not
149  exist within the Perimeter Buffer shall comply with the planting requirements of the
150  Perimeter Buffer Standards and Perimeter Buffer Landscape Plan.

151

152 There shall be protective fencing, staking, or continuous ribbon installed along the
153  entire edge of the Perimeter Buffer adjacent to the interior of the development to

154  protect the integrity of the Perimeter Buffer.

155

156  There shall be a final grade that contains a minimum of four inches of topsoil and a
157  suitable grass mix planted as sacrificial cover between the buffer trees for soil

158  stabilization until the newly planted trees become larger. Woodchips may substitute
159  for planted grass between the buffer trees in respect to both newly planted and

160  existing trees.

161

162  Walking trails within Perimeter Buffer may be permitted and shall be depicted on the
163  Perimeter Buffer Landscape Plan.

164

165  Access points to the Woodlands for the purpose of Perimeter Buffer maintenance may
166  be permitted and shall be depicted on the Perimeter Buffer Landscape Plan.

167

168  The Perimeter Buffer shall have a two-year guarantee secured by bonding from the
169  date that substantial completion is issued for the phase where the Perimeter Buffer is
170  located.
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I11. Perimeter Buffer Landscape Plan

The Perimeter Buffer shall be depicted generally on the Preliminary Site Plan and in
detail on a Perimeter Buffer Landscape Plan that is included within a Final Site Plan.

The Perimeter Buffer Landscape Plan shall provide sufficient information and detail to
clearly demonstrate that all applicable requirements and standards for Perimeter
Buffers and Perimeter Buffer Protection Areas are satisfied. The Perimeter Buffer
Landscape Plan shall contain, at a minimum, the following:

Approximate location and description of the protective tree fencing, staking, or
continuous ribbon.

The location, spacing, height, and species of existing and new trees and shrubs
proposed to meet tree planting requirements.

The design and location of the required Perimeter Buffer signage.

Measures to be taken to avoid sedimentation intrusions and erosion in the
Perimeter Buffer.

A summary table of the number of new trees to be planted and minimum number
of existing trees to be retained (if any) to meet the tree specification and density
requirements with calculations confirming that these requirements have been
achieved. The summary table may include example groupings of trees to be
planted instead of each new tree labeled on the Perimeter Buffer Landscape Plan.
A note confirming that the developer guarantees the full cost of replacement for
any trees, shrubs or existing Woodlands per Section V. of this Summary.

A planting schedule for the Perimeter Buffer. The planting schedule shall
demonstrate the installation of the Perimeter Buffer prior to the issuance of the
first residential building permits in the phase where it is located. The Perimeter
Bufter shall be planted and inspected prior to the issuance of the first residential
building permit within the phase where the Buffer is located. Each phase of the
development must include the Perimeter Buffer and Perimeter Buffer Protection
Area (as applicable) that is adjacent to that Phase.
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e Notwithstanding any other provisions of this chapter, the Planning and Zoning

Commission shall be authorized, as part of the site plan review process, to grant
final approval of a Plan for the roadway frontage of a major subdivision which
may include Landscape and design features, such as fences, walls, berms,
Landscape Plantings of shrubs, ornamental grasses and/or trees, multimodal
paths required by DelDOT, or a combination of such features which is designed
and certified to by a licensed Landscape architect, licensed Forester or Forester
designated by the Society of American Foresters as a "certified Forester", for the
purpose of making the subdivision more attractive, more in keeping with the
surrounding Area and less visible from the roadway, provided said Plan will not
cause the Landscape features contained in the Plan to be placed in an Area
adjacent to the entrance in such a manner as to restrict the view of motorists
entering or exiting from the subdivision or restricting the sight lines of motorists
in such a manner as to create a potential safety or traffic hazard.
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IV. Timing; Bonds and Guarantees.

The Perimeter Buffer Landscape Plan shall include the planting schedule for the entire
Perimeter Buffer. The planting schedule shall demonstrate the installation of the
Perimeter Buffer prior to the issuance of any residential building permits within the
phase. The Perimeter Buffer shall be planted and inspected prior to the issuance of the
first residential building permit within the phase where the Perimeter Buffer is located.
Each phase of the development must include the Perimeter Buffer and Perimeter Buffer
Protection Area (as applicable) that is adjacent to that phase. The Perimeter Buffer for
each phase must be planted and inspected before County approvals or permits will be
granted to construct the next phase.

Where Woodlands exist in the Perimeter Buffer, the Perimeter Buffer and Perimeter
Buffer Protection Area shall be protected and marked as provided herein for the entire
development (subject to inspection and approval by Sussex County) prior to the
issuance of any notice to proceed for site work. For subdivisions that are to be
constructed in phases, the protection and marking of existing Woodlands shall be
maintained and inspected prior to the issuance of any notice to proceed for site work
or construction within a subsequent phase.

The developer shall be responsible for the removal from the site of all stakes, guy wires,
protective tree fencing, staking, or continuous ribbon.

The developer shall post a performance bond or other guaranty for the Perimeter Buffer
in an amount sufficient to install the Perimeter Buffer and the Perimeter Buffer
Protection Area (as applicable) in a form acceptable to the County Attorney. The
amount of such bond shall be 125% of the cost of the installation the Perimeter Buffer
(including all plantings) and the Perimeter Buffer Protection Area (as applicable) or
$50,000, whichever is greater. The Perimeter Buffer shown on the Perimeter Buffer
Landscape Plan may be bonded as a separate phase or phases of the subdivision,
provided that all Perimeter Buffers containing Woodlands must be bonded before a
Notice to Proceed is issued for any phase of the development.

Bonds posted to ensure the completion and non-disturbance of the Perimeter Buffers
shall be posted with the Director of Planning and Zoning.
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The trees and shrubs located within the Perimeter Buffer shall be in good health prior
to the issuance of substantial completion in accordance with Section 99-31 of the Code.
The Bonds for the Perimeter Buffer shall thereafter remain in place until the latter of
two years after the determination of substantial completion in accordance with Section
99-31 or two years after such date as the maintenance responsibilities are transferred
to a homeowners’ association.

A party may not alter the Perimeter Buffer Area of the development (or any phase
thereof) unless an amended Perimeter Buffer Landscaping Plan is approved by Sussex
County and a new bond or other guaranty is provided for the alteration.

10
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V. Perimeter Buffer Maintenance

The developer shall be responsible for the health and survival of the Perimeter Buffer,
including regular necessary watering until the determination of substantial completion
in accordance with Section 99-31. This shall include the obligation to replace any trees
and shrubs within the Perimeter Buffer that do not survive during this time period.

The Perimeter Buffer shall be maintained in perpetuity. The perpetual maintenance of
the Perimeter Buffer by a homeowners' association shall be confirmed in the recorded
declaration or restrictive covenants for the development with the requirement that any
trees or shrubs that do not survive must be replanted with trees or shrubs of the same
type and species in accordance with the original Landscape Plan approved by Sussex
County. The Perimeter Buffer shall be maintained (and any replacement trees or shrubs
planted) according to best management practices in the Forestry industry (ANSI A300).
The applicant and/or developer must provide the Commission with satisfactory proof
that the declaration or restrictive covenants include a perpetual maintenance plan which
shall be binding upon the applicant and/or developer and thereafter by the homeowners'
association. The Commission and its attorney shall review and approve the perpetual
maintenance plan prior to the restrictive covenants being recorded and prior to granting
final site plan approval.

11
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VI. Perimeter Buffer Tree Mitigation

In the event that trees, shrubs, Woodlands, or the Perimeter Buffer Protection Area are
removed or damaged without authorization, tree mitigation shall be required. In
addition, violations and penalties may be assessed.

If trees within a Perimeter Buffer (whether Woodlands or planted) have been damaged
or removed (unless such damage or removal is the result of Act of God or natural causes
and are therefore subject to the Perimeter Buffer Maintenance Requirements), tree
mitigation must occur in the form of newly created Woodlands as follows:

e A mitigation plan shall be prepared by a licensed Landscape architect, certified
arborist, certified nursery professional, or licensed Forester or Forester
designated by the Society of American Foresters as a “certified Forester.”

e New Woodlands shall be created for the Area of Woodlands in the Perimeter
Buffer that was illegally accessed or damaged with at least three replacement
trees planted for every tree removed or damaged.

e The replacement plantings shall meet the tree and shrub requirements of Section
IT of this Summary.

e The developer, property owner and/or party who violates this section shall be
responsible for the health and survival of the replacement trees per Section V. of
this Summary.

e All tree mitigation plantings must be on the same lot, parcel, or tract on which
the illegal activity occurred, except as noted herein.

12
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VII. Violations and Penalties

[Copied from Resource Buffer Ordinance]

The developer, owner of the land and any person or corporation who shall violate any
provisions of this Section shall be subject to the following penalties in addition to other
requirements set forth in this Section. Separate violations or a series of violations may
be combined to determine the total Area where the violation occurred.

e A fine of $10,000 per quarter acre, pro rata, of disturbance within the Perimeter
Buffer and Perimeter Buffer Protection Area, as applicable, shall be imposed;
and

e A tree mitigation plan in accordance with Section VI. of this Summary shall be
approved by the Planning and Zoning Commission.

Where the developer is the party who has violated the provisions of this Section, no
building or zoning permits shall be issued nor shall any inspections occur within the
phase where the violation occurred (including, but not limited to building code and
utility inspections) until the tree mitigation plan is complete and approved by the
Commission.
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[Placeholder for Illustrations]
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