
AN ORDINANCE TO AMEND CHAPTER 99, ARTICLES I AND 1 

III, SECTIONS 99-5 “DEFINITIONS”, 99-21, “PUBLIC SITES 2 

AND OPEN SPACES” AND CHAPTER 115, ARTICLES I & V, §115-3 

4 “DEFINITIONS AND WORD USAGE” AND §115-25  “HEIGHT, 4 

AREA AND BULK REQUIREMENTS” OF THE CODE OF 5 

SUSSEX COUNTY REGARDING OPEN SPACE. 6 

WHEREAS, Pursuant to the provisions of Title 9, Chapters 68 and 69 of 7 

the Delaware Code, the Sussex County Government has the power and 8 

authority to regulate the use of land; and 9 

WHEREAS, Pursuant to Chapters 99 and 115 of the Code of Sussex 10 

County, the Sussex County Government has undertaken to regulate the 11 

use of land; and 12 

WHEREAS, the 2019 Sussex County Comprehensive Plan and its Future 13 

Land Use Element contemplate the revision of the Subdivision and 14 

Zoning Codes regarding open space; and 15 

 16 

WHEREAS, Sussex County Council commissioned a Land Use Reform 17 

Working Group that developed multiple recommendations for 18 

improvements to the Sussex County Code regarding housing and land use 19 

and one of the recommendations included an update to open space 20 

requirements as reflected in this Ordinance; and  21 

 22 

WHEREAS, this ordinance has been drafted to update the open space 23 

definitions and requirements in the Code of Sussex County as 24 

recommended by the Land Use Reform Working Group; and 25 

 26 

WHEREAS, it has been determined that this Ordinance promotes and 27 

protects the health, safety, convenience, orderly growth and welfare of the 28 

inhabitants of Sussex County. 29 

NOW, THEREFORE, THE COUNTY OF SUSSEX HEREBY 30 

ORDAINS: 31 



 32 

Section 1.  The Code of Sussex County, Chapter 99, Article I, §99-5 33 

“Definitions” is hereby amended by deleting the language in brackets 34 

and by inserting the italicized and underlined language as follows: 35 

 36 

§ 99-5 Definitions. 37 

For the purpose of this chapter, certain terms and words are hereby 38 

defined: 39 

. . . 40 

 41 

OPEN SPACE 42 

Those land areas within all major residential subdivisions, residential 43 

planned communities or developments which have a purpose to provide 44 

active and/or passive recreational opportunities, maintain land in a 45 

predominantly undeveloped or natural and undisturbed state, including 46 

lands used for agricultural purposes, promote conservation, protect 47 

wildlife or serve as a buffer between residential and nonresidential areas 48 

and/or commercial and noncommercial areas. 49 

 50 

(1) The following uses are permitted and the land area devoted to said 51 

uses will be included in the calculation of open space: 52 

 53 

(a) Play areas not including playgrounds, tot lots or other structures, 54 

walking paths, bike paths and multimodal paths that are not located 55 

on state road rights-of-way. 56 

 57 

(b) Ponds. 58 

 59 

(c) Perimeter buffers, perimeter buffer protection areas, resource 60 

buffers and forested areas. 61 

 62 

(d) Areas protected by perpetual conservation easements. 63 

 64 
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(e) Areas providing scenic vistas, areas providing wildlife corridors. 65 

 66 

(f) Areas designated as "safe zones" under the Source Water 67 

Protection Ordinance contained in Chapter 89. 68 

 69 

(g) Resources. 70 

 71 

(h) [Stormwater management facility area].  72 

Stormwater retention ponds when suitably designed to emulate 73 

natural features by incorporating irregular shapes, gradual slopes 74 

(no greater than 1:4) and appropriate landscape plantings. 75 

 76 

 77 

(2) The following uses are not permitted and the land area devoted to said 78 

uses will not be included in the calculation of open space: 79 

 80 

(a) Land area included within designated lot lines. 81 

 82 

(b) Building footprints. 83 

 84 

(c) Predominantly impervious surfaces such as street rights-of-way, 85 

sidewalks within street rights-of-way, parking and/or loading areas. 86 

 87 

(d) Utility facilities, including but not limited to, any building, plant, 88 

equipment for treatment or pumping, lagoons and rapid infiltration 89 

basins, for sewer, water, gas, and/or electric utilities. 90 

 91 

(f) Clubhouses, community buildings, recreational facilities, 92 

including swimming pools, game courts, tot lots and playgrounds, 93 

pavilions, community patios, sidewalks and other impervious 94 

recreational or community facilities. 95 

 96 

(g) Medians, boulevards, parking islands or areas between the 97 

pavement or curb and sidewalk within a right of way unless these 98 

areas are planted with trees no further than thirty feet from one 99 

https://ecode360.com/13800815#13800815
https://ecode360.com/13800817#13800817
https://ecode360.com/13798085#13798085
https://ecode360.com/13800819#13800819
https://ecode360.com/13800820#13800820
https://ecode360.com/13800821#13800821
https://ecode360.com/13800821#13800821
https://ecode360.com/13800822#13800822
https://ecode360.com/13800823#13800823
https://ecode360.com/13800824#13800824
https://ecode360.com/13800825#13800825


another that have a minimum height of six feet above ground when 100 

planted and will obtain a minimum height of ten feet when fully 101 

grown.   102 

 103 

(h) Stormwater retention ponds that are not suitably designed to 104 

emulate natural features by incorporating irregular shapes, gradual 105 

slopes (no greater than 1:4) and appropriate landscape plantings. 106 

 107 

 108 

 109 

(3) Any reference in this chapter to "open space" shall be subject to and 110 

governed by this definition. 111 

 112 

Section 2.  The Code of Sussex County, Chapter 99, Article III, §99-113 

21 “Public Sites and Open Spaces” is hereby amended by deleting the 114 

language in brackets and by inserting the italicized and underlined 115 

language as follows: 116 

 117 

§ 99-21 Public sites and open spaces. 118 

 119 

A.  Where the proposed subdivision includes lands proposed for use as 120 

parks, playgrounds, playfields, public landings or school sites in the 121 

Comprehensive Plan, the subdivider shall indicate the location of such 122 

lands on the subdivision plat and shall reserve the right of purchase of 123 

such lands by the appropriate jurisdiction for the time period specified 124 

herein. If the reserved lands are not purchased by the appropriate 125 

jurisdiction within the specified time limit, the subdivider shall be free to 126 

market such lands for an alternate purpose as specified on the approved 127 

subdivision plat. 128 

 129 

B.  Park, playground and playfield areas may be required to be reserved 130 

for a period of two years from the date of recording the subdivision, and 131 

school sites shall be reserved for four years from such date. 132 

 133 
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C.  Where deemed essential by the Commission upon consideration of 134 

the type of development proposed in the subdivision, the subdivider may 135 

be required to dedicate other areas or sites of a character, extent or location 136 

suitable to meet the needs of such development. In lieu of dedication, such 137 

additional areas may be reserved for the common use of all property 138 

owners in the proposed subdivision through deed restrictions or 139 

agreements approved by the Commission, which restrictions or 140 

agreements may include a right of enforcement by the County Council. 141 

 142 

D.  For residential subdivisions [and other residential land 143 

development], the following table shall establish the minimum percentage 144 

of the total site which shall be set aside for park and open space uses; in 145 

achieving the minimum percentage of open space, isolated areas of open 146 

space that are not directly connected to contiguous open space and that 147 

are smaller than 10,000 square feet in size shall not be counted.     148 

 149 

 

[Gross Density 

(dwelling units per acre) Minimum Percentage of Open Space 
 

2 to 5 10 
 

6 to 10 15 
 

Over 10 25 or more]  
Minimum Percentage of Open Space 150 

Growth Area       Rural Area 151 

30%         50%1 152 

. . . . 153 

 154 

E. Required open space shall comply with the following criteria: 155 

 
1 Growth Areas” and “Rural Areas” are those Areas as described within 

the Land Use Element and as shown on the Future Land Use Map of the 

adopted Sussex County Comprehensive Plan 
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[a]  All required open space must meet the official definition of 156 

acceptable open space contained in § 99-5. 157 

[b]  Required open space must be designed to be beneficial to the 158 

residents or users of the open space. It shall not be constituted of 159 

fragmented lands with little open space value. Accordingly, 30% of 160 

all required open space shall be located on one contiguous tract of 161 

land, except that such open space may be separated by water bodies 162 

and a maximum of one street. 163 

[c]  If one of the following physical conditions exists adjacent to 164 

the proposed development tract, at least 30% of all required open 165 

space must be adjacent to: 166 

[i]  An existing or officially planned public park, land 167 

preserved by easement, or land preserved as open space and 168 

in municipal, County, state, or federal ownership. 169 

[ii]  Existing wetlands, waterways, wildlife corridors, or 170 

other ecology-sensitive land. 171 

[iii]  Existing farmland and/or woodlands. 172 

[iv]  If more than one of these physical features exist on 173 

adjacent properties, then one of these features will be 174 

identified and utilized to satisfy this requirement. 175 

[v]  Open space in a cluster development shall include a 176 

pedestrian trail system accessible to residents. This trail 177 

system shall connect to an adjacent trail, adjacent 178 

neighborhood, adjacent commercial area, or adjacent public 179 

open space, if any such areas exist adjacent to the proposed 180 

cluster development. Construction materials for the proposed 181 

trail shall be identified, and a typical construction detail for 182 
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the proposed trail shall be shown. Trail construction materials 183 

shall be pervious in nature. 184 

F. Naturalized landscaping and native vegetation is encouraged within 185 

open space, including habitat-friendly design features including native 186 

plantings, pollinator zones and low-mow zones.  Low- or no-mow zones 187 

shall be identified on the Final Site Plan with signage located on the site 188 

itself.   189 

 190 

Section 3.  The Code of Sussex County, Chapter 115, Article I, §115-4  191 

“Definitions and Word usage” is hereby amended by deleting the 192 

language in brackets and by inserting the italicized and underlined 193 

language as follows: 194 

 195 

§ 115-4 Definitions and word usage. 196 

. . . 197 

 198 

B.  General definitions. For the purpose of this chapter, certain terms 199 

and words are hereby defined as follows: 200 

 201 

. . . 202 

 203 

OPEN SPACE 204 

Those land areas within all major residential subdivisions, residential 205 

planned communities or developments which have a purpose to provide 206 

active and/or passive recreational opportunities, maintain land in a 207 

predominantly undeveloped or natural state, including lands used for 208 

agricultural purposes, promote conservation, protect wildlife or serve as a 209 

buffer between residential and nonresidential areas and/or commercial 210 

and noncommercial areas. 211 
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 212 

(1) The following uses are permitted and the land area devoted to said 213 

uses will be included in the calculation of open space: 214 

 215 

(a) Play areas not including playgrounds, tot lots or other structures, 216 

walking paths, bike paths and multimodal paths that are not located 217 

on state road rights-of-way. 218 

 219 

(b) Ponds. 220 

 221 

(c)  Perimeter buffers, perimeter buffer protection areas, resource 222 

buffers and forested areas. 223 

 224 

(d) Areas protected by perpetual conservation easements. 225 

 226 

(e) Areas providing scenic vistas, areas providing wildlife corridors. 227 

 228 

(f) Areas designated as "safe zones" under the Source Water 229 

Protection Ordinance contained in Chapter 89. 230 

 231 

(g) Resources. 232 

 233 

(h)  [Stormwater management facility area].  234 

Stormwater retention ponds when suitably designed to emulate 235 

natural features by incorporating irregular shapes, gradual slopes 236 

(no greater than 1:4) and appropriate landscape plantings. 237 

 238 

 239 

 240 

(2) The following uses are not permitted and the land area devoted to said 241 

uses will not be included in the calculation of open space: 242 

 243 

(a) Land area included within designated lot lines. 244 

 245 
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(b) With the exception of Moderately Priced Housing Units and 246 

Affordably Priced Rental Units under Chapter 72 herein or projects 247 

that will be truly “affordable” as part of an official HUD, DSHA, 248 

USDA or other similarly recognized housing program, land area 249 

included within an area within 40 feet from the front, 10 feet from 250 

the side and 10 feet from the rear of any multifamily or townhouse 251 

dwelling.   252 

 253 

(c) Building footprints. 254 

 255 

(d) Predominantly impervious surfaces such as street rights-of-way, 256 

sidewalks within street rights-of-way, parking and/or loading areas. 257 

 258 

(e) Utility facilities, including but not limited to, any building, plant, 259 

equipment for treatment or pumping, lagoons and rapid infiltration 260 

basins, for sewer, water, gas, and/or electric utilities. 261 

 262 

(f) Clubhouses, community buildings, recreational facilities, 263 

including swimming pools, game courts, tot lots and playgrounds, 264 

pavilions, community patio, sidewalks and other impervious 265 

recreational or community facilities. 266 

 267 

(g) Medians, boulevards, parking islands or areas between the 268 

pavement or curb and sidewalk within a right of way unless these 269 

areas are planted with trees no further than thirty feet from one 270 

another that have a minimum height of six feet above ground when 271 

planted and will obtain a minimum height of ten feet when fully 272 

grown.   273 

 274 

(h) Stormwater retention ponds that are not suitably designed to 275 

emulate natural features by incorporating irregular shapes, gradual 276 

slopes (no greater than 1:4) and appropriate landscape plantings. 277 

 278 

(3) For [residential subdivisions and other] residential land development  279 

other than residential subdivisions governed by Chapter 99 herein, [(with 280 
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the exception of] Moderately Priced Housing Units and Affordably Priced 281 

Rental Units under Chapter 72 herein or projects that will be truly 282 

“affordable” as part of an official HUD, DSHA, USDA or other similarly 283 

recognized housing program[)], the following table shall establish the 284 

minimum percentage of the total site which shall be set aside for park and 285 

open space uses; in achieving the minimum percentage of open space, 286 

isolated areas of open space that are not directly connected to contiguous 287 

open space and that are smaller than 10,000 square feet in size shall not 288 

be counted:   289 

 290 

 

Gross Density 

(dwelling units per acre) Minimum Percentage of Open Space 
 

2 to 5 10 
 

6 to 10 15 
 

Over 10 25 or more  

Provided, however, that the minimum percentage of open space for any 291 

residential development in a Rural Area shall be fifty percent.2 292 

 293 

(4) Any reference in this chapter to "open space" shall be subject to and 294 

governed by this definition. 295 

 296 

Section 4.  The Code of Sussex County, Chapter 115, Article IV, §115-297 

25  “Height, Area and Bulk Requirements” is hereby amended by 298 

deleting the language in brackets as follows: 299 

 300 

§ 115-25 Height, area and bulk requirements. 301 

. . . 302 

 
2 “Growth Areas” and “Rural Areas” are those Areas as described within 

the Land Use Element and as shown on the Future Land Use Map of the 

adopted Sussex County Comprehensive Plan 
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 303 

F.  Review procedures for cluster development. 304 

. . .  305 

 306 

(3)  The Planning and Zoning Commission shall determine that the 307 

following requirements are met before approving any preliminary 308 

plan and such application shall be reviewed on an expedited basis. 309 

(a)  The cluster development sketch plan and the preliminary 310 

plan of the cluster subdivision provides for a total environment 311 

and design which are superior, in the reasonable judgment of 312 

the Planning Commission, to that which would be allowed 313 

under the regulations for the standard option. For the purposes 314 

of this subsection a proposed cluster subdivision which 315 

provides for a total environment and design which are superior 316 

to that allowed under the standard option subdivision is one 317 

which, in the reasonable judgment of the Planning 318 

Commission meets all of the following criteria: 319 

[1]  Homes shall be clustered on the environmentally 320 

suitable portions of the tract, specifically those portions 321 

of the tract least encumbered by sensitive environmental 322 

features, including but not limited to wetlands, mature 323 

woodlands, waterways and other water bodies. This does 324 

not inhibit the development of wooded parcels. 325 

[2]  (Reserved) 326 

[[3]  Required open space shall comply with the 327 

following criteria: 328 
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[a]  All required open space must meet the 329 

official definition of acceptable open space 330 

contained in § 115-4. 331 

[b]  Required open space must be designed to be 332 

beneficial to the residents or users of the open 333 

space. It shall not be constituted of fragmented 334 

lands with little open space value. Accordingly, 335 

30% of all required open space shall be located on 336 

one contiguous tract of land, except that such open 337 

space may be separated by water bodies and a 338 

maximum of one street. 339 

 340 

[c]  If one of the following physical conditions 341 

exists adjacent to the proposed cluster development 342 

tract, at least 30% of all required open space must 343 

be adjacent to: 344 

[i]  An existing or officially planned public 345 

park, land preserved by easement, or land 346 

preserved as open space and in municipal, 347 

County, state, or federal ownership. 348 

[ii]  Existing wetlands, waterways, wildlife 349 

corridors, or other ecology-sensitive land. 350 

[iii]  Existing farmland and/or woodlands. 351 

[iv]  If more than one of these physical 352 

features exist on adjacent properties, then one 353 

of these features will be identified and 354 

utilized to satisfy this requirement. 355 
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[v]  If the open space is proposed to be 356 

dedicated to a municipality, a County, state, 357 

or federal agency or a homeowners' 358 

association, an agreement shall be provided, 359 

in advance, stipulating that such entity agrees 360 

in advance to accept that dedication and 361 

maintain that land for public recreation or as 362 

a nature preserve.] 363 

[vi]  Open space in a cluster development 364 

shall include a pedestrian trail system 365 

accessible to residents. This trail system shall 366 

connect to an adjacent trail, adjacent 367 

neighborhood, adjacent commercial area, or 368 

adjacent public open space, if any such areas 369 

exist adjacent to the proposed cluster 370 

development. Construction materials for the 371 

proposed trail shall be identified, and a 372 

typical construction detail for the proposed 373 

trail shall be shown. Trail construction 374 

materials shall be pervious in nature.] 375 

 376 

 377 

  378 
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Section 5.  Effective Date. 379 

This ordinance shall become effective upon adoption.  Provided however, 380 

that it shall not apply to subdivision or residential planned community 381 

district applications that have had a Preliminary Conference pursuant to 382 

§99-7 of the Code of Sussex County and that have submitted a PLUS 383 

application to the Office of State Planning Coordination and received a 384 

PLUS comment letter from the Office of State Planning Coordination 385 

following the PLUS meeting on the application. 386 


