
 

 

SUSSEX COUNTY COUNCIL 

A G E N D A 

JANUARY 28, 2020 

10:00 A.M. 

Call to Order 

Approval of Agenda 

Approval of Minutes 

Reading of Correspondence 

Public Comments 

Presentation by Bill Andrew, President & CEO, Delaware Electric Cooperative 

Todd Lawson, County Administrator 

1. Administrator’s Report 

10:30 a.m. Public Hearing 

 Memorandum of Understanding (MOU) between Sussex County and DelDOT 
 regarding the process of land use applications. 

Grant Requests 

 1. Eastern Shore AFRAM Festival for MLK Day of Celebration  

 2. Greater Millsboro Chamber of Commerce for Stars & Stripes Celebration 

 3. Cape Henlopen Educational Foundation for Teacher Grant Program 

Introduction of Proposed Zoning Ordinances 

Council Members’ Comments 

Executive Session – Personnel pursuant to 29 Del.C. §10004(b) 



 

 

Possible Action on Executive Session Items 

1:30 p.m.  Public Hearings 

Conditional Use No. 2199 filed on behalf of OA-Rehoboth, LLC            
“AN ORDINANCE TO GRANT A CONDITIONAL USE OF LAND IN A CR-1 
COMMERCIAL RESIDENTIAL DISTRICT FOR MULTI-FAMILY (224 UNITS) 
TO BE LOCATED ON A CERTAIN PARCEL OF LAND LYING AND BEING IN 
LEWES AND REHOBOTH HUNDRED, SUSSEX COUNTY, CONTAINING 
18.793 ACRES, MORE OR LESS” (lying on the south side of John J. Williams 
Highway (Route 24) approximately 0.29 mile east of Warrington Road) (Tax I.D. No. 
334-12.00-127.01 and 127.10) (911 Address:  Not Available) 

Change of Zone No. 1900 filed on behalf of Michael P. Justice, Trustee 
“AN ORDINANCE TO AMEND THE COMPREHENSIVE ZONING MAP OF 
SUSSEX COUNTY FROM A GR GENERAL RESIDENTIAL DISTRICT TO A 
GR-RPC GENERAL RESIDENTIAL DISTRICT – RESIDENTIAL PLANNED 
COMMUNITY FOR A CERTAIN PARCEL OF LAND LYING AND BEING IN 
BALTIMORE HUNDRED, SUSSEX COUNTY, CONTAINING 16.1 ACRES, 
MORE OR LESS” (lying on the west side of Parker House Road, approximately 0.35 
mile south of Beaver Dam Road) (Tax I.D. No. 134-16.00-51.00) (911 Address:  None 
Available) 
 
Change of Zone No. 1901 filed on behalf of Mary and Victor Rico 
“AN ORDINANCE TO AMEND THE COMPREHENSIVE ZONING MAP OF 
SUSSEX COUNTY FROM AN AR-1 AGRICULTURAL RESIDENTIAL 
DISTRICT TO A MR MEDIUM-DENSITY RESIDENTIAL DISTRICT FOR A 
CERTAIN PARCEL OF LAND LYING AND BEING IN INDIAN RIVER 
HUNDRED AND LEWES AND REHOBOTH HUNDRED, SUSSEX COUNTY, 
CONTAINING 0.927 ACRES, MORE OR LESS” (lying on the east side of Sunset 
Lane on the north side of John J. Williams Highway (Route 24) approximately 0.28 
mile northeast of Camp Arrowhead Road) (Tax I.D. No. 234-7.00-100.00) (911 
Address:  20797 Sunset Lane, Lewes) 
 
Conditional Use No. 2200 filed on behalf of Mary and Victor Rico 

  “AN ORDINANCE TO GRANT A CONDITIONAL USE OF LAND IN A MR 
MEDIUM-DENSITY RESIDENTIAL DISTRICT) FOR MULTI-FAMILY (7 
UNITS) TO BE LOCATED ON A CERTAIN PARCEL OF LAND LYING AND 
BEING IN INDIAN RIVER HUNDRED AND LEWES AND REHOBOTH 
HUNDRED, SUSSEX COUNTY CONTAINING 0.927 ACRES, MORE OR LESS” 
(lying on the east side of Sunset Lane on the north side of John J. Williams Highway 
(Route 24) approximately 0.28 mile northeast of Camp Arrowhead Road) (Tax I.D. 
No. 234-7.00-100.00) (911 Address:  20797 Sussex Lane, Lewes) 

Adjourn 

 

 



 

 

******************************* 

Sussex County Council meetings can be monitored on the internet at www.sussexcountyde.gov. 

******************************* 

In accordance with 29 Del.C. §10004(e)(2), this Agenda was posted on Tuesday, January 21, 2020 at 4:45 
p.m., and at least seven (7) days in advance of the meeting. 

This Agenda was prepared by the County Administrator and is subject to change to include the addition 
or deletion of items, including Executive Sessions, which arise at the time of the Meeting. 

Agenda items may be considered out of sequence. 

# # # # 

http://www.sussexcountyde.gov/
http://www.sussexcountyde.gov/


Memorandum of Understanding (MOU) between Sussex County and DelDOT 
The MOU describes the coordination process between Sussex County and DelDOT regarding the 
process of land use applications. 
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2019 

SUSSEX COUNTY/DELAWARE DEPARTMENT OF TRANSPORTATION 

MEMORANDUM OF UNDERSTANDING 

FOR LAND DEVELOPMENT COORDINATION 

 

 
WHEREAS, Title 9, Section 6962 of the Delaware Code “Highway Capacity” obligates Sussex 

County to “establish an agreement with the Department of Transportation to provide a procedure 

for analysis by the Department of Transportation (“DelDOT”) of the effects on traffic of each 

rezoning application; and 

 

WHEREAS, This Memorandum of Understanding is intended to comply with the foregoing 

requirements of Title 9, Section 6962 of the Delaware Code; and 

 

WHEREAS, Land development has the potential to impact adjacent highways and Sussex County 

and DelDOT recognize that an analysis of the effects upon traffic is important in all types of land 

use decisions (Residential Planned Communities, Major Subdivisions, Conditional Uses) and not 

just rezoning applications; and 

 

WHEREAS, The 2018 Sussex County Comprehensive Plan promotes greater coordination 

between DelDOT and Sussex County in land use decisions; and 

 

WHEREAS, Sussex County is solely responsible for land use decisions in Sussex County; and 

 

WHEREAS, the DelDOT is responsible for the operation, maintenance, and construction of State-

maintained roads as well as the regulation of all entrance and roadway improvements required as 

part of new development; and 

 

WHEREAS, it is the desire of Sussex County and DelDOT to coordinate land development with 

transportation needs. 

 

NOW, THEREFORE, 

 

BE IT RESOLVED that Sussex County Council and DelDOT hereby adopt the following 

Memorandum of Understanding: 

 

DEFINITIONS 

 

 

COMMITTED OFF-SITE IMPROVEMENTS – Road improvements for the benefit of safety 

and/or capacity that are generally beyond the limits of the site entrance and frontage that are 

required to be built by an approved land development project. Such improvements do not include 

auxiliary lanes that serve the site entrance, but may include roadway widening along the frontage 

of the site. 
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FEE IN LIEU - DelDOT regulations define an Area Wide Study Fee that, under certain conditions, 

DelDOT may accept when it would otherwise require a TIS. The fees accepted are used by 

DelDOT to subsidize the preparation of studies of larger areas than a TIS would normally address; 

they are not used to build improvements. Payment of the fee does not relieve a developer of 

responsibility to build or contribute toward transportation.  

 

LEVEL OF SERVICE (LOS) - A quantitative stratification of a performance measure or measures 

representing how well a transportation facility or service operates from a traveler’s perspective. 

For each type of facility or service there are six levels of service, ranging from A to F, with A 

representing the best operating condition and F the worst operating conditions. Except as may be 

specified by DelDOT, LOS shall be determined in accordance with the current edition of the 

Highway Capacity Manual, a publication of the Transportation Research Board.  

 

PRELIMINARY TRAFFIC ANALYSIS - An evaluation by DelDOT, in terms of the proposed 

trip generation, to determine whether a Traffic Impact Study is necessary with regard to a proposed 

land use approval.  

 

TRAFFIC IMPACTS: 

 

 DIMINUTIVE - The change in land use is expected to increase the trip generation of the 

subject land by fewer than 50 vehicle trips per day. 

  

NEGLIGIBLE - The change in land use is expected to increase the trip generation of the 

subject land by fewer than 50 vehicle trips in any hour and fewer than 500 vehicle trips per day. 

  

MINOR - The change in land use is expected to increase the trip generation of the subject 

land by at least 50 but fewer than 200 vehicle trips in any hour and at least 500 vehicle trips per 

day.  

 MAJOR - The change in land use is expected to increase the trip generation of the subject 

land by more than 200 vehicle trips in any hour or more than 2,000 vehicle trips per day.  

 

TRAFFIC IMPACT STUDY (TIS) – A study conducted during the development approval process, 

in accordance with applicable DelDOT regulations, to determine the impacts that traffic generated 

by the proposed development will have on the surrounding street network and the improvements 

needed to the transportation system in order to mitigate those impacts.  

 

TRAFFIC OPERATIONAL ANALYSIS (TOA) – An evaluation, or series of evaluations, 

conducted during the review of subdivision, land development and entrance plans, in accordance 

with applicable DelDOT regulations, primarily intended to determine site entrance location and 

movements to be allowed at the site entrance. These evaluations may include; Queuing Analysis, 

Highway Capacity Manual Analysis, and Crash Analysis. 
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LAND USE COORDINATION 

 

1. Sussex County will make the final decisions on all matters of land use. 

2. The Sussex County Planning and Zoning Department will request a Preliminary Traffic 

Analysis from DelDOT for each land use application to determine if the resulting traffic 

impact will be negligible, minor, or major. This shall not be required where the County 

Planning and Zoning staff, in concurrence with DelDOT staff, finds that the proposed 

change in land use will have a diminutive impact upon the road system.  Unless more time 

is required given the size or complexity of the land use application, DelDOT shall endeavor 

to provide a Preliminary Traffic Analysis within twenty days after receiving the Analysis 

request. 

3. Given the seasonal nature of high-volume traffic volume in Sussex County, and since the 

“season” has expanded beyond just Memorial Day through Labor Day, with very high 

traffic volumes on seasonal weekends, it is important for DelDOT to take into account 

these high volumes in any analysis that it performs.  To be effective, low-volume off season 

volumes should not be utilized where they will artificially lower average traffic volumes. 

4. Unless waived as set forth in Paragraph 2 above, Sussex County will not consider an 

application until DelDOT supplies Sussex County with the above information. 

5. When it is determined that the traffic impact would be negligible, no further traffic analysis 

will be necessary. DelDOT has the authority to make such a determination where (based 

on the full development of the property as limited by either the zoning code or other factors) 

the expected average daily traffic (ADT) of the site will not exceed five hundred (500) 

trips. When DelDOT determines negligible impact will occur, they will provide projected 

traffic volumes in support.  Sussex County may approve land use applications with 

negligible impact at its discretion. 

6. When DelDOT determines the traffic impact to be minor, the traffic analysis shall include 

the feasibility of providing safe access and the condition, pavement, and the geometry of 

the nearby roadways and intersections relative to the traffic the subject property could 

generate. Where any of these are deemed inadequate, DelDOT shall comment to this effect, 

and identify roadway improvements that shall be required by the Developer.  An Area 

Wide Study Fee (AWSF) letter will be generated to document the developer’s obligations 



Rev. 10.2.2019 

4 | P a g e  

 

to construct identified roadway improvements or fund road improvements as required by 

DelDOT.  In addition, DelDOT may require further study if necessary. 

7. When DelDOT determines that the traffic impact will be major, the developer will be 

required to conduct an in-depth Traffic Impact Study (TIS) (at the developer’s expense) to 

DelDOT standards.  In addition, Sussex County, at its own initiative, may require a 

developer to conduct at TIS.  The TIS will also consider the effects of active or proposed 

transportation improvements in the adopted Six (6) Year Capital Improvements Program, 

Current Transportation Plans, and Committed Off-Site Improvements, and the current 

Sussex County Comprehensive Plan and establish staging for development as needed. 

DelDOT will provide a technical evaluation of the TIS.  Alternatively DelDOT may allow 

a Traffic Operational Analysis (TOA) instead of a TIS. 

8. As an alternative to the TIS or TOA process set forth above, when DelDOT has determined 

that the area in question has already been the subject of sufficient study, a new TIS or TOA 

may not be required.  Instead, DelDOT may require a “Fee in Lieu” to be paid by the 

developer to DelDOT to recoup all or a portion of the cost of the prior studies relied upon 

by DelDOT in lieu of a new TIS or TOA.  The “Fee in Lieu” is unrelated to the developer’s 

subsequent obligations to construct or fund road improvements as required by DelDOT 

and the “Fee in Lieu” is not a waiver of those requirements. A TIS or AWSF letter will be 

generated to document the developer’s obligations. 

9. Sussex County and DelDOT shall endeavor, where possible, to maintain a Level of Service 

of D on roads and intersections affected by a land use application.   However, Sussex 

County and DelDOT recognize that: (a) a Level of Service of D is not always attainable; 

(b) that this threshold may create an undue burden on a property owner looking to develop 

a property given the prior development that has occurred in an area contributing to the 

existing Level of Service; or (c) other relevant factors (such as the size of the property, type 

or importance of the development) may mitigate against maintaining a Level of Service D.  

If the existing Level of Service is below D prior to the impact of the proposed land use, the 

existing Level of Service must at least be maintained. 

10. No public hearing on the land use application shall occur until: (a) Sussex County receives 

the approved TIS from DelDOT; (b) Sussex County receives the approved TOA from 

DelDOT; (c) DelDOT advises that a “Fee in Lieu” (described in Paragraph 8 above) is 
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appropriate instead of a TIS; or (d) the application will have a diminutive impact as 

described above. 

11. When DelDOT determines, on the basis of a TIS or TOA or studies previously performed 

as part of the “Fee in Lieu” process, that a land use decision could cause the threshold level 

of service to be exceeded, the County will not approve the land use application unless the 

developer takes appropriate measures to maintain operations at the threshold level or unless 

Sussex County finds that there are sufficient reasons why the developer should not be 

responsible for all or part of the measures necessary to maintain the threshold level of 

service. Sussex County, in the latter case, shall set forth in writing their reasons for 

approving the land use application. 

12. Sussex County does not have the ability to determine what, if any, conditions of approval 

related to roadway improvements or traffic would be appropriate in a given land use 

application.  Therefore, if, in DelDOT’s opinion, there are appropriate conditions of 

approval that should be imposed upon a land use decision, DelDOT shall offer those 

conditions as part of its TIS or as part of its Technical Advisory Committee review for 

consideration by Sussex County.  Any such proposed conditions shall be clearly 

summarized by DelDOT in its Preliminary Traffic Analysis.  After considering all relevant 

information regarding the land use application, Sussex County shall consider the proposed 

conditions but shall not be obligated to include them as part of any approval. 

13. Phasing of land development with highway capacity and safety improvements to restore 

and maintain a level of service “D” may be required by DelDOT.  To accomplish this, 

DelDOT should state what phasing is appropriate for the subject land use application and 

clearly state that phasing requirement to Sussex County so that Sussex County can clearly 

incorporate it into its various approvals as appropriate.  Sussex County may then impose 

that phasing requirement as part of its approval of a land use application.  Phasing of the 

project can include (but is not limited to) a consideration the following: 

a. A delay of all or part of the development until specific highway improvements are 

made by DelDOT or others: 

b. Whether the required highway improvements are being funded or constructed at the 

developer’s own expense; 
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c. Whether the developer is participating in, and/or funding, transit or traffic 

mitigation strategies. 

The phasing requirements shall be included as a Plan Sheet at the time of Final Site Plan 

approval.  However, whenever possible, DelDOT shall endeavor to state whether a phasing 

recommendation is likely (with specific details to follow) as part of the TIS process prior 

to the Preliminary Site Plan or other public hearing process so that Sussex County, the 

developer and the public can have an expectation that phasing may be considered as part 

of the project development.  Phasing tied to other types of site plan approval is addressed 

in a following Section of this MOU regarding Site Plan Coordination. 

14. Where measures to maintain operations are agreed upon by a developer, both DelDOT and 

Sussex County shall assure that these measures are carried out. 

15. When Sussex County believes that expert testimony regarding transportation issues is 

required to make a land use decision (such as a rezoning, major subdivision, conditional 

use or Residential Planned Community), DelDOT will provide a suitable representative to 

attend meetings of the Planning and Zoning Commission and/or County Council.  The 

representative should be someone with specific technical knowledge of the project in 

particular and also ongoing projects in the area of Sussex County where the project is to 

occur. 

16. In addition to the project-specific information referenced in the preceding paragraph, 

DelDOT shall provide regular updates to Sussex County about the status of ongoing and 

future roadway and transportation projects in the County, so that County Council and the 

Planning & Zoning Commission have an up-to-date understanding of their status.  This 

shall include both developer-funded and DelDOT-initiated and -funded projects.  During 

these updates, Sussex County will also have an opportunity to discuss other transportation 

improvements that may be needed in the future. 

17. Whenever possible during the implementation of the foregoing items, Sussex County and 

DelDOT should encourage master planning for large scale developments on large parcels 

or groups of parcels in the Town Center, Coastal Area, Developing Area and commercial 

areas as set forth in the Comprehensive Land Use Plan to provide greater flexibility in 

design and/or the installation of additional roadways and interconnectivity. 
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18. The Sussex County Planning and Zoning Department is responsible for coordinating all 

required information with Sussex County Council and the Planning and Zoning 

Commission. 

19. Sussex County shall be entitled to participate in any negotiations between a developer and 

DelDOT as to roadway improvements.  Sussex County may provide input into those 

negotiations, but DelDOT shall be entitled to make the final determination as to all required 

roadway improvements and negotiated agreements with a developer.  Any agreement 

reached between a developer and DelDOT as to roadway improvements, phasing of a 

development, funding of roadway improvements, etc. shall be immediately forwarded to 

Sussex County for its records with regard to the development.  Any subsequent changes or 

amendments to a DelDOT/developer agreement shall likewise be immediately forwarded 

to Sussex County.  Provided, however, that DelDOT recognizes that if a specific 

requirement (such as phasing) is incorporated into a land use decision (such as a major 

subdivision, conditional use or Residential Planned Community), this may not be 

enforceable by Sussex County without an amendment to the subdivision approval or the 

ordinance that approved a Residential Planned Community, Conditional Use or certain 

other rezonings where conditions can be imposed. 

 

 

REZONINGS (WITHOUT SITE PLANS OR CONDITIONS OF APPROVAL) 

1. Sussex County and DelDOT acknowledge that on a rezoning to a new zoning district where 

a specific site plan is not under consideration, and where the County cannot impose 

conditions as part of the rezoning approval, a TIS may not be possible (with the exception 

of rezonings to Residential Planned Communities and C-4, where specific site plans are 

considered and conditions can be imposed).  This is because the various zoning districts 

have several permitted uses that are allowed once a rezoning occurs; as a result DelDOT 

cannot determine, at the time of rezoning, what the actual use will be nor what the traffic 

and possible roadway improvements will be as a result of it.  This requires greater 

coordination on the part of both Sussex County and DelDOT. 

2. Whenever possible, DelDOT shall endeavor to provide as much information about the 

general impacts of the rezoning upon area traffic and roadways as required in the preceding 
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Section prior to the public hearing before Sussex County Council and the Planning & 

Zoning Commission. 

3. Whenever DelDOT is approached by a developer with a specific project in mind, DelDOT 

and that developer may enter into an agreement to obtain a TIS for the project as part of 

the rezoning process so that the information required as part of the TIS may be included in 

the record of the public hearings of the rezoning application.  Because other possible uses 

of the property may be permitted under the proposed new zoning, Sussex County is not 

bound by this information in making its decision on the rezoning.  However, if the use that 

the TIS is based upon changes after the rezoning occurs, another TIS shall be required and 

Sussex County shall not approve any Preliminary or Final Site Plan for the property until 

the new TIS is completed with all necessary traffic and roadway improvements determined 

by DelDOT.  Alternatively, if no TIS is performed on a specific project, DelDOT or Sussex 

County shall have the ability to request a TIS based upon the most impactful permitted use 

available under the new zoning classification that is sought. 

 

SITE PLAN COORDINATION 

 

1. Section 115-220D of the Sussex County Zoning Code allows Sussex County to approve 

certain site plans “subject to conditions”.  In any site plan reviewed pursuant to Section 

115-220 of the Sussex Zoning Code, Sussex County, with the assistance of DelDOT, may 

impose conditions regarding phasing and the timing of building permits in conjunction 

with completion of necessary roadway improvements.  

2. In all site plan reviews, DelDOT will review the site plans in accordance with its rules and 

regulations for access and roadway improvements.  Sussex County will withhold any site 

plan approval until DelDOT has approved all necessary roadway improvements and 

entrance design requirements.  Provided, however, that this requirement may be waived by 

Sussex County for minor amendments to existing site plans that changes the trip generation 

by less than 50 trips per day. 

3. Sussex County shall withhold the issuance of any building permit until DelDOT has issued 

the entrance construction permit associated with the project. 
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4. DelDOT will withhold an entrance permit until the developer has agreed to construct the 

access point(s) to Department standards and to provide off-site improvements as may be 

required to maintain acceptable traffic operation on highways. 

5. Sussex County will withhold issuance of the Certificate of Compliance until DelDOT has 

accepted the entrance construction and issued the notice to the owner that the entrance 

construction permit has been satisfied. 

 

TRANSPORTATION IMPROVEMENT DISTRICTS 

1. In the event that a land use application falls within a Transportation Improvement District 

(“TID”), the requirements of the TID, as set forth in the TID Agreement, shall supersede 

the requirements set forth in this MOU. 

 

 IT IS FURTHER RESOLVED that the Secretary of the Delaware Department of Transportation 

and The County Administrator will affirm this agreement by affixing their signature to the 

Resolution. 

 

 

Adopted by the County Council of Sussex County on______________________, 2019.                                              

 

      _______________________________________ 

      President of the County Council of Sussex County 

 

 

 

The following signatures concurring herein: 

 

For Sussex County:  _______________________________________ 

     Todd Lawson, Sussex County Administrator 

 

     _______________________________________ 

     Robert Wheatley, Chairman, Sussex County  

     Planning & Zoning Commission 

 

     _______________________________________ 

     Janelle Cornwell, Director of Planning & Zoning 

 

For the Department of 

Transportation:   _______________________________________ 

     Jennifer Cohan, Secretary 



 



REMARKS TO THE SUSSEX COUNTY PLANNING AND 
ZONING COMMISSION REGARDING THE DRAFT 
MEMORANDUM OF UNDERSTANDING BETWEEN 

SUSSEX COUNTY AND THE DELAWARE 
DEPARTMENT OF (DelDOT)

December 12, 2019



• The new draft clearly acknowledges that the County is “solely responsible for all land use decisions 
in Sussex County, regardless of the position of other agencies.  It must use this authority.

• The revised MOU provides the opportunity to bring more balance and transparency to the County 
development review and approval process regarding transportation. 

• The MOU must be written so everyone can grasp not only the terms but also what type of 
development is included, the sequencing of the process and who is responsible at every stage. 

• The MOU must clearly state the specific regulation(s) that apply in each circumstance or provide 
the reference in an appendix or include them in the definitions section.

• DelDOT still has too much authority to determine what type of development the County will have 
and how infrastructure requirements will be determined, see the first bullet above.

Key Observations
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2019 
SUSSEX COUNTY/DELAWARE DEPARTMENT OF TRANSPORTATION 

MEMORANDUM OF UNDERSTANDING 
FOR LAND DEVELOPMENT COORDINATION 

 

WHEREAS, Title 9, Section 6962 of the Delaware Code “Highway Capacity” obligates Sussex 
County to “establish an agreement with the Department of Transportation to provide a procedure 
for analysis by the Department of Transportation (“DelDOT”) of the effects on traffic of each 
rezoning application; and 
 
WHEREAS, This Memorandum of Understanding is intended to comply with the foregoing 
requirements of Title 9, Section 6962 of the Delaware Code; and 
 
WHEREAS, Land development has the potential to impact adjacent highways and Sussex County 
and DelDOT recognize that an analysis of the effects upon traffic is important in all types of land 
use decisions (Residential Planned Communities, Major Subdivisions, Conditional Uses) and not 
just rezoning applications; and 
 
WHEREAS, The 2018 Sussex County Comprehensive Plan promotes greater coordination 
between DelDOT and Sussex County in land use decisions; and 
 
WHEREAS, Sussex County is solely responsible for land use decisions in Sussex County; and 
 
WHEREAS, the DelDOT is responsible for the operation, maintenance, and construction of State- 
maintained roads as well as the regulation of all entrance and roadway improvements required as 
part of new development; and 
 
WHEREAS, it is the desire of Sussex County and DelDOT to coordinate land development with 
transportation needs. 
 
NOW, THEREFORE, 
 
BE IT RESOLVED that Sussex County Council and DelDOT hereby adopt the following 
Memorandum of Understanding: 
 

DEFINITIONS 
 
COMMITTED OFF-SITE IMPROVEMENTS – Road improvements for the benefit of safety 
and/or capacity that are generally beyond the limits of the site entrance and frontage that are 
required to be built by an approved land development project. Such improvements do not include 
auxiliary lanes that serve the site entrance, but may include roadway widening along the frontage 
of the site. 
 
AREA WIDE STUDY FEEFEE IN LIEU -– A fee collected to complete an Area Wide Study 
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that includes the proposed land use or transportation improvements that benefit the proposed 
land use. Payment of an Area Wide Study Fee in lieu of a TIS will not preclude the developer’s 
responsibility for funding and/or construction of its share of off-site improvements. Those 
improvements may be determined to be needed by the Area Wide Study or other studies, e.g. TIS 
for other nearby developments. DelDOT regulations define an Area Wide Study Fee that, under 
certain conditions, DelDOT may accept when it would otherwise require a TIS. The fees 
accepted are used by DelDOT to subsidize the preparation of studies of larger areas than a TIS 
would normally address; they are not used to build improvements. Payment of the fee does not 
relieve a developer of responsibility to build or contribute toward transportation. 
 
LEVEL OF SERVICE (LOS) - A quantitative stratification of a performance measure or 
measures representing how well a transportation facility or service operates from a traveler’s 
perspective. For each type of facility or service there are six levels of service, ranging from A to 
F, with A representing the best operating condition and F the worst operating conditions. Except 
as may be specified by DelDOT, LOS shall be determined in accordance with the current edition 
of the Highway Capacity Manual, a publication of the Transportation Research Board. 
 
PRELIMINARY TRAFFIC ANALYSIS -– A request made by Sussex County Planning and 
Zoning Department for ann evaluation by DelDOT, in terms of the proposed trip generation, to 
determine the Traffic Impact whether a Traffic Impact Study is necessary with regard to a 
proposed land use approval. 
 
TRAFFIC IMPACTS: 
 

DIMINUTIVE - The change in proposed land use is expected to increase the trip 
generation of the subject land by fewer than 50 vehicle trips per day. 
 
NEGLIGIBLE - The change in proposed land use is expected to increase the trip 
generation of the subject land by fewer than 50 vehicle trips in any hour orand fewer than 
500 vehicle trips per day. 
 
MINOR - The change in proposed land use is expected to increase the trip generation of 
the subject land by at least 50 vehicle trips in any hour but fewer than 200 vehicle trips in 
any hour orand at least 500 vehicle trips per day. 
 
MAJOR - The change in proposed land use is expected to increase the trip generation of 
the subject land by more than 200 vehicle trips in any hour or more than 2,000 vehicle 
trips per day. 

 
TRAFFIC IMPACT STUDY (TIS) – A study conducted during the development approval 
process, in accordance with applicable DelDOT regulations, to determine the impacts that traffic 
generated by the proposed development will have on the surrounding street network and the 
improvements needed to the transportation system in order to mitigate those impacts. 
 
TRAFFIC OPERATIONAL ANALYSIS (TOA) – An evaluation, or series of evaluations, 
conducted during the review of subdivision, land development and entrance plans, in accordance 
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with applicable DelDOT regulations, primarily intended to determine site entrance location and 
movements to be allowed at the site entrance. These evaluations may include; Queuing Analysis, 
Highway Capacity Manual Analysis, and Crash Analysis. 

 

 

LAND USE COORDINATION 
 
1. Sussex County will make the final decisions on all matters of land use. 

2. Preliminary Traffic Analysis:  

a. The Sussex County Planning and Zoning Department will request a Preliminary Traffic 

Analysis from DelDOT for each land use application to determine if the resulting traffic 

impact will be diminutive, negligible, minor, or major. This shall not be required where 

the County Planning and Zoning staff, in concurrence with DelDOT staff, finds that 

the proposed change in land use will have a diminutive impact upon the road system.  

b. Unless more time is required given the size or complexity of the land use application, 

DelDOT shall endeavor to provide a Preliminary Traffic Analysis within twenty days 

(20) after receiving the Analysis request. If more time is needed, a written request 

explaining the reason for the additional time will be required.  

c. Unless waived as set forth in Paragraph 2 above, Sussex County will not consider an 

application until DelDOT supplies Sussex County with the above information. 

3. Diminutive Impact: 

b.a. When it is determined that the impact would be diminutive, no further traffic analysis 

will be necessary.  

4. Negligible Impact: 

a. When it is determined that the impact would be negligible, no further traffic analysis will 

be necessary. DelDOT has the authority to make such a determination where (based on 

the full development of the property as limited by either the zoning code or other factors) 

the expected average daily traffic (ADT) of the site will not exceed five hundred (500) 

trips. When DelDOT determines the traffic impact to be negligible impact will occur, 

they will provide projected traffic volumes in support and no further traffic analysis 

will be necessary.  

b. Sussex County may approve land use applications with negligible impact at its 
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discretion. 

5. Minor Impact: 

a. When DelDOT determines the traffic impact to be minor, the Preliminary Ttraffic 

Aanalysis shall include the feasibility of providing safe access and the condition, 

pavement, and the geometry of the nearby roadways and intersections relative to the 

traffic the subject property could generate. Where any of these are deemed potentially 

inadequate, DelDOT shall comment to this effect, and identify roadway improvements 

that mayshall be required by the Developer.  

b. When DelDOT determines that the traffic impact will be minor, the developer will be 

required to pay An Area Wide Study Fee (AWSF). letter will be generated to document 

the developer’s obligations to construct identified roadway improvements or fund road 

improvements as required by DelDOT.   

• Alternative to an Area Wide Study Fee, the developer may elect to conduct an 

in-depth Traffic Impact Study (TIS) (at the developer’s expense) to DelDOT 

standards.  

• Payment of the fee does not exempt the developer from the responsibility to 

make off-site improvements or from preparing a Traffic Operational Analysis 

(TOA) if DelDOT identifies a need for a TOA in the plan review process. In 

addition, DelDOT may require further study if necessary.  

6. Major Impact:  

a.  - When DelDOT determines that the traffic impact will be major, the developer will 

be required to conduct an in-depth Traffic Impact Study (TIS) (at the developer’s 

expense) to DelDOT standards. In addition, Sussex County, at its own initiative, may 

require a developer to conduct at TIS.  

c.b. Additionally,Alternatively, DelDOT may ask forallow a Traffic Operational Analysis 

(TOA) in conjunction with ainstead of a TIS. 

c. As an alternative to the TIS or TOA process set forth above, when DelDOT has 

determined that the area in question has already been the subject of sufficient study, a 

new TIS or TOA may not be required. Instead, DelDOT may require a “Fee in Lieu” to 

be paid by the developer to DelDOT to recoup all or a portion of the cost of the prior 

studies relied upon by DelDOT in lieu of a new TIS or TOA. The “Fee in Lieu” is 
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unrelated to the developer’s subsequent obligations to construct or fund road 

improvements as required by DelDOT and the “Fee in Lieu” is not a waiver of those 

requirements. A TIS or AWSF letter will be generated to document the developer’s 

obligations. 

7. Elements of the Traffic Impact Study: 

a. The TIS will consider the effects of active or proposed transportation improvements in 

the adopted Six (6) Year Capital Improvements Program, Current Transportation Plans, 

and Committed Off-Site Improvements, and the current Sussex County Comprehensive 

Plan and establish staging for development as needed.  

b. Given the seasonal nature of high-volume traffic volume in Sussex County, , and since 

the “season” has expanded beyond just Memorial Day through Labor Day, with very 

high traffic volumes on seasonal weekends, it is important for DelDOT to take into 

account these high volumes in any analysis that it performs. To be effective, seasonal 

traffic adjustment factors to normalize traffic volumes shall be applied when calculating trip 

generation. low-volume off season volumes should not be utilized where they will 

artificially lower average traffic volumes. 

c. DelDOT will provide a technical evaluation of the TIS. 

8. Level of Service Standards: 

a. Sussex County and DelDOT shall endeavor, where possible, to maintain a Level of 

Service of D on roads and intersections affected by a land use application. However, 

Sussex County and DelDOT recognize that:  

• (a) a Level of Service of D is not always attainable;  

•  tThat this threshold may create an undue burden on a property owner looking 

to develop a property given the prior development that has occurred in an area 

contributing to the existing Level of Service;  

• or (c) oOther relevant factors (such as the size of the property, type or 

importance of the development) may mitigate against maintaining a Level of 

Service D.  

d.b. If the existing Level of Service is below D prior to the impact of the proposed land use, 

the existing Level of Service must at least be maintained. 

c. When DelDOT determines that the traffic impact of the proposed land use causes the 
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threshold level of service to be exceeded, on the basis of a TIS or TOA or studies 

previously performed as part of the “Fee in Lieu” process, that a land use decision could 

cause the threshold level of service to be exceeded, the County will not approve the 

land use application unless:  

• Tthe developer agrees to takes appropriate measures to maintain operations at 

the threshold level of service; or, 

•  or unless Sussex County finds that there are sufficient reasons why the 

developer should not be responsible for all or part of the measures necessary to 

maintain the threshold level of service. Sussex County, in thisthe latter case, 

shall set forth in writing their reasons for approving the land use application. 

9. Coordination: 

a. The Sussex County Planning and Zoning Department is responsible for coordinating 

all required information with Sussex County Council and the Planning and Zoning 

Commission. 

b. No public hearing on the land use application shall occur until one of the following 

conditions are met:  

• The application will have a diminutive impact as described above; or, 

• The application will have a negligible impact as described above; or, 

• Sussex County receives the approved AWSF letter from DelDOT; or, 

• Sussex County receives the approved TOA from DelDOT; or, 

• Sussex County receives the approved TIS from DelDOT. 

• (a)Sussex County receives the approved TIS from DelDOT; (b) Sussex 

County receives the approved TOA from DelDOT; (c) DelDOT advises that 

a “Fee in Lieu” (described in Paragraph 8 above) is appropriate instead of 

a TIS; or (d) the application will have a diminutive impact as described 

above. 

e.c. Sussex County does not have the ability to determine what, if any, conditions of 

approval related to roadway improvements or traffic would be appropriate in a given 

land use application. Therefore, if, in DelDOT’s opinion, there are appropriate 

conditions of approval that should be imposed upon a land use decision, DelDOT shall 

offer those conditions as part of its TIS or as part of its Technical Advisory Committee 
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review for consideration by Sussex County. Any such proposed conditions shall be 

clearly summarized by DelDOT in its Preliminary Traffic Analysisprior to the 

Preliminary Site Plan hearing.. After considering all relevant information regarding the 

land use application, Sussex County shall consider the proposed conditions but shall 

not be obligated to include them as part of any approval. 

f.d. Phasing of land development with highway capacity and safety improvements to 

restore and maintain a level of service “D” may be required by DelDOT. To accomplish 

this, DelDOT should clearly state what phasing of roadway improvements is 

appropriate for the proposed subject land use application and clearly state that phasing 

requirement to Sussex County so that Sussex County can consider the phasing clearly 

incorporate it into its various approvals as appropriate prior to the Preliminary Site Plan 

hearing. Sussex County may then impose that phasing requirement as part of its 

approval of a land use application. DelDOT’s Pphasing of the project maycan include 

(but areis not limited to) a consideration of the following: 

• A delay of all or part of the development until specific roadwayhighway 

improvements are made by DelDOT or others;: 

• Whether the required roadwayhighway improvements are being funded or 

constructed at the developer’s own expense; 

• Whether the developer is participating in, and/or funding, transit or traffic 

mitigation strategies. 

The phasing requirements shall be included as a Plan Sheet at the time of Final Site 

Plan approval. However, whenever possible, DelDOT shall endeavor to state whether a 

phasing recommendation is likely (with specific details to follow) as part of the TIS 

process prior to the Preliminary Site Plan or other public hearing process so that Sussex 

County, the developer and the public can have an expectation that phasing may be 

considered as part of the project development. Phasing tied to other types of site plan 

approval is addressed in a following Section of this MOU regarding Site Plan 

Coordination. 

g. Where measures to maintain operations are agreed upon by a developer, both DelDOT 

and Sussex County shall assure that these measures are carried out. 

h.e. When Sussex County believes that expert testimony regarding transportation issues is 
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required to make a land use decision (such as a rezoning, major subdivision, conditional 

use or Residential Planned Community), DelDOT will provide a suitable representative 

to attend meetings of the Planning and Zoning Commission and/or County Council. 

The representative should be someone with specific technical knowledge of the project 

in particular and alsoand ongoing projects in the area of Sussex County where the 

project is to occur. 

i.f. In addition to the project-specific information referenced in the preceding paragraph, 

DelDOT shall provide regular updates to Sussex County about the status of ongoing 

and future roadway and transportation projects in the County, so that County Council 

and the Planning & Zoning Commission have an up-to-date understanding of their 

status. This shall include both developer-funded and DelDOT-initiated and -funded 

projects. During these updates, Sussex County will also have an opportunity to discuss 

other transportation improvements that may be needed in the future. 

j.g. Whenever possible during the implementation of the foregoing items, Sussex County 

and DelDOT should encourage master planning for large scale developments on large 

parcels or groups of parcels in the Town Center, Coastal Area, Developing Area and 

commercial areas as set forth in the Comprehensive Land Use Plan to provide greater 

flexibility in design and/or the installation of additional roadways. and 

interconnectivity. 

k.h. Sussex County shall be entitled to participate in any negotiations between a developer 

and DelDOT as to roadway improvements. Sussex County may provide input into those 

negotiations, but DelDOT shall be entitled to make the final determination as to all 

required roadway improvements and negotiated agreements with a developer. Any 

agreement reached between a developer and DelDOT as to roadway improvements, 

phasing of a development, and funding of roadway improvements , etc. shall be 

immediatelytimely forwarded to Sussex County for its records with regard to the 

development. Any subsequent changes or amendments to a DelDOT and /developer 

agreement shall likewise be timelyimmediately forwarded to Sussex County. Provided, 

however, that DelDOT acknowledgesrecognizes that if a specific requirement (such as 

phasing) is incorporated into a land use decision (such as a major subdivision, 

conditional use or Residential Planned Community), this may not be enforceable by 
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Sussex County without an amendment to the subdivision approval or the ordinance that 

approved a Residential Planned Community, Conditional Use or certain other 

rezoningsrezoning’s where conditions can be imposed. 

 

REZONINGS (WITHOUT SITE PLANS OR CONDITIONS OF APPROVAL) 

1. Sussex County and DelDOT acknowledge that on a rezoning to a new zoning district where a 

specific site plan is not under consideration, and where the County cannot impose conditions 

as part of the rezoning approval, a TIS may not be possible (with the exception of rezoning’s 

to Residential Planned Communities and C-4, where specific site plans are considered and 

conditions can be imposed). This is because the various zoning districts have several permitted 

uses that are allowed once a rezoning occurs; as a result DelDOT cannot determine, at the time 

of rezoning, what the actual use will be nor what the traffic and possible roadway 

improvements will be as a result of it. This requires greater coordination on the part of both 

Sussex County and DelDOT. 

2. Whenever possible, DelDOT shall endeavor to provide as much information about the general 

impacts of the rezoning upon area traffic and roadways as required in the preceding section prior 

to the public hearing before Sussex County Council and the Planning & Zoning Commission. 

3. Whenever DelDOT is approached by a developer with a specific project in mind, DelDOT and 

that developer may enter into an agreement to obtain a TIS for the project as part of the 

rezoning process so that the information required as part of the TIS may be included in the 

record of the public hearings of the rezoning application. Because other possible uses of the 

property may be permitted under the proposed new zoning, Sussex County is not bound by this 

information in making its decision on the rezoning. However, if the use that the TIS is based 

upon changes after the rezoning occurs, another TIS shall be required and Sussex County shall 

not approve any Preliminary or Final Site Plan for the property until the new TIS is completed 

with all necessary traffic and roadway improvements determined by DelDOT. Alternatively, if 

no TIS is performed on a specific project, DelDOT or Sussex County shall have the ability to 

request a TIS based upon the most impactful permitted use available under the new zoning 

classification that is sought. 
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SITE PLAN COORDINATION 
 
1. Section 115-220D of the Sussex County Zoning Code allows Sussex County to approve certain 

site plans “subject to conditions”. In any site plan reviewed pursuant to Section 115-220 of the 

Sussex Zoning Code, Sussex County, with the assistance of DelDOT, may impose conditions 

regarding phasing and the timing of building permits in conjunction with completion of 

necessary roadway improvements. 

2. In all site plan reviews, DelDOT will review the site plans in accordance with its rules and 

regulations for access and roadway improvements. Sussex County will withhold any site plan 

approval until DelDOT has provided a Letter of No Contention (LONC) or a Letter of No 

Objection to Recordation (LONOR).approved all necessary roadway improvements and 

entrance design requirements. Provided, however, that this requirement may be waived by 

Sussex County for minor amendments to existing site plans that changes the trip generation by 

less than 50 trips per day. 

3. Sussex County shall withhold the issuance of any building permit until DelDOT has issued the 

entrance construction permit associated with the project. 

4. DelDOT will withhold an entrance construction permit until the developer has agreed to 

construct the access point(s) to Department standards and to provide off-site improvements as 

may be required to maintain acceptable traffic operation on roadwayshighways. 

5. Sussex County will withhold issuance of the Certificate of Compliance until DelDOT has 

accepted the entrance construction as substantially completed.and issued the notice to the 

owner that the entrance construction permit has been satisfied. 

 

TRANSPORTATION IMPROVEMENT DISTRICTS 

1.  In the event that a land use application falls within a Transportation Improvement District 

(“TID”), the requirements of the TID, as set forth in the TID Agreement, shall supersede the 

requirements set forth in this MOU. 

 
IT IS FURTHER RESOLVED that the Secretary of the Delaware Department of 

Transportation and The County Administrator will affirm this agreement by affixing their 

signature to the Resolution. 
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Adopted by the County Council of Sussex County on  , 2019. 
 
           

President of the County Council of Sussex County 
 
 

The following signatures concurring herein: 
 
For Sussex County:    

Todd Lawson, Sussex County Administrator 
 
       

Robert Wheatley, Chairman, Sussex County 
Planning & Zoning Commission 

 
    

Janelle Cornwell, Director of Planning & Zoning 
 
For the Department of 
Transportation:    

Jennifer Cohan, Secretary 
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2019 
SUSSEX COUNTY/DELAWARE DEPARTMENT OF TRANSPORTATION 

MEMORANDUM OF UNDERSTANDING 
FOR LAND DEVELOPMENT COORDINATION 

 

WHEREAS, Title 9, Section 6962 of the Delaware Code “Highway Capacity” obligates Sussex 
County to “establish an agreement with the Department of Transportation to provide a procedure 
for analysis by the Department of Transportation (“DelDOT”) of the effects on traffic of each 
rezoning application; and 
 
WHEREAS, This Memorandum of Understanding is intended to comply with the foregoing 
requirements of Title 9, Section 6962 of the Delaware Code; and 
 
WHEREAS, Land development has the potential to impact adjacent highways and Sussex County 
and DelDOT recognize that an analysis of the effects upon traffic is important in all types of land 
use decisions (Residential Planned Communities, Major Subdivisions, Conditional Uses) and not 
just rezoning applications; and 
 
WHEREAS, The 2018 Sussex County Comprehensive Plan promotes greater coordination 
between DelDOT and Sussex County in land use decisions; and 
 
WHEREAS, Sussex County is solely responsible for land use decisions in Sussex County; and 
 
WHEREAS, the DelDOT is responsible for the operation, maintenance, and construction of State- 
maintained roads as well as the regulation of all entrance and roadway improvements required as 
part of new development; and 
 
WHEREAS, it is the desire of Sussex County and DelDOT to coordinate land development with 
transportation needs. 
 
NOW, THEREFORE, 
 
BE IT RESOLVED that Sussex County Council and DelDOT hereby adopt the following 
Memorandum of Understanding: 
 

DEFINITIONS 
 
COMMITTED OFF-SITE IMPROVEMENTS – Road improvements for the benefit of safety 
and/or capacity that are generally beyond the limits of the site entrance and frontage that are 
required to be built by an approved land development project. Such improvements do not include 
auxiliary lanes that serve the site entrance, but may include roadway widening along the frontage 
of the site. 
 
AREA WIDE STUDY FEE – A fee collected to complete an Area Wide Study that includes the 
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proposed land use or transportation improvements that benefit the proposed land use. Payment of 
an Area Wide Study Fee in lieu of a TIS will not preclude the developer’s responsibility for 
funding and/or construction of its share of off-site improvements. Those improvements may be 
determined to be needed by the Area Wide Study or other studies, e.g. TIS for other nearby 
developments.  
 
LEVEL OF SERVICE (LOS) - A quantitative stratification of a performance measure or 
measures representing how well a transportation facility or service operates from a traveler’s 
perspective. For each type of facility or service there are six levels of service, ranging from A to 
F, with A representing the best operating condition and F the worst operating conditions. Except 
as may be specified by DelDOT, LOS shall be determined in accordance with the current edition 
of the Highway Capacity Manual, a publication of the Transportation Research Board. 
 
PRELIMINARY TRAFFIC ANALYSIS – A request made by Sussex County Planning and 
Zoning Department for an evaluation by DelDOT, in terms of the proposed trip generation, to 
determine the Traffic Impact with regard to a proposed land use approval. 
 
TRAFFIC IMPACTS: 
 

DIMINUTIVE - The proposed land use is expected to increase the trip generation of the 
subject land by fewer than 50 vehicle trips per day. 
 
NEGLIGIBLE - The proposed land use is expected to increase the trip generation of the 
subject land by fewer than 50 vehicle trips in any hour or fewer than 500 vehicle trips per 
day. 
 
MINOR - The proposed land use is expected to increase the trip generation of the subject 
land by at least 50 vehicle trips in any hour but fewer than 200 vehicle trips in any hour 
or at least 500 vehicle trips per day. 
 
MAJOR - The proposed land use is expected to increase the trip generation of the subject 
land by more than 200 vehicle trips in any hour or more than 2,000 vehicle trips per day. 

 
TRAFFIC IMPACT STUDY (TIS) – A study conducted during the development approval 
process, in accordance with applicable DelDOT regulations, to determine the impacts that traffic 
generated by the proposed development will have on the surrounding street network and the 
improvements needed to the transportation system in order to mitigate those impacts. 
 
TRAFFIC OPERATIONAL ANALYSIS (TOA) – An evaluation, or series of evaluations, 
conducted during the review of subdivision, land development and entrance plans, in accordance 
with applicable DelDOT regulations, primarily intended to determine site entrance location and 
movements to be allowed at the site entrance. These evaluations may include; Queuing Analysis, 
Highway Capacity Manual Analysis, and Crash Analysis. 

 

 



DRAFT 01/06/20  

3  

LAND USE COORDINATION 
 
1. Sussex County will make the final decisions on all matters of land use. 

2. Preliminary Traffic Analysis:  

a. The Sussex County Planning and Zoning Department will request a Preliminary Traffic 

Analysis from DelDOT for each land use application to determine if the resulting traffic 

impact will be diminutive, negligible, minor, or major.  

b. DelDOT shall provide a Preliminary Traffic Analysis within twenty days (20) after 

receiving the Analysis request. If more time is needed, a written request explaining the 

reason for the additional time will be required.  

c. Unless waived, Sussex County will not consider an application until DelDOT supplies 

Sussex County with the above information. 

3. Diminutive Impact: 

a. When it is determined that the impact would be diminutive, no further traffic analysis 

will be necessary.  

4. Negligible Impact: 

a. When DelDOT determines the traffic impact to be negligible they will provide 

projected traffic volumes in support and no further traffic analysis will be necessary.  

b. Sussex County may approve land use applications with negligible impact at its 

discretion. 

5. Minor Impact: 

a. When DelDOT determines the traffic impact to be minor, the Preliminary Traffic 

Analysis shall include the feasibility of providing safe access and the condition, 

pavement, and the geometry of the nearby roadways and intersections relative to the 

traffic the subject property could generate. Where any of these are deemed potentially 

inadequate, DelDOT shall comment to this effect, and identify roadway improvements 

that may be required by the Developer.  

b. When DelDOT determines that the traffic impact will be minor, the developer will be 

required to pay An Area Wide Study Fee (AWSF).   

• Alternative to an Area Wide Study Fee, the developer may elect to conduct an 

in-depth Traffic Impact Study (TIS) (at the developer’s expense) to DelDOT 
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standards.  

• Payment of the fee does not exempt the developer from the responsibility to 

make off-site improvements or from preparing a Traffic Operational Analysis 

(TOA) if DelDOT identifies a need for a TOA in the plan review process.   

6. Major Impact:  

a. When DelDOT determines that the traffic impact will be major, the developer will be 

required to conduct an in-depth Traffic Impact Study (TIS) (at the developer’s 

expense) to DelDOT standards.  

b. Additionally, DelDOT may ask for a Traffic Operational Analysis (TOA) in 

conjunction with a TIS. 

c. A TIS letter will be generated to document the developer’s obligations. 

7. Elements of the Traffic Impact Study: 

a. The TIS will consider the effects of active or proposed transportation improvements in 

the adopted Six (6) Year Capital Improvements Program, Current Transportation Plans, 

and Committed Off-Site Improvements, and the current Sussex County Comprehensive 

Plan and establish staging for development as needed.  

b. Given the seasonal nature of high-volume traffic in Sussex County, seasonal traffic 

adjustment factors to normalize traffic volumes shall be applied when calculating trip generation.  

c. DelDOT will provide a technical evaluation of the TIS. 

8. Level of Service Standards: 

a. Sussex County and DelDOT shall endeavor, where possible, to maintain a Level of 

Service of D on roads and intersections affected by a land use application. However, 

Sussex County and DelDOT recognize that:  

• Level of Service of D is not always attainable;  

• That this threshold may create an undue burden on a property owner looking to 

develop a property given the prior development that has occurred in an area 

contributing to the existing Level of Service;  

• Other relevant factors (such as the size of the property, type or importance of 

the development) may mitigate against maintaining a Level of Service D.  

b. If the existing Level of Service is below D prior to the impact of the proposed land use, 

the existing Level of Service must at least be maintained. 
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c. When DelDOT determines that the traffic impact of the proposed land use causes the 

threshold level of service to be exceeded, the County will not approve the land use 

application unless:  

• The developer agrees to take appropriate measures to maintain operations at the 

threshold level of service; or, 

• Sussex County finds that there are sufficient reasons why the developer should 

not be responsible for all or part of the measures necessary to maintain the 

threshold level of service. Sussex County, in this case, shall set forth in writing 

their reasons for approving the land use application. 

9. Coordination: 

a. The Sussex County Planning and Zoning Department is responsible for coordinating 

all required information with Sussex County Council and the Planning and Zoning 

Commission. 

b. No public hearing on the land use application shall occur until one of the following 

conditions are met:  

• The application will have a diminutive impact as described above; or, 

• The application will have a negligible impact as described above; or, 

• Sussex County receives the approved AWSF letter from DelDOT; or, 

• Sussex County receives the approved TOA from DelDOT; or, 

• Sussex County receives the approved TIS from DelDOT. 

c. Sussex County does not have the ability to determine what, if any, conditions of 

approval related to roadway improvements or traffic would be appropriate in a given 

land use application. Therefore, if, in DelDOT’s opinion, there are appropriate 

conditions of approval that should be imposed upon a land use decision, DelDOT shall 

offer those conditions as part of its TIS or as part of its Technical Advisory Committee 

review for consideration by Sussex County. Any such proposed conditions shall be 

clearly summarized by DelDOT prior to the Preliminary Site Plan hearing. After 

considering all relevant information regarding the land use application, Sussex County 

shall consider the proposed conditions but shall not be obligated to include them as part 

of any approval. 

d. DelDOT should clearly state what phasing of roadway improvements is appropriate for 
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the proposed land use application so that Sussex County can consider the phasing in its 

various approvals as appropriate prior to the Preliminary Site Plan hearing. Sussex 

County may then impose that phasing requirement as part of its approval of a land use 

application. DelDOT’s phasing of the project may include (but are not limited to) 

consideration of the following: 

• A delay of all or part of the development until specific roadway improvements 

are made by DelDOT or others; 

• Whether the required roadway improvements are being funded or constructed 

at the developer’s own expense; 

• Whether the developer is participating in, and/or funding, transit or traffic 

mitigation strategies. 

The phasing requirements shall be included as a Plan Sheet at the time of Final Site 

Plan approval. Phasing tied to other types of site plan approval is addressed in a 

following Section of this MOU regarding Site Plan Coordination. 

e. When Sussex County believes that expert testimony regarding transportation issues is 

required to make a land use decision (such as a rezoning, major subdivision, conditional 

use or Residential Planned Community), DelDOT will provide a suitable representative 

to attend meetings of the Planning and Zoning Commission and/or County Council. 

The representative should be someone with specific technical knowledge of the project 

in particular and ongoing projects in the area of Sussex County where the project is to 

occur. 

f. In addition to the project-specific information referenced in the preceding paragraph, 

DelDOT shall provide regular updates to Sussex County about the status of ongoing 

and future roadway and transportation projects in the County, so that County Council 

and the Planning & Zoning Commission have an up-to-date understanding of their 

status. This shall include both developer-funded and DelDOT-initiated and -funded 

projects. During these updates, Sussex County will also have an opportunity to discuss 

other transportation improvements that may be needed in the future. 

g. Whenever possible during the implementation of the foregoing items, Sussex County 

and DelDOT should encourage master planning for large scale developments on large 

parcels or groups of parcels in the Town Center, Coastal Area, Developing Area and 
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commercial areas as set forth in the Comprehensive Land Use Plan to provide greater 

flexibility in design and/or the installation of additional roadways. 

h. Any agreement reached between a developer and DelDOT as to roadway 

improvements, phasing of a development and funding of roadway improvements shall 

be timely forwarded to Sussex County for its records with regard to the development. 

Any subsequent changes or amendments to a DelDOT and developer agreement shall 

likewise be timely forwarded to Sussex County. Provided, however, that DelDOT 

acknowledges that if a specific requirement (such as phasing) is incorporated into a 

land use decision (such as a major subdivision, conditional use or Residential Planned 

Community), this may not be enforceable by Sussex County without an amendment to 

the subdivision approval or the ordinance that approved a Residential Planned 

Community, Conditional Use or certain other rezoning’s where conditions can be 

imposed. 

 

REZONINGS (WITHOUT SITE PLANS OR CONDITIONS OF APPROVAL) 

1. Sussex County and DelDOT acknowledge that on a rezoning to a new zoning district where a 

specific site plan is not under consideration, and where the County cannot impose conditions 

as part of the rezoning approval, a TIS may not be possible (with the exception of rezoning’s 

to Residential Planned Communities and C-4, where specific site plans are considered and 

conditions can be imposed). This is because the various zoning districts have several permitted 

uses that are allowed once a rezoning occurs; as a result DelDOT cannot determine, at the time 

of rezoning, what the actual use will be nor what the traffic and possible roadway 

improvements will be as a result of it. This requires greater coordination on the part of both 

Sussex County and DelDOT. 

2. Whenever possible, DelDOT shall endeavor to provide as much information about the general 

impacts of the rezoning upon area traffic and roadways as required in the preceding section prior 

to the public hearing before Sussex County Council and the Planning & Zoning Commission. 

3. Whenever DelDOT is approached by a developer with a specific project in mind, DelDOT and 

that developer may enter into an agreement to obtain a TIS for the project as part of the 

rezoning process so that the information required as part of the TIS may be included in the 
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record of the public hearings of the rezoning application. Because other possible uses of the 

property may be permitted under the proposed new zoning, Sussex County is not bound by this 

information in making its decision on the rezoning. However, if the use that the TIS is based 

upon changes after the rezoning occurs, another TIS shall be required and Sussex County shall 

not approve any Preliminary or Final Site Plan for the property until the new TIS is completed 

with all necessary traffic and roadway improvements determined by DelDOT. Alternatively, if 

no TIS is performed on a specific project, DelDOT shall have the ability to request a TIS based 

upon the most impactful permitted use available under the new zoning classification that is 

sought. 

 

SITE PLAN COORDINATION 
 
1. Section 115-220D of the Sussex County Zoning Code allows Sussex County to approve certain 

site plans “subject to conditions”. In any site plan reviewed pursuant to Section 115-220 of the 

Sussex Zoning Code, Sussex County, with the assistance of DelDOT, may impose conditions 

regarding phasing and the timing of building permits in conjunction with completion of 

necessary roadway improvements. 

2. In all site plan reviews, DelDOT will review the site plans in accordance with its rules and 

regulations for access and roadway improvements. Sussex County will withhold any site plan 

approval until DelDOT has provided a Letter of No Contention (LONC) or a Letter of No 

Objection to Recordation (LONOR). Provided, however, that this requirement may be waived 

by Sussex County for minor amendments to existing site plans that changes the trip generation 

by less than 50 trips per day. 

3. Sussex County shall withhold the issuance of any building permit until DelDOT has issued the 

entrance permit associated with the project. 

4. DelDOT will withhold an entrance construction permit until the developer has agreed to 

construct the access point(s) to Department standards and to provide off-site improvements as 

may be required to maintain acceptable traffic operation on roadways. 

5. Sussex County will withhold issuance of the Certificate of Compliance until DelDOT has 

accepted the entrance construction as substantially completed. 
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TRANSPORTATION IMPROVEMENT DISTRICTS 

1.  In the event that a land use application falls within a Transportation Improvement District 

(“TID”), the requirements of the TID, as set forth in the TID Agreement, shall supersede the 

requirements set forth in this MOU. 

 
IT IS FURTHER RESOLVED that the Secretary of the Delaware Department of 

Transportation and The County Administrator will affirm this agreement by affixing their 

signature to the Resolution. 

 
Adopted by the County Council of Sussex County on  , 2019. 
 
           

President of the County Council of Sussex County 
 

The following signatures concurring herein: 
 
For Sussex County:    

Todd Lawson, Sussex County Administrator 
 
       

Robert Wheatley, Chairman, Sussex County 
Planning & Zoning Commission 

 
    

Janelle Cornwell, Director of Planning & Zoning 
 
For the Department of 
Transportation:    

Jennifer Cohan, Secretary 



January 7, 2020 
 
Mr. Robert C. Wheatley, Chairman 
Mrs. Kim Hoey Stevenson, Vice-Chairman 
Mr. R. Keller Hopkins 
Mr. J. Bruce Mears 
Mrs. Holly Wingate 
 
Sussex County Planning and Zoning Commission 
P.O Box 417 
Georgetown, DE 19947 
 
RE:  Sussex County/DelDOT Memorandum of Understanding for Land 

Development Coordination 
 
 

OVERVIEW 
A Memorandum of Understanding (MOU) between Sussex County and DelDOT was established 
in 1988. Given the number of years which have transpired and the changes in land development 
since 1988, Sussex County’s Planning and Zoning Department has developed a revised MOU 
which was presented to the Planning and Zoning Commission during a public hearing on 
December 12, 2019. Given the number of questions, comments, and concerns presented at the 
public hearing, the Commission voted to extend the public hearing until January 9, 2020.  

During the recent weeks, a team consisting of developers and transportation engineers worked 
together to formulate a proposed revised MOU which, in our opinion, is better organized providing 
clarity to government staff, developers, consultants, and the general public.  

We have submitted to you our proposed revised MOU for consideration.  

 

CONFLICTING TERMS IN THE DOCUMENT 
Roadway vs. Highway – There are a lot of areas in the document where the terms “highway” and 
“roadway” are used interchangeably. A highway commonly denotes facilities for land-based 
transportation which consists of limited access, grade separations and higher speeds, as referenced 
in DelDOT’s Development Coordination Manual.  Therefore, the broader term “roadway” is the 
preferred and should be used throughout the document. 



Proposed land use vs. Change in land Use – The MOU addresses procedures when the future land 
use is being proposed, not necessarily changes. It is recommended that the term be consistent 
throughout the document and the term “proposed land use” is suggested.  

 

DEFINITIONS 
FEE IN LIEU – The fee in lieu process is really referring to what the DelDOT Development 
Coordination Manual calls an Area Wide Study Fee in lieu of a TIS. The shorthand term may be 
“Fee in Lieu” but the DelDOT Development Coordination Manual references the Area Wide Study 
Fee as the proper term, as well as the definition provided in the MOU. Since Fee in lieu is not a 
defined term in the DelDOT Development Coordination Manual and Area Wide Study Fee is a 
term therein, it would make sense to change the term used in this document to match. A better 
definition for Area Wide Study Fee that is found in the DelDOT Development Coordination 
Manual is: 

AREA WIDE STUFY FEE – A fee collected to complete an Area Wide Study that 
includes the proposed land use or transportation improvements that benefit the 
proposed land use. Payment of an Area Wide Study Fee in lieu of a TIS will not 
preclude the developer’s responsibility for funding and/or construction of its shar 
of off-site improvements. Those improvements may be determined to be needed by 
the Area Wide Study or other studies, e.g. TIS for other nearby developments. 

 

LAND USE COORDINATION 
The Land Use Coordination section of the MOU can be broken out into four (4) major categories. 
(1) Process, (2) Elements of a Traffic Impact Study (TIS), (3) Level of Service (LOS) Standards, 
and (4) Coordination. A simple restructuring of the document will help with the flow and clarity. 
As it is currently drafted, these categories identified above, are intermingled with each other and 
are generating some of the misunderstanding.  

(1) Process: (Paragraph 1,2,4,5,6,7,8) 
The current process today can be very easily mapped out; however, the current organization of this 
document creates confusion and contradiction with how the DelDOT Development Coordination 
Manual and the process work today. The same intent and information can be captured if the MOU 
were revised to match the process and organized in a manner that the general public can 
understand.  

The process as it stands today that the MOU is trying to map out is as follows: 

- Step 1: A land use change is proposed on a parcel within Sussex County. 
 



- Step 2: The Sussex County Planning and Zoning Department will request a 
Preliminary Traffic Analysis (also known today as a Service Level Evaluation) 
from DelDOT. (We understand that the Service Level Evaluation process is 
potentially changing which is why the new term Preliminary Traffic Analysis 
is being used, however, that change has not occurred yet which is driving a lot 
of confusion on what the Preliminary Traffic Analysis will actually provide 
beyond what a Service Level Evaluation already does.)  

 
- Step 3: DelDOT responds to the Preliminary Traffic Analysis determining if the 

resulting traffic impact of the land use is diminutive, negligible, minor or major 
(noting that a diminutive impact is a new term with this MOU). In DelDOT’s 
response, it will typically include the annual Delaware Vehicle Volume 
Summary for the segments of road adjacent to the proposed land use and the 
trip generation for the proposed land use based on the Institute of Transportation 
Engineer’s Trip Generation Manual, current edition.  

 
- Step 4: DelDOT’s response determines which traffic impact category and step 

in the process an applicant will move forward with. 
(a) Diminutive Impact – No further study or information would be required. 
(b) Negligible Impact – DelDOT will provide traffic volumes to support the 

impact and no further analysis will be necessary. 
(c) Minor Impact 

a. Developer will be required to pay an Area Wide Study Fee 
(AWSF). Payment of the fee does not exempt the developer 
from the responsibility to make off-site improvements or from 
preparing a TOA if DelDOT identifies a need for a TOA in the 
plan review process.  

b. Alternative to an AWSF, the developer may elect to conduct an 
in-depth Traffic Impact Study (at the developer’s expense) to 
DelDOT standards. 

• DelDOT may require a Traffic Operational Analysis 
(TOA) along with a TIS. 

(d) Major Impact 
a. The Developer will be required to conduct an in-depth Traffic 

Impact Study (TIS) (at the developer’s expense) to DelDOT 
standards. 

b. DelDOT may require a Traffic Operational Analysis (TOA) 
along with a TIS. 

 



- Step 5: For Minor and Major Impacts, an agreement is made between the 
developer and DelDOT based on the traffic impact and represented in either a 
TIS, TOA or AWSF letter, discussing or identifying the entrance, frontage and 
developer’s share of offsite improvements.  

Paragraph 2 and 4: How will Sussex County and DelDOT determine an impact will be diminutive 
without performing a Preliminary Traffic Analysis? Currently there is no process other than the 
County sending in the Service Level Evaluation request form to DelDOT and DelDOT responding 
to the request with their determination of the impact. Suggested edit and combination of para. 2 
and 4: 

Preliminary Traffic Analysis: 
a. The Sussex County Planning and Zoning Department will request a 

Preliminary Traffic Analysis from DelDOT for each land use 
application to determine if the resulting traffic impact will be 
diminutive, negligible, minor, or major.  

b. DelDOT shall provide a Preliminary Traffic Analysis within twenty 
days (20) after receiving the Analysis request. If more time is needed, a 
written request explaining the reason for the additional time will be 
required. 

c. Unless waived, Sussex County will not consider an application until 
DelDOT supplies Sussex County with the above information. 

New Paragraph: Diminutive impacts will only be able to be determined after a Preliminary Traffic 
Analysis is completed, due to the way the process works and until a new process is crafted, a new 
paragraph will need to be added to the MOU to handle the added impact: 

Diminutive Impact: 
a. When it is determined that the impact would be diminutive, no further 

traffic analysis will be necessary. 

Paragraph 5: This paragraph relates to negligible impacts. The second sentence redefines the term 
negligible, which is inconsistent with the rest of the document and the paragraphs that relate to 
traffic impacts, as they don’t redefine the impacts in those paragraphs, and unnecessary since it is 
a defined term in the definitions. A suggested edit is: 

Negligible Impact: 
a. When DelDOT determines the traffic impact to be negligible they will 

provide projected traffic volumes in support and no further analysis will 
be necessary. 

b. Sussex County may approve land use applications with negligible 
impact at is discretion. 



Paragraph 6: This paragraph relates to minor impacts. When there is a minor impact to a proposed 
land use, the DelDOT Development Coordination Manual states that there are two ways a 
developer can address traffic related responsibilities for the proposed land use. The first is for the 
developer to pay into an Area Wide Study and the second is the developer may elect to conduct a 
Traffic Impact Study. A suggested revision to para. 6 is: 

Minor Impact: 
a. When DelDOT determines the traffic impact to be minor, the 

Preliminary Traffic Analysis shall include the feasibility of providing 
safe access and the condition, pavement, and the geometry of the nearby 
roadways and intersections relative to the traffic the subject property 
could generate. Where any of these are deemed potentially inadequate, 
DelDOT shall comment to this effect, and identify roadway 
improvements that may be required by the developer.  

b. When DelDOT determines that the traffic impact will be minor, the 
developer will be required to pay an Area Wide Study Fee (AWSF). 

• Alternative to an Area Wide Study Fee, the developer may elect 
to conduct an in-depth Traffic Impact Study (TIS) (at the 
developer’s expense) to DelDOT standards. 

• Payment of the fee does not exempt the developer from the 
responsibility to make off-site improvements or from preparing 
a Traffic Operational Analysis (TOA) if DelDOT identifies a 
need for a TOA in the plan review process. 

Paragraph 7 and 8: These paragraphs relate to major impacts. When a major impact occurs, the 
developer is required to complete a TIS for the proposed land use. The developer does not have 
the ability to participate in an Area Wide Study Fee in lieu of a TIS if the traffic impact is major. 
If DelDOT is not requiring the developer to conduct a TIS, then Sussex County should not be able 
to require a TIS. The County does not have the ability to review or provide a technical analysis of 
the TIS and if DelDOT is not requiring it, that means there is sufficient data to support the proposed 
land use change by other means or previous Traffic Impact Studies. Para. 7 also has elements of 
what is required in a TIS, that may better fit into its own paragraph, in a new section, since a TIS 
is available for use in both Major and Minor traffic impacts. A suggested edit and combination of 
para 7 and 8 are: 

Major Impact: 
a. When DelDOT determines that the traffic impact will be major, the 

developer will be required to conduct an in-depth Traffic Impact Study 
(TIS) (at the developer’s expense) to DelDOT standards.  

b. Additionally, DelDOT may require a Traffic Operational Analysis 
(TOA) in conjunction with a TIS. 

c. A TIS letter will be generated to document the developer’s obligations. 



(2) Elements of a Traffic Impact Study (TIS): (Paragraph 7,3) 
There are sections within the document that are specific to the information that is provided in a 
Traffic Impact Study. Per the DelDOT Development Coordination Manual a TIS can be utilized 
in both a minor and major impact. It makes sense to create a section that specifically identifies the 
elements of a TIS with regards to the MOU.  

New Paragraph:  

The TIS will consider the effects of active or proposed transportation improvements 
in the adopted Six (6) Year Capital Improvements Program, Current 
Transportation Plans, and Committed Off-Site Improvements, and the current 
Sussex County Comprehensive Plan and establish staging for development as 
needed.  

Paragraph 3: DelDOT already requires these seasonal adjustment factors when applied to traffic 
counts for studies. Suggest rewording to: 

Given the seasonal nature of high-volume traffic in Sussex County, seasonal traffic 
adjustment factors to normalize traffic volumes shall be applied when calculating 
trip generation. 

(3) Level of Service (LOS) Standards: (Paragraph 9, 11) 
Level of service standards are found throughout the document. It would make more sense to have 
them under one section to show the intent of DelDOT and Sussex County when handling the level 
of service issues presented. 

Paragraph 11: The same intent can be achieved without all the extra wording with the suggestion 
below: 

When DelDOT determines that the traffic impact of the proposed land use causes 
the threshold level of service to be exceeded, the county will not approve the land 
use application unless: 

• The developer agrees to take appropriate measures to maintain operations 
at the threshold level of service; or, 

• Sussex County finds that there are sufficient reasons why the developer 
should not be responsible for all or part of the measures necessary to 
maintain the threshold level of service. Sussex County, in this case, shall set 
forth in writing their reasons for approving the land use application. 

(4) Coordination: (Paragraph 18, 10, 12, 13, 14, 15, 16, 17, 19) 
The MOU is all about coordination between DelDOT and Sussex County. It is imperative that the 
paragraphs relating to coordination be identified and organized together.  

Paragraph 10: As this paragraph is written, if the impact is negligible then it does not fall within 
any of the categories and the County is unable to hold a public hearing. A suggested edit is: 



No public hearing on the land use application shall occur until one of the following 
conditions are met: 

• The application will have a diminutive impact as described above; or, 
• The application will have a negligible impact as described above; or, 
• Sussex County receives the approved AWSF letter from DelDOT; or, 
• Sussex County receives the approved TOA letter from DelDOT; or, 
• Sussex County receives the approved TIS letter from DelDOT. 

Paragraph 12: Due to the short turnaround time on the Preliminary Traffic Analysis, it is more 
feasible to have any conditions proposed by DelDOT prior to Preliminary Site Plan hearing, so 
they are available for the public. This would allow time for proposed land uses with minor or major 
impacts to complete any studies that are warranted for the site as well as provide the data, from 
those studies, that DelDOT would need to create such conditions. The conditions would then end 
up in a separate letter or, if possible, the TIS, TOA or AWSF letter. The suggested edit to the 
sentence effected in para. 12 is: 

Any such proposed conditions shall be clearly summarized by DelDOT prior to the 
Preliminary Site Plan hearing. 

Paragraph 13: It is already stated in the document that the level of service is to be maintained or 
restored at a “D”. The first sentence in the paragraph is repetitive and if the document gets 
organized with Level of Service standards, unneeded. A suggested edit is: 

DelDOT should clearly state what phasing of roadway improvements is 
appropriate for the proposed land use application so that Sussex County can 
consider the phasing in its various approvals as appropriate prior to the 
Preliminary Site Plan hearing. Sussex County may then impose that phasing 
requirement as part of its approval of a land use application. DelDOT’s phasing of 
the project may include (but are not limited to) consideration of the following: 

• A delay of all or part of the development until specific roadway 
improvements are made by DelDOT or others; 

• Whether the required roadway improvements are being funded or 
constructed at the developer’s own expense; 

• Whether the developer is participating in, and/or funding, transit or traffic 
mitigation strategies.  

The phasing requirements shall be included as a Plan Sheet at the time of Final 
Site Plan approval. Phasing tied to other types of site plan approval is addressed 
in a following Section of this MOU regarding Site Plan Coordination. 

Paragraph 19: Sussex County should not participate in negotiating road improvements. Road 
improvements are determined by DelDOT and the developer is responsible for its share of 
construction and funding of the determined off-site improvement. The County doesn’t have 
jurisdiction over the construction of road improvements or the timing of the road improvements. 



It is an agreement between DelDOT and the developer. Once the agreement is made, it will be 
shared with the County and the County can then condition the Site Plan to reflect any conditions 
or phasing of the agreement. A suggested edit to para. 19 is: 

Any agreement reached between a developer and DelDOT as to roadway 
improvements, phasing of a development, and funding of roadway improvements, 
shall be timely forwarded to Sussex County for its records with regard to the 
development. Any subsequent changes or amendments to a DelDOT and developer 
agreement shall likewise be timely forwarded to Sussex County. Provided, however, 
that DelDOT acknowledges that if a specific requirement (such as phasing) is 
incorporated into a land use decision (such as a major subdivision, conditional use 
or Residential Planned Community), this may not be enforceable by Sussex County 
without an amendment to the subdivision approval or the ordinance that approved 
a Residential Planned Community. Conditional Use or certain other rezoning’s 
where conditions can be imposed. 

 

SITE PLAN COORDINATION 
Paragraph 2: There may be a time, especially with larger proposed land use changes, when 
roadway improvements are phased, at a later date, after the development starts. In para. 2 the way 
it is written, it would require that all roadway improvements are designed and approved before the 
County approves the site plan. DelDOT has a process called Letter of No Contention and Letter of 
No Objection to Recordation that would allow the County to move forward with approvals without 
the developer having to spend unnecessary capital on designing plans that will not all be 
constructed at that time and will most likely need to be redesigned due to ever-changing DelDOT 
regulations. A suggested edit to para. 2 is: 

In all site plan reviews, DelDOT will review the site plans in accordance with its 
rules and regulations for access for roadway improvements. Sussex County will 
withhold any site plan approval until DelDOT has provided a Letter of No 
Contention (LONC) or a Letter of No Objection to Recordation (LONOR). 
Provided, however, that this requirement may be waived by Sussex County for 
minor amendments to existing site plans that changes the trip generation by less 
than 50 trips per day. 

Paragraph 5: The terms used in the paragraph are contradicting. The County and DelDOT view a 
permit being satisfied as two different milestones. To clean this up a suggested edit to para 5 is: 

Sussex County will withhold issuance of the Certification of Compliance until 
DelDOT has accepted the entrance construction as substantially completed. 

 



SUMMARY 
In summary, we applaud Sussex County’s Planning and Zoning Department for taking the 
initiative to update an outdated MOU between it and DelDOT. We appreciate the opportunity to 
review and make comments and suggestions to the proposed draft MOU. We have developed a 
revised draft which, in our opinion, provides more clarity and organization while maintaining the 
original intent of the first draft. Thank you in advance for your consideration of our submission.  

 

Respectfully submitted by: 

Thomas Natelli Jr. – Natelli Communities 
Robert Tunnell, III. – Tunnell Companies, L.P. 
Betty H. Tustin – The Traffic Group, Senior Project Manager, P.E., PTOE 
Paul G. Archibald – T. Y. LIN International, Project Director – Transportation, P.E., PTOE 
Richard T. Rezer – T. Y. LIN International, Project Manager – Traffic 
Jason Palkewicz – Solutions IPEM, P.E., LEED AP 
Jim Eriksen – Solutions IPEM, P.E.  
 

CC: 

Janelle Cornwell, Director, Sussex County Planning and Zoning 
Vincent Robertson, Counsel, Sussex County Planning and Zoning 
J. Marc Cote, Assistant Director, Development Coordination 
T. William Brockenbrough Jr., County Coordinator, Development Coordination  
 
ENCLOSURES: 
1: MOU DRAFT REVISION – REDLINE – 010720  
2: MOU DRAFT REVISION – BLACKLINE – 010720  
 
 

 



Dennis Crawford 
32659 Hastings Drive 

Lewes, DE 19958 
 

December 12, 2019 

 

TO: Sussex County Delaware Planning and Zoning Commission 

 

To be read at December 12 meeting and/or made part of public record. 

 

Please remember this date: November 8, 2019.  On this date, which is not during the summer, 
not during the arrival of the Cape May/Lewes Ferry and not during the mad rush to Cape 
Henlopen High School.  It was just a normal fall day except for one thing; at home my heart 
stopped beating and I blacked out.  My wife frantically contacted 911. Luckily my heart started 
beating again before the ambulance and paramedics arrived.  Upon arrival it was determined I 
should be transported to the hospital, which is only 3 or 4 miles away.  During the ride, and 
before I passed out again in the ambulance, I was amazed at the amount of traffic the driver had 
to negotiate.  In addition, I was even more amazed at the number of vehicles that would not or 
did not move out of the way. This was a short ride down Gills Neck Road and a right onto Kings 
Highway. Please keep in mind that the projects already approved by the County have not even 
started yet or are not 50% complete. 

Upon arrival at the hospital, my pulse was 20. An AED device was used and I was shocked many 
times to get the heart rate stable. I spent five (5) days in ICU. 

I present this real life story so the County officials will realize that their decisions have put the 
safety of the citizens in jeopardy.  Please keep our safety foremost in your decision making 
process on more building without proper infrastructure. 

 

 

Sincerely, 

 

Dennis Crawford 

 

 





































     

    
 
    302-945-9300 
    1-800-647-7500 
34026 Anna’s Way – Suite 1  ·  Long Neck, DE   19966   Fax 302-945-4032 
 
 
 

 
December 12, 2019 
 
Commissioner Bob Wheatley       Via Email 
President, Sussex Planning & Zoning Commission 
2 The Circle/P O Box 589 
Georgetown, DE 19947 
 
Dear Planning & Zoning Commissioners; 
 
I am writing provide comments and concerns about the proposed Memorandum Of Understanding (MOU) 
between Sussex County and DelDOT.   
 
The Draft MOU takes more zoning authority away from Sussex County, by not allowing any zoning 
application to move forward without a response from DelDOT.  As currently written the MOU does not 
100% follow the DelDOT manual and the 20-day period for DelDOT response includes additional items 
beyond the initial trip generation analysis.  I believe there is no way DelDOT is able to prepare information 
on and respond to the County as outlined in the MOU within the 20-day timeframe.  The steps need to be 
broken out more clearly and reasonable time deadlines applied to each step of the process. 

 
• Timing Issues—Throughout the MOU there are no timelines to guide responses from DelDOT or 

coordination between DelDOT and Sussex County.  A period of time should be established for each 
step of the process.  The only time frame outlined in the draft MOU is 20 days for DelDOT to 
endeavor to respond with a Preliminary Traffic Analysis once receiving an Analysis Request from 
the County.   
 

• Land Use Coordination Section Comments— 
o Item 2.   At what step in the process would a ‘Trip Generation Analysis’ be required?  This 

would be the base information needed to determine if the resulting traffic impact would be 
negligible, minor, or major.  Does DelDOT perform the trip generation analysis or would the 
developer?  Can this actually be accomplished in 20 days? 
 

o Item 3. Does this paragraph seems to differ in what traffic counts are used for current TIS 
studies.  Is it the intention of DelDOT to not allow any off-season traffic counts and only rely 
on peak season numbers?  This would inflate the traffic counts and reduce the existing 
capacity of the roadways.  Currently DelDOT provides seasonal traffic adjustment factors to 
normalize traffic volumes and TIS’s include peak summer Saturday counts.  The current 
method already adjusts traffic counts for seasonality.   

 
o Item 4. This is a significant change from the 1988 MOU.  Sussex County was free to 

consider applications after the 20day time period expired fi they didn’t receive information.  
There is nothing in the MOU compelling DelDOT to ever respond to a request, and therefore 
the County could never consider that application without a DelDOT response 



     

§ The paragraph needs to contain a set period of time for DelDOT’s response and then 
allow the County to move forward with consideration of an application. 

§ Item #4 is also confusing: What exact information is to be supplied to the County? As 
it states right now, The Preliminary Traffic Analysis as well as all traffic volume 
information must be supplied to the County.  This item should be moved up one 
paragraph to be clear the information needed to be supplied is the Preliminary Traffic 
Analysis. 
 

o Item 6.  To determine any inadequacy and/or off-site improvements a TIS must be 
completed.  How can that be completed in 20 days?  Does DelDOT currently allow an area 
wide study fee payment for ‘major’ changes in land use?  
 

o Item 7. Does this paragraph and Item 6 conflict?  It seems that a TIS would be required in 
order to generate the information needed to determine the adequacy of the adjacent roads and 
the off-site improvements in Item #6, So is Item #7 redundant? 

§ Currently a Traffic Operational Analysis isn’t allowed for a ‘Major’ change in land 
use.  Is this a new policy change for DelDOT? 
 

o Item 11.  How does this paragraph and Item 9 relate in maintaining the existing level of 
service?   
 

o Item 12. It is not feasible to include proposed conditions in the initial Preliminary Traffic 
Analysis provided by DelDOT.  How can all the traffic generation be calculated, evaluated, 
distributed, and improvements determined within the 20-day period?  Currently this proess 
takes a much longer time period and comes AFTER a TIS has been completed and all 
detailed analysis for each intersection is complete.   

 
Thank you for consideration of my comments, I ask the Planning and Zoning Commission to not make a 
decision and allow DelDOT to amend the MOU to address the items listed above.   Please feel free to reach 
out to me at (302) 945-9300 or rtunnell@potnets.com with any further questions. 
 
 
Sincerely, 
 
 
 
Robert W. Tunnell III 
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December 12, 2019 
 
 
Robert C. Wheatley, Chairman 
Mrs. Kim Hoey Stevenson, Vice-Chairman 
Mr. R. Keller Hopkins 
Mr. J. Bruce Mears 
Mrs. Holly Wingate 
 
Sussex County Planning and Zoning Commission 
2 The Circle 
P.O. Box 417 
Georgetown, DE 19947 
 
RE: Sussex County/DelDOT Memorandum of Understanding for Land 

Development Coordination 
 
Overall Comments: 

Having guidance for obtaining approval for land development applications is a worthy 
endeavor. Consideration must be given to the expense and time commitment 
required by a land development process. Specific timelines and trigger points should 
be set and enforced. For example, what will trigger the request for a Preliminary 
Traffic Analysis to be completed by DelDOT? What timeline will be set forth for 
completing a TIS or conducting a hearing?  
 
Several paragraphs are unclear as discussed below. I suggest a rewrite and 
subsequent second hearing before the Planning and Zoning Commission before 
preceding to a hearing with the County Council. 
 
I would also suggest a reorganization of the section on Land Use Coordination. Some 
paragraphs seem repetitive and out of order. If you would like more specifics, I will 
be glad to provide.  
 
SECTION: DEFINITIONS: TRAFFIC IMPACTS: 

The MOU categorizes “Traffic Impacts” into four categories: diminutive, negligible, 
minor, major, based on the number of vehicles per hour and vehicles per day 
anticipated to be generated by the proposed development. The table below provides 
a comparison between the MOU definitions and DelDOT’s Development 
Coordination Manual (DCM) definitions.  
 

 
 

Note: The DCM provides an allowance for internal capture and/or pass-by trips. This 
is not mentioned in the MOU. 
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SECTION: LAND USE COORDINATION: 
 

1. No comment 

2. The Preliminary Traffic Analysis appears to be similar to the existing Service Level 
Evaluation Request. In its response, DelDOT provides information necessary to make the 
determination of the Traffic Impact to be diminutive, negligible, minor, or major. A more 
thorough discussion should be provided as to the content of the Preliminary Traffic 
Analysis. The process might be formalized through the provision of a “fill-in-the-blank” 
form similar the SLE. As previously discussed, what will trigger the request for a 
Preliminary Traffic Analysis. Can an applicant’s Traffic Engineer provide the Preliminary 
Traffic Analysis to be reviewed by DelDOT? This would be similar to the applicant’s 
request for a TIS Scoping Meeting with DelDOT.  

3. The DCM requires the application of seasonal adjustment factors to traffic counts to 
normalize the data. For Sussex County, Section 2.2.8.5.C.15 of the DCM specifically states 
that summer counts may be required in eastern Sussex County. The recent practice is that 
summer Saturday counts are collected and are not adjusted. However, reason must be 
applied when evaluating the results so that infrastructure is not overbuilt to 
accommodate high traffic volumes which occur infrequently throughout the year. 
Generally, our nation has not been able to maintain the existing infrastructure.  

4. Prohibiting the “consideration” of an application until a Preliminary Traffic Analysis is 
received from DelDOT could stall an application for an undetermined amount of time. The 
applicants traffic engineer can provide a Preliminary Traffic Analysis as specified in item 2 
above which could be confirmed when same is provided by DelDOT.  

5. This section could be better worded. When it is determined from the Preliminary Traffic 
Analysis (provided by DelDOT or the applicant’s traffic engineer) that the traffic impact for 
an application would be negligible, no further traffic analysis will be necessary. Sussex 
County may approve land use applications with negligible impact at its discretion.  

6. This section is unclear. If a Preliminary Traffic Analysis indicates that the traffic impact of 
an application is “minor”, (>500 vpd but <2,000 vpd OR >50 vph but < 200 vph), the DCM 
provides for an applicant to complete a TIS OR pay an Area Wide Study Fee (AWSF). In 
some cases, it may be more beneficial for the applicant to complete a TIS. The AWSF is 
based on the number of trips projected to be generated by the development and is paid 
into a fund which is utilized at DelDOT’s discretion. In some situations, DelDOT may also 
require the applicant to contribute to off-site improvements as noted in Section 2.2.2.2 
of the DCM.  

7. It is my understanding that for an application determined to have a Major impact will be 
required to have a TIS completed. A Traffic Operational Analysis would not then be 
necessary.  

8. It is my understanding that DelDOT will allow an AWSF (or “fee in lieu) only for 
applications generating less than 2,000 vpd or 200 vph.  

9. Consideration to maintain existing Level of Service is understood.  
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10. This paragraph should be reworded such that the requirements necessary to be fulfilled 
for a public hearing are itemized by the traffic impact – diminutive, negligible, minor, or 
major.  

11. It is unclear what the “threshold level of service” is. Is it the existing Level of Service? 

12. DelDOT can offer conditions of approval after a TIS is received and reviewed which can 
take up to one year to complete. DelDOT would not be able to provide this information 
in a Preliminary Traffic Analysis completed in 20 days.  

13. It is my understanding that the construction of off-site road improvements is frequently 
tied to the phasing of the construction of a development.  

14. This section is unclear to me.  

15. Concur with having a DelDOT representative at meetings and/or hearings.  

16. Concur with DelDOT providing regular updates on the status of transportation projects. 
This information should be provided publicly on Sussex County’s website.  

17. Concur with master planning 

18. Concur with internal coordination.  

19. As DelDOT maintains most of the roadways within Sussex County, negotiations should be 
between the applicant and DelDOT.  

 
Sincerely, 

 
Betty H. Tustin, P.E., PTOE 
Senior Project Manager 
 
CC: Janelle Cornwell, Director, Sussex County Planning and Zoning Office 
 
 
BHT:amr 
 
(R:\Betty\Ltr_Sussex County_Wheatley.docx) 





















January 27, 2020 
 
 
The Honorable Michael H. Vincent, Council President 
The Honorable Irwin G. Burton III, Council Vice-President 
The Honorable Douglas B. Hudson 
The Honorable John L. Riley 
The Honorable Samuel R. Wilson, Jr. 
 
 
Sussex County Council 
2 The Circle 
P.O Box 589 
Georgetown, DE 19947 
 
 
RE:  Sussex County/DelDOT Memorandum of Understanding for Land 

Development Coordination 
 
 
 

OVERVIEW 
A Memorandum of Understanding (MOU) between Sussex County and DelDOT was established 
in 1988. Given the number of years which have transpired and the changes in the land development 
process since 1988, Sussex County’s Planning and Zoning Department has developed a revised 
MOU which was presented to the Planning and Zoning Commission during a public hearing on 
December 12, 2019.  

On January 23rd, 2019 the Planning and Zoning Commission recommended approval with changes 
to the Memorandum of Understanding between Sussex County and DelDOT. As part of the 
motion, it was recommended that County Council take into consideration the reorganization of the 
document for clarity.  

As stated at the January 23rd, 2019 Planning and Zoning meeting, the current document’s format 
is based on the 1988 document layout and organization, which is outdated and confusing. Since 
then there have been decades of processes and regulations put into place that the revised MOU is 
trying to capture. During the Planning and Zoning hearing process, a team consisting of 
developers, transportation engineers and civil engineers worked together to formulate a proposed 
revised MOU which, in our opinion, is better organized providing clarity to government staff, 
developers, consultants, and the general public.  



We have submitted to you our proposed revised MOU for consideration. These suggested changes 
are provided with the commentary and subject matter support by our team and their various related 
professional backgrounds.  

Due to the short amount of time between the Planning and Zoning Commission approval and the 
County Council public hearing we politely ask that the public record and hearing remain open. 
Our team has not had the ability to review the recommended document changes by the Planning 
and Zoning Commission in the redline version document referenced at the January 23rd, 2019 
meeting.  

 

CONFLICTING TERMS IN THE DOCUMENT 
Roadway vs. Highway – The document uses the terms “highway” and “roadway” interchangeably. 
A highway commonly denotes facilities for land-based transportation which consists of limited 
access, grade separations and higher speeds, as referenced in DelDOT’s Development 
Coordination Manual.  Therefore, the broader term “roadway” is the preferred and should be used 
throughout the document. 

Proposed Land Use vs. Change in Land Use – The MOU addresses procedures when the future 
land use is being proposed, not necessarily changes in land use. It is recommended that the term 
be consistent throughout the document and the term “proposed land use” is suggested.  

 

DEFINITIONS 
FEE IN LIEU – The fee in lieu term is really referring to what the DelDOT Development 
Coordination Manual calls an “Area Wide Study Fee in lieu of a TIS”. The shorthand term may 
be “Fee in Lieu” but the DelDOT Development Coordination Manual references the Area Wide 
Study Fee as the proper term, as well as the definition provided in the MOU. Since Fee in lieu is 
not a defined term in the DelDOT Development Coordination Manual and Area Wide Study Fee 
is a term therein, it would make sense to change the term used in this document to match. A better 
definition for Area Wide Study Fee as currently found in the DelDOT Development Coordination 
Manual is: 

AREA WIDE STUFY FEE – A fee collected to complete an Area Wide Study that 
includes the proposed land use or transportation improvements that benefit the 
proposed land use. Payment of an Area Wide Study Fee in lieu of a TIS will not 
preclude the developer’s responsibility for funding and/or construction of its shar 
of off-site improvements. Those improvements may be determined to be needed by 
the Area Wide Study or other studies, e.g. TIS for other nearby developments. 

 



LAND USE COORDINATION 
The Land Use Coordination section of the MOU can be broken out into four (4) major categories. 
(1) Process, (2) Elements of a Traffic Impact Study (TIS), (3) Level of Service (LOS) Standards, 
and (4) Coordination. A simple restructuring of the document will help with its flow and clarity. 
As it is currently drafted, these categories identified above, are intermingled with each other and 
are generating some of the misunderstanding.  

(1) Process: (Paragraph 1,2,4,5,6,7,8) 
The current process today can be very easily outlined; however, the current organization of this 
document creates confusion and contradiction with how the DelDOT Development Coordination 
Manual and the process work today. The same intent and information can be captured if the MOU 
were revised to match the process and organized in a manner that the general public can 
understand.  

The process as it stands today that the MOU is trying to map out is as follows: 

- Step 1: A land use change is proposed on a parcel within Sussex County. 
 
- Step 2: The Sussex County Planning and Zoning Department requests a 

Preliminary Traffic Analysis (also known today as a Service Level Evaluation) 
from DelDOT. (We understand that the Service Level Evaluation process is 
potentially changing which is why the new term Preliminary Traffic Analysis 
is being used. However, that change has not yet occurred which is driving a lot 
of confusion on what the Preliminary Traffic Analysis will provide beyond what 
a Service Level Evaluation already does.)  

 
- Step 3: DelDOT responds to the Preliminary Traffic Analysis determining if the 

resulting traffic impact of the land use is diminutive, negligible, minor or major 
(noting that a diminutive impact is a new term with this MOU). In DelDOT’s 
response, it will typically include the annual Delaware Vehicle Volume 
Summary for the segments of road adjacent to the proposed land use and the 
trip generation for the proposed land use based on the Institute of Transportation 
Engineer’s Trip Generation Manual, current edition.  

 
- Step 4: DelDOT’s response determines the traffic impact category which 

dictates the next steps in the process with which the applicant will move 
forward. 

(a) Diminutive Impact – No further study or information would be required. 
(b) Negligible Impact – DelDOT will provide traffic volumes to support the 

impact and no further analysis will be necessary. 
(c) Minor Impact 



a. Developer will be required to pay an Area Wide Study Fee 
(AWSF). Payment of the fee does not exempt the developer 
from the responsibility to make off-site improvements or from 
preparing a TOA if DelDOT identifies a need for a TOA in the 
plan review process.  

b. Alternative to an AWSF, the developer may elect to conduct an 
in-depth Traffic Impact Study (at the developer’s expense) to 
DelDOT standards. 

• DelDOT may require a Traffic Operational Analysis 
(TOA) along with a TIS. 

(d) Major Impact 
a. The Developer will be required to conduct an in-depth Traffic 

Impact Study (TIS) (at the developer’s expense) to DelDOT 
standards. 

b. DelDOT may require a Traffic Operational Analysis (TOA) 
along with a TIS. 

 
- Step 5: For Minor and Major Impacts, an agreement is made between the 

developer and DelDOT based on the traffic impact and represented in either a 
TIS, TOA or AWSF letter, discussing or identifying the entrance, frontage and 
developer’s share of offsite improvements.  

Paragraph 2 and 4: How will Sussex County and DelDOT determine an impact will be diminutive 
without performing a Preliminary Traffic Analysis? Currently there is no process other than the 
County sending in the Service Level Evaluation request form to DelDOT and DelDOT responding 
to the request with their determination of the impact. Suggested edit and combination of para. 2 
and 4: 

Preliminary Traffic Analysis: 
a. The Sussex County Planning and Zoning Department will request a 

Preliminary Traffic Analysis from DelDOT for each land use 
application to determine if the resulting traffic impact will be 
diminutive, negligible, minor, or major.  

b. DelDOT shall provide a Preliminary Traffic Analysis within twenty 
days (20) after receiving the Analysis request. If more time is needed, a 
written request explaining the reason for the additional time will be 
required. 

c. Unless waived, Sussex County will not consider an application until 
DelDOT supplies Sussex County with the above information. 



New Paragraph: Diminutive impacts will only be able to be determined after a Preliminary Traffic 
Analysis is completed, due to the way the process works and until a new process is crafted, a new 
paragraph will need to be added to the MOU to handle the added impact: 

Diminutive Impact: 
a. When it is determined that the impact would be diminutive, no further 

traffic analysis will be necessary. 

Paragraph 5: This paragraph relates to negligible impacts. The second sentence redefines the term 
negligible, which is inconsistent with the rest of the document and the paragraphs that relate to 
traffic impacts. They do not redefine the impacts in those paragraphs, and it is unnecessary since 
it is a defined term in the definitions. A suggested edit is: 

Negligible Impact: 
a. When DelDOT determines the traffic impact to be negligible they will 

provide projected traffic volumes in support and no further analysis will 
be necessary. 

b. Sussex County may approve land use applications with negligible 
impact at is discretion. 

Paragraph 6: This paragraph relates to minor traffic impacts. When there is a minor impact to a 
proposed land use, the DelDOT Development Coordination Manual states that there are two ways 
a developer can address traffic related responsibilities for the proposed land use. The first is for 
the developer to pay into an Area Wide Study and the second is the developer may elect to conduct 
a Traffic Impact Study. A suggested revision to para. 6 is: 

Minor Impact: 
a. When DelDOT determines the traffic impact to be minor, the 

Preliminary Traffic Analysis shall include the feasibility of providing 
safe access and the condition, pavement, and the geometry of the nearby 
roadways and intersections relative to the traffic the subject property 
could generate. Where any of these are deemed potentially inadequate, 
DelDOT shall comment to this effect, and identify roadway 
improvements that may be required by the developer.  

b. When DelDOT determines that the traffic impact will be minor, the 
developer will be required to pay an Area Wide Study Fee (AWSF). 

• Alternative to an Area Wide Study Fee, the developer may elect 
to conduct an in-depth Traffic Impact Study (TIS) (at the 
developer’s expense) to DelDOT standards. 

• Payment of the fee does not exempt the developer from the 
responsibility to make off-site improvements or from preparing 
a Traffic Operational Analysis (TOA) if DelDOT identifies a 
need for a TOA in the plan review process. 



Paragraph 7 and 8: These paragraphs relate to major traffic impacts. When a major impact occurs, 
the developer is required to complete a TIS for the proposed land use. The developer does not have 
the ability to participate in an Area Wide Study Fee in lieu of a TIS if the traffic impact is major. 
If DelDOT is not requiring the developer to conduct a TIS, then Sussex County should not be able 
to require a TIS. The County does not have the ability to review or provide a technical analysis of 
the TIS and if DelDOT is not requiring it, that means there is sufficient data to support the proposed 
land use change by other means or previous Traffic Impact Studies. Para. 7 also has elements of 
what is required in a TIS, that may better fit into its own paragraph, in a new section, since a TIS 
is available for use in both Major and Minor traffic impacts. A suggested edit and combination of 
para 7 and 8 are: 

Major Impact: 
a. When DelDOT determines that the traffic impact will be major, the 

developer will be required to conduct an in-depth Traffic Impact Study 
(TIS) (at the developer’s expense) to DelDOT standards.  

b. Additionally, DelDOT may require a Traffic Operational Analysis 
(TOA) in conjunction with a TIS. 

c. A TIS letter will be generated to document the developer’s obligations. 

(2) Elements of a Traffic Impact Study (TIS): (Paragraph 7,3) 
There are sections within the document that are specific to the information that is provided in a 
Traffic Impact Study. Per the DelDOT Development Coordination Manual a TIS can be utilized 
in both a minor and major impact. It makes sense to create a section that specifically identifies the 
elements of a TIS with regards to the MOU.  

New Paragraph:  

The TIS will consider the effects of active or proposed transportation improvements 
in the adopted Six (6) Year Capital Improvements Program, Current 
Transportation Plans, and Committed Off-Site Improvements, and the current 
Sussex County Comprehensive Plan and establish staging for development as 
needed.  

Paragraph 3: DelDOT already requires these seasonal adjustment factors when applied to traffic 
counts for studies. Suggest rewording to: 

Given the seasonal nature of high-volume traffic in Sussex County, seasonal traffic 
adjustment factors to normalize traffic volumes shall be applied when calculating 
trip generation. 

(3) Level of Service (LOS) Standards: (Paragraph 9, 11) 
Level of service standards are found throughout the document. It would make more sense to have 
them under one section to show the intent of DelDOT and Sussex County when handling the level 
of service issues presented. 



Paragraph 11: The same intent can be achieved without all the extra wording with the suggestion 
below: 

When DelDOT determines that the traffic impact of the proposed land use causes 
the threshold level of service to be exceeded, the county will not approve the land 
use application unless: 

• The developer agrees to take appropriate measures to maintain operations 
at the threshold level of service; or, 

• Sussex County finds that there are sufficient reasons why the developer 
should not be responsible for all or part of the measures necessary to 
maintain the threshold level of service. Sussex County, in this case, shall set 
forth in writing their reasons for approving the land use application. 

(4) Coordination: (Paragraph 18, 10, 12, 13, 14, 15, 16, 17, 19) 
The focus of the MOU is all about coordination between DelDOT and Sussex County. It is 
imperative that the paragraphs relating to coordination be identified and organized together.  

Paragraph 10: As this paragraph is written, if the impact is negligible then it does not fall within 
any of the categories and the County is unable to hold a public hearing. A suggested edit is: 

No public hearing on the land use application shall occur until one of the following 
conditions are met: 

• The application will have a diminutive impact as described above; or, 
• The application will have a negligible impact as described above; or, 
• Sussex County receives the approved AWSF letter from DelDOT; or, 
• Sussex County receives the approved TOA letter from DelDOT; or, 
• Sussex County receives the approved TIS letter from DelDOT. 

Paragraph 12: Due to the short turnaround time on the Preliminary Traffic Analysis, it is more 
feasible to have any conditions proposed by DelDOT prior to Preliminary Site Plan hearing, so 
they are available for the public. This would allow time for proposed land uses with minor or major 
impacts to complete any studies that are warranted for the site as well as provide the data, from 
those studies, that DelDOT would need to create such conditions. The conditions would then end 
up in a separate letter or, if possible, the TIS, TOA or AWSF letter. The suggested edit to the 
sentence effected in para. 12 is: 

Any such proposed conditions shall be clearly summarized by DelDOT prior to the 
Preliminary Site Plan hearing. 

Paragraph 13: It is already stated in the document that the level of service is to be maintained or 
restored at a “D”. The first sentence in the paragraph is repetitive and if the document gets 
organized with Level of Service standards, unneeded. A suggested edit is: 



DelDOT should clearly state what phasing of roadway improvements is 
appropriate for the proposed land use application so that Sussex County can 
consider the phasing in its various approvals as appropriate prior to the 
Preliminary Site Plan hearing. Sussex County may then impose that phasing 
requirement as part of its approval of a land use application. DelDOT’s phasing of 
the project may include (but are not limited to) consideration of the following: 

• A delay of all or part of the development until specific roadway 
improvements are made by DelDOT or others; 

• Whether the required roadway improvements are being funded or 
constructed at the developer’s own expense; 

• Whether the developer is participating in, and/or funding, transit or traffic 
mitigation strategies.  

The phasing requirements shall be included as a Plan Sheet at the time of Final 
Site Plan approval. Phasing tied to other types of site plan approval is addressed 
in a following Section of this MOU regarding Site Plan Coordination. 

Paragraph 19: Sussex County should not directly participate in negotiating road improvements. 
The process the Developer navigates with DelDOT is a detailed, multi-step, and lengthy process. 
Adding additional agencies into the fold will only make it more challenging. Sussex County has 
the opportunity at many points in the processes in place to make comments and recommendations, 
such as the PLUS process and public hearing process. Road improvements are determined by 
DelDOT and the developer is responsible for its share of construction and funding of the 
determined off-site improvement. It is an agreement between DelDOT and the developer. Once 
the agreement is made, it will be shared with the County and the County can then condition the 
Site Plan to reflect any conditions or phasing of the agreement. A suggested edit to para. 19 is: 

Any agreement reached between a developer and DelDOT as to roadway 
improvements, phasing of a development, and funding of roadway improvements, 
shall be timely forwarded to Sussex County for its records with regard to the 
development. Any subsequent changes or amendments to a DelDOT and developer 
agreement shall likewise be timely forwarded to Sussex County. Provided, however, 
that DelDOT acknowledges that if a specific requirement (such as phasing) is 
incorporated into a land use decision (such as a major subdivision, conditional use 
or Residential Planned Community), this may not be enforceable by Sussex County 
without an amendment to the subdivision approval or the ordinance that approved 
a Residential Planned Community. Conditional Use or certain other rezoning’s 
where conditions can be imposed. 

 



SITE PLAN COORDINATION 
Paragraph 2: There may be a time, especially with larger proposed land use changes, when 
roadway improvements may be phased, at a later date, after the development starts. This may occur 
with large proposed land use changes. In para. 2 the way it is written, it would require that all 
roadway improvements are designed and approved before the County approves the site plan. 
DelDOT has a process called Letter of No Contention and Letter of No Objection to Recordation 
that would allow the County to move forward with approvals without the developer having to 
spend unnecessary capital on designing plans that will not all be constructed at that time and will 
most likely need to be redesigned due to ever-changing DelDOT regulations. A suggested edit to 
para. 2 is: 

In all site plan reviews, DelDOT will review the site plans in accordance with its 
rules and regulations for access for roadway improvements. Sussex County will 
withhold any site plan approval until DelDOT has provided a Letter of No 
Contention (LONC) or a Letter of No Objection to Recordation (LONOR). 
Provided, however, that this requirement may be waived by Sussex County for 
minor amendments to existing site plans that changes the trip generation by less 
than 50 trips per day. 

Paragraph 5: The terms used in the paragraph are contradicting. The County and DelDOT view a 
permit being satisfied as two different milestones. To clean this up a suggested edit to para 5 is: 

Sussex County will withhold issuance of the Certification of Compliance until 
DelDOT has accepted the entrance construction as substantially completed. 

 

SUMMARY 
In summary, we applaud Sussex County Council for taking the initiative to update an outdated 
MOU between it and DelDOT. We appreciate the opportunity to review and make comments and 
suggestions to the proposed draft MOU. We have developed a revised draft which, in our opinion, 
provides more clarity and organization while maintaining the original intent of the first draft. 
Thank you in advance for your consideration of our submission.  

 

 

 

 

 

 



Respectfully submitted by: 

 

Thomas Natelli Jr. – Natelli Communities 
Robert Tunnell, III. – Tunnell Companies, L.P. 
Betty H. Tustin – The Traffic Group, Senior Project Manager, P.E., PTOE 
Paul G. Archibald – T. Y. LIN International, Project Director – Transportation, P.E., PTOE 
Richard T. Rezer – T. Y. LIN International, Project Manager – Traffic 
Jason Palkewicz – Solutions IPEM, P.E., LEED AP 
Jim Eriksen – Solutions IPEM, P.E.  
 

 

CC: 

Robin Griffith, Clerk of the Council 
J. Everett Moore Jr., County Attorney 
J. Marc Cote, Assistant Director, Development Coordination 
T. William Brockenbrough Jr., County Coordinator, Development Coordination  
 
ENCLOSURES: 
1: MOU DRAFT REVISION – REDLINE – 010720  
2: MOU DRAFT REVISION – BLACKLINE – 010720  
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2019 
SUSSEX COUNTY/DELAWARE DEPARTMENT OF TRANSPORTATION 

MEMORANDUM OF UNDERSTANDING 
FOR LAND DEVELOPMENT COORDINATION 

 

WHEREAS, Title 9, Section 6962 of the Delaware Code “Highway Capacity” obligates Sussex 
County to “establish an agreement with the Department of Transportation to provide a procedure 
for analysis by the Department of Transportation (“DelDOT”) of the effects on traffic of each 
rezoning application; and 
 
WHEREAS, This Memorandum of Understanding is intended to comply with the foregoing 
requirements of Title 9, Section 6962 of the Delaware Code; and 
 
WHEREAS, Land development has the potential to impact adjacent highways and Sussex County 
and DelDOT recognize that an analysis of the effects upon traffic is important in all types of land 
use decisions (Residential Planned Communities, Major Subdivisions, Conditional Uses) and not 
just rezoning applications; and 
 
WHEREAS, The 2018 Sussex County Comprehensive Plan promotes greater coordination 
between DelDOT and Sussex County in land use decisions; and 
 
WHEREAS, Sussex County is solely responsible for land use decisions in Sussex County; and 
 
WHEREAS, the DelDOT is responsible for the operation, maintenance, and construction of State- 
maintained roads as well as the regulation of all entrance and roadway improvements required as 
part of new development; and 
 
WHEREAS, it is the desire of Sussex County and DelDOT to coordinate land development with 
transportation needs. 
 
NOW, THEREFORE, 
 
BE IT RESOLVED that Sussex County Council and DelDOT hereby adopt the following 
Memorandum of Understanding: 
 

DEFINITIONS 
 
COMMITTED OFF-SITE IMPROVEMENTS – Road improvements for the benefit of safety 
and/or capacity that are generally beyond the limits of the site entrance and frontage that are 
required to be built by an approved land development project. Such improvements do not include 
auxiliary lanes that serve the site entrance, but may include roadway widening along the frontage 
of the site. 
 
AREA WIDE STUDY FEE – A fee collected to complete an Area Wide Study that includes the 
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proposed land use or transportation improvements that benefit the proposed land use. Payment of 
an Area Wide Study Fee in lieu of a TIS will not preclude the developer’s responsibility for 
funding and/or construction of its share of off-site improvements. Those improvements may be 
determined to be needed by the Area Wide Study or other studies, e.g. TIS for other nearby 
developments.  
 
LEVEL OF SERVICE (LOS) - A quantitative stratification of a performance measure or 
measures representing how well a transportation facility or service operates from a traveler’s 
perspective. For each type of facility or service there are six levels of service, ranging from A to 
F, with A representing the best operating condition and F the worst operating conditions. Except 
as may be specified by DelDOT, LOS shall be determined in accordance with the current edition 
of the Highway Capacity Manual, a publication of the Transportation Research Board. 
 
PRELIMINARY TRAFFIC ANALYSIS – A request made by Sussex County Planning and 
Zoning Department for an evaluation by DelDOT, in terms of the proposed trip generation, to 
determine the Traffic Impact with regard to a proposed land use approval. 
 
TRAFFIC IMPACTS: 
 

DIMINUTIVE - The proposed land use is expected to increase the trip generation of the 
subject land by fewer than 50 vehicle trips per day. 
 
NEGLIGIBLE - The proposed land use is expected to increase the trip generation of the 
subject land by fewer than 50 vehicle trips in any hour or fewer than 500 vehicle trips per 
day. 
 
MINOR - The proposed land use is expected to increase the trip generation of the subject 
land by at least 50 vehicle trips in any hour but fewer than 200 vehicle trips in any hour 
or at least 500 vehicle trips per day. 
 
MAJOR - The proposed land use is expected to increase the trip generation of the subject 
land by more than 200 vehicle trips in any hour or more than 2,000 vehicle trips per day. 

 
TRAFFIC IMPACT STUDY (TIS) – A study conducted during the development approval 
process, in accordance with applicable DelDOT regulations, to determine the impacts that traffic 
generated by the proposed development will have on the surrounding street network and the 
improvements needed to the transportation system in order to mitigate those impacts. 
 
TRAFFIC OPERATIONAL ANALYSIS (TOA) – An evaluation, or series of evaluations, 
conducted during the review of subdivision, land development and entrance plans, in accordance 
with applicable DelDOT regulations, primarily intended to determine site entrance location and 
movements to be allowed at the site entrance. These evaluations may include; Queuing Analysis, 
Highway Capacity Manual Analysis, and Crash Analysis. 
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LAND USE COORDINATION 
 
1. Sussex County will make the final decisions on all matters of land use. 

2. Preliminary Traffic Analysis:  

a. The Sussex County Planning and Zoning Department will request a Preliminary Traffic 

Analysis from DelDOT for each land use application to determine if the resulting traffic 

impact will be diminutive, negligible, minor, or major.  

b. DelDOT shall provide a Preliminary Traffic Analysis within twenty days (20) after 

receiving the Analysis request. If more time is needed, a written request explaining the 

reason for the additional time will be required.  

c. Unless waived, Sussex County will not consider an application until DelDOT supplies 

Sussex County with the above information. 

3. Diminutive Impact: 

a. When it is determined that the impact would be diminutive, no further traffic analysis 

will be necessary.  

4. Negligible Impact: 

a. When DelDOT determines the traffic impact to be negligible they will provide 

projected traffic volumes in support and no further traffic analysis will be necessary.  

b. Sussex County may approve land use applications with negligible impact at its 

discretion. 

5. Minor Impact: 

a. When DelDOT determines the traffic impact to be minor, the Preliminary Traffic 

Analysis shall include the feasibility of providing safe access and the condition, 

pavement, and the geometry of the nearby roadways and intersections relative to the 

traffic the subject property could generate. Where any of these are deemed potentially 

inadequate, DelDOT shall comment to this effect, and identify roadway improvements 

that may be required by the Developer.  

b. When DelDOT determines that the traffic impact will be minor, the developer will be 

required to pay An Area Wide Study Fee (AWSF).   

• Alternative to an Area Wide Study Fee, the developer may elect to conduct an 

in-depth Traffic Impact Study (TIS) (at the developer’s expense) to DelDOT 
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standards.  

• Payment of the fee does not exempt the developer from the responsibility to 

make off-site improvements or from preparing a Traffic Operational Analysis 

(TOA) if DelDOT identifies a need for a TOA in the plan review process.   

6. Major Impact:  

a. When DelDOT determines that the traffic impact will be major, the developer will be 

required to conduct an in-depth Traffic Impact Study (TIS) (at the developer’s 

expense) to DelDOT standards.  

b. Additionally, DelDOT may ask for a Traffic Operational Analysis (TOA) in 

conjunction with a TIS. 

c. A TIS letter will be generated to document the developer’s obligations. 

7. Elements of the Traffic Impact Study: 

a. The TIS will consider the effects of active or proposed transportation improvements in 

the adopted Six (6) Year Capital Improvements Program, Current Transportation Plans, 

and Committed Off-Site Improvements, and the current Sussex County Comprehensive 

Plan and establish staging for development as needed.  

b. Given the seasonal nature of high-volume traffic in Sussex County, seasonal traffic 

adjustment factors to normalize traffic volumes shall be applied when calculating trip generation.  

c. DelDOT will provide a technical evaluation of the TIS. 

8. Level of Service Standards: 

a. Sussex County and DelDOT shall endeavor, where possible, to maintain a Level of 

Service of D on roads and intersections affected by a land use application. However, 

Sussex County and DelDOT recognize that:  

• Level of Service of D is not always attainable;  

• That this threshold may create an undue burden on a property owner looking to 

develop a property given the prior development that has occurred in an area 

contributing to the existing Level of Service;  

• Other relevant factors (such as the size of the property, type or importance of 

the development) may mitigate against maintaining a Level of Service D.  

b. If the existing Level of Service is below D prior to the impact of the proposed land use, 

the existing Level of Service must at least be maintained. 
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c. When DelDOT determines that the traffic impact of the proposed land use causes the 

threshold level of service to be exceeded, the County will not approve the land use 

application unless:  

• The developer agrees to take appropriate measures to maintain operations at the 

threshold level of service; or, 

• Sussex County finds that there are sufficient reasons why the developer should 

not be responsible for all or part of the measures necessary to maintain the 

threshold level of service. Sussex County, in this case, shall set forth in writing 

their reasons for approving the land use application. 

9. Coordination: 

a. The Sussex County Planning and Zoning Department is responsible for coordinating 

all required information with Sussex County Council and the Planning and Zoning 

Commission. 

b. No public hearing on the land use application shall occur until one of the following 

conditions are met:  

• The application will have a diminutive impact as described above; or, 

• The application will have a negligible impact as described above; or, 

• Sussex County receives the approved AWSF letter from DelDOT; or, 

• Sussex County receives the approved TOA from DelDOT; or, 

• Sussex County receives the approved TIS from DelDOT. 

c. Sussex County does not have the ability to determine what, if any, conditions of 

approval related to roadway improvements or traffic would be appropriate in a given 

land use application. Therefore, if, in DelDOT’s opinion, there are appropriate 

conditions of approval that should be imposed upon a land use decision, DelDOT shall 

offer those conditions as part of its TIS or as part of its Technical Advisory Committee 

review for consideration by Sussex County. Any such proposed conditions shall be 

clearly summarized by DelDOT prior to the Preliminary Site Plan hearing. After 

considering all relevant information regarding the land use application, Sussex County 

shall consider the proposed conditions but shall not be obligated to include them as part 

of any approval. 

d. DelDOT should clearly state what phasing of roadway improvements is appropriate for 
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the proposed land use application so that Sussex County can consider the phasing in its 

various approvals as appropriate prior to the Preliminary Site Plan hearing. Sussex 

County may then impose that phasing requirement as part of its approval of a land use 

application. DelDOT’s phasing of the project may include (but are not limited to) 

consideration of the following: 

• A delay of all or part of the development until specific roadway improvements 

are made by DelDOT or others; 

• Whether the required roadway improvements are being funded or constructed 

at the developer’s own expense; 

• Whether the developer is participating in, and/or funding, transit or traffic 

mitigation strategies. 

The phasing requirements shall be included as a Plan Sheet at the time of Final Site 

Plan approval. Phasing tied to other types of site plan approval is addressed in a 

following Section of this MOU regarding Site Plan Coordination. 

e. When Sussex County believes that expert testimony regarding transportation issues is 

required to make a land use decision (such as a rezoning, major subdivision, conditional 

use or Residential Planned Community), DelDOT will provide a suitable representative 

to attend meetings of the Planning and Zoning Commission and/or County Council. 

The representative should be someone with specific technical knowledge of the project 

in particular and ongoing projects in the area of Sussex County where the project is to 

occur. 

f. In addition to the project-specific information referenced in the preceding paragraph, 

DelDOT shall provide regular updates to Sussex County about the status of ongoing 

and future roadway and transportation projects in the County, so that County Council 

and the Planning & Zoning Commission have an up-to-date understanding of their 

status. This shall include both developer-funded and DelDOT-initiated and -funded 

projects. During these updates, Sussex County will also have an opportunity to discuss 

other transportation improvements that may be needed in the future. 

g. Whenever possible during the implementation of the foregoing items, Sussex County 

and DelDOT should encourage master planning for large scale developments on large 

parcels or groups of parcels in the Town Center, Coastal Area, Developing Area and 
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commercial areas as set forth in the Comprehensive Land Use Plan to provide greater 

flexibility in design and/or the installation of additional roadways. 

h. Any agreement reached between a developer and DelDOT as to roadway 

improvements, phasing of a development and funding of roadway improvements shall 

be timely forwarded to Sussex County for its records with regard to the development. 

Any subsequent changes or amendments to a DelDOT and developer agreement shall 

likewise be timely forwarded to Sussex County. Provided, however, that DelDOT 

acknowledges that if a specific requirement (such as phasing) is incorporated into a 

land use decision (such as a major subdivision, conditional use or Residential Planned 

Community), this may not be enforceable by Sussex County without an amendment to 

the subdivision approval or the ordinance that approved a Residential Planned 

Community, Conditional Use or certain other rezoning’s where conditions can be 

imposed. 

 

REZONINGS (WITHOUT SITE PLANS OR CONDITIONS OF APPROVAL) 

1. Sussex County and DelDOT acknowledge that on a rezoning to a new zoning district where a 

specific site plan is not under consideration, and where the County cannot impose conditions 

as part of the rezoning approval, a TIS may not be possible (with the exception of rezoning’s 

to Residential Planned Communities and C-4, where specific site plans are considered and 

conditions can be imposed). This is because the various zoning districts have several permitted 

uses that are allowed once a rezoning occurs; as a result DelDOT cannot determine, at the time 

of rezoning, what the actual use will be nor what the traffic and possible roadway 

improvements will be as a result of it. This requires greater coordination on the part of both 

Sussex County and DelDOT. 

2. Whenever possible, DelDOT shall endeavor to provide as much information about the general 

impacts of the rezoning upon area traffic and roadways as required in the preceding section prior 

to the public hearing before Sussex County Council and the Planning & Zoning Commission. 

3. Whenever DelDOT is approached by a developer with a specific project in mind, DelDOT and 

that developer may enter into an agreement to obtain a TIS for the project as part of the 

rezoning process so that the information required as part of the TIS may be included in the 
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record of the public hearings of the rezoning application. Because other possible uses of the 

property may be permitted under the proposed new zoning, Sussex County is not bound by this 

information in making its decision on the rezoning. However, if the use that the TIS is based 

upon changes after the rezoning occurs, another TIS shall be required and Sussex County shall 

not approve any Preliminary or Final Site Plan for the property until the new TIS is completed 

with all necessary traffic and roadway improvements determined by DelDOT. Alternatively, if 

no TIS is performed on a specific project, DelDOT shall have the ability to request a TIS based 

upon the most impactful permitted use available under the new zoning classification that is 

sought. 

 

SITE PLAN COORDINATION 
 
1. Section 115-220D of the Sussex County Zoning Code allows Sussex County to approve certain 

site plans “subject to conditions”. In any site plan reviewed pursuant to Section 115-220 of the 

Sussex Zoning Code, Sussex County, with the assistance of DelDOT, may impose conditions 

regarding phasing and the timing of building permits in conjunction with completion of 

necessary roadway improvements. 

2. In all site plan reviews, DelDOT will review the site plans in accordance with its rules and 

regulations for access and roadway improvements. Sussex County will withhold any site plan 

approval until DelDOT has provided a Letter of No Contention (LONC) or a Letter of No 

Objection to Recordation (LONOR). Provided, however, that this requirement may be waived 

by Sussex County for minor amendments to existing site plans that changes the trip generation 

by less than 50 trips per day. 

3. Sussex County shall withhold the issuance of any building permit until DelDOT has issued the 

entrance permit associated with the project. 

4. DelDOT will withhold an entrance construction permit until the developer has agreed to 

construct the access point(s) to Department standards and to provide off-site improvements as 

may be required to maintain acceptable traffic operation on roadways. 

5. Sussex County will withhold issuance of the Certificate of Compliance until DelDOT has 

accepted the entrance construction as substantially completed. 
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TRANSPORTATION IMPROVEMENT DISTRICTS 

1.  In the event that a land use application falls within a Transportation Improvement District 

(“TID”), the requirements of the TID, as set forth in the TID Agreement, shall supersede the 

requirements set forth in this MOU. 

 
IT IS FURTHER RESOLVED that the Secretary of the Delaware Department of 

Transportation and The County Administrator will affirm this agreement by affixing their 

signature to the Resolution. 

 
Adopted by the County Council of Sussex County on  , 2019. 
 
           

President of the County Council of Sussex County 
 

The following signatures concurring herein: 
 
For Sussex County:    

Todd Lawson, Sussex County Administrator 
 
       

Robert Wheatley, Chairman, Sussex County 
Planning & Zoning Commission 

 
    

Janelle Cornwell, Director of Planning & Zoning 
 
For the Department of 
Transportation:    

Jennifer Cohan, Secretary 
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2019 
SUSSEX COUNTY/DELAWARE DEPARTMENT OF TRANSPORTATION 

MEMORANDUM OF UNDERSTANDING 
FOR LAND DEVELOPMENT COORDINATION 

 

WHEREAS, Title 9, Section 6962 of the Delaware Code “Highway Capacity” obligates Sussex 
County to “establish an agreement with the Department of Transportation to provide a procedure 
for analysis by the Department of Transportation (“DelDOT”) of the effects on traffic of each 
rezoning application; and 
 
WHEREAS, This Memorandum of Understanding is intended to comply with the foregoing 
requirements of Title 9, Section 6962 of the Delaware Code; and 
 
WHEREAS, Land development has the potential to impact adjacent highways and Sussex County 
and DelDOT recognize that an analysis of the effects upon traffic is important in all types of land 
use decisions (Residential Planned Communities, Major Subdivisions, Conditional Uses) and not 
just rezoning applications; and 
 
WHEREAS, The 2018 Sussex County Comprehensive Plan promotes greater coordination 
between DelDOT and Sussex County in land use decisions; and 
 
WHEREAS, Sussex County is solely responsible for land use decisions in Sussex County; and 
 
WHEREAS, the DelDOT is responsible for the operation, maintenance, and construction of State- 
maintained roads as well as the regulation of all entrance and roadway improvements required as 
part of new development; and 
 
WHEREAS, it is the desire of Sussex County and DelDOT to coordinate land development with 
transportation needs. 
 
NOW, THEREFORE, 
 
BE IT RESOLVED that Sussex County Council and DelDOT hereby adopt the following 
Memorandum of Understanding: 
 

DEFINITIONS 
 
COMMITTED OFF-SITE IMPROVEMENTS – Road improvements for the benefit of safety 
and/or capacity that are generally beyond the limits of the site entrance and frontage that are 
required to be built by an approved land development project. Such improvements do not include 
auxiliary lanes that serve the site entrance, but may include roadway widening along the frontage 
of the site. 
 
AREA WIDE STUDY FEEFEE IN LIEU -– A fee collected to complete an Area Wide Study 
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that includes the proposed land use or transportation improvements that benefit the proposed 
land use. Payment of an Area Wide Study Fee in lieu of a TIS will not preclude the developer’s 
responsibility for funding and/or construction of its share of off-site improvements. Those 
improvements may be determined to be needed by the Area Wide Study or other studies, e.g. TIS 
for other nearby developments. DelDOT regulations define an Area Wide Study Fee that, under 
certain conditions, DelDOT may accept when it would otherwise require a TIS. The fees 
accepted are used by DelDOT to subsidize the preparation of studies of larger areas than a TIS 
would normally address; they are not used to build improvements. Payment of the fee does not 
relieve a developer of responsibility to build or contribute toward transportation. 
 
LEVEL OF SERVICE (LOS) - A quantitative stratification of a performance measure or 
measures representing how well a transportation facility or service operates from a traveler’s 
perspective. For each type of facility or service there are six levels of service, ranging from A to 
F, with A representing the best operating condition and F the worst operating conditions. Except 
as may be specified by DelDOT, LOS shall be determined in accordance with the current edition 
of the Highway Capacity Manual, a publication of the Transportation Research Board. 
 
PRELIMINARY TRAFFIC ANALYSIS -– A request made by Sussex County Planning and 
Zoning Department for ann evaluation by DelDOT, in terms of the proposed trip generation, to 
determine the Traffic Impact whether a Traffic Impact Study is necessary with regard to a 
proposed land use approval. 
 
TRAFFIC IMPACTS: 
 

DIMINUTIVE - The change in proposed land use is expected to increase the trip 
generation of the subject land by fewer than 50 vehicle trips per day. 
 
NEGLIGIBLE - The change in proposed land use is expected to increase the trip 
generation of the subject land by fewer than 50 vehicle trips in any hour orand fewer than 
500 vehicle trips per day. 
 
MINOR - The change in proposed land use is expected to increase the trip generation of 
the subject land by at least 50 vehicle trips in any hour but fewer than 200 vehicle trips in 
any hour orand at least 500 vehicle trips per day. 
 
MAJOR - The change in proposed land use is expected to increase the trip generation of 
the subject land by more than 200 vehicle trips in any hour or more than 2,000 vehicle 
trips per day. 

 
TRAFFIC IMPACT STUDY (TIS) – A study conducted during the development approval 
process, in accordance with applicable DelDOT regulations, to determine the impacts that traffic 
generated by the proposed development will have on the surrounding street network and the 
improvements needed to the transportation system in order to mitigate those impacts. 
 
TRAFFIC OPERATIONAL ANALYSIS (TOA) – An evaluation, or series of evaluations, 
conducted during the review of subdivision, land development and entrance plans, in accordance 
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with applicable DelDOT regulations, primarily intended to determine site entrance location and 
movements to be allowed at the site entrance. These evaluations may include; Queuing Analysis, 
Highway Capacity Manual Analysis, and Crash Analysis. 

 

 

LAND USE COORDINATION 
 

1. Sussex County will make the final decisions on all matters of land use. 

2. Preliminary Traffic Analysis:  

a. The Sussex County Planning and Zoning Department will request a Preliminary Traffic 

Analysis from DelDOT for each land use application to determine if the resulting traffic 

impact will be diminutive, negligible, minor, or major. This shall not be required where 

the County Planning and Zoning staff, in concurrence with DelDOT staff, finds that 

the proposed change in land use will have a diminutive impact upon the road system.  

b. Unless more time is required given the size or complexity of the land use application, 

DelDOT shall endeavor to provide a Preliminary Traffic Analysis within twenty days 

(20) after receiving the Analysis request. If more time is needed, a written request 

explaining the reason for the additional time will be required.  

c. Unless waived as set forth in Paragraph 2 above, Sussex County will not consider an 

application until DelDOT supplies Sussex County with the above information. 

3. Diminutive Impact: 

b.a. When it is determined that the impact would be diminutive, no further traffic analysis 

will be necessary.  

4. Negligible Impact: 

a. When it is determined that the impact would be negligible, no further traffic analysis will 

be necessary. DelDOT has the authority to make such a determination where (based on 

the full development of the property as limited by either the zoning code or other factors) 

the expected average daily traffic (ADT) of the site will not exceed five hundred (500) 

trips. When DelDOT determines the traffic impact to be negligible impact will occur, 

they will provide projected traffic volumes in support and no further traffic analysis 

will be necessary.  

b. Sussex County may approve land use applications with negligible impact at its 
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discretion. 

5. Minor Impact: 

a. When DelDOT determines the traffic impact to be minor, the Preliminary Ttraffic 

Aanalysis shall include the feasibility of providing safe access and the condition, 

pavement, and the geometry of the nearby roadways and intersections relative to the 

traffic the subject property could generate. Where any of these are deemed potentially 

inadequate, DelDOT shall comment to this effect, and identify roadway improvements 

that mayshall be required by the Developer.  

b. When DelDOT determines that the traffic impact will be minor, the developer will be 

required to pay An Area Wide Study Fee (AWSF). letter will be generated to document 

the developer’s obligations to construct identified roadway improvements or fund road 

improvements as required by DelDOT.   

• Alternative to an Area Wide Study Fee, the developer may elect to conduct an 

in-depth Traffic Impact Study (TIS) (at the developer’s expense) to DelDOT 

standards.  

• Payment of the fee does not exempt the developer from the responsibility to 

make off-site improvements or from preparing a Traffic Operational Analysis 

(TOA) if DelDOT identifies a need for a TOA in the plan review process. In 

addition, DelDOT may require further study if necessary.  

6. Major Impact:  

a.  - When DelDOT determines that the traffic impact will be major, the developer will 

be required to conduct an in-depth Traffic Impact Study (TIS) (at the developer’s 

expense) to DelDOT standards. In addition, Sussex County, at its own initiative, may 

require a developer to conduct at TIS.  

c.b. Additionally,Alternatively, DelDOT may ask forallow a Traffic Operational Analysis 

(TOA) in conjunction with ainstead of a TIS. 

c. As an alternative to the TIS or TOA process set forth above, when DelDOT has 

determined that the area in question has already been the subject of sufficient study, a 

new TIS or TOA may not be required. Instead, DelDOT may require a “Fee in Lieu” to 

be paid by the developer to DelDOT to recoup all or a portion of the cost of the prior 

studies relied upon by DelDOT in lieu of a new TIS or TOA. The “Fee in Lieu” is 
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unrelated to the developer’s subsequent obligations to construct or fund road 

improvements as required by DelDOT and the “Fee in Lieu” is not a waiver of those 

requirements. A TIS or AWSF letter will be generated to document the developer’s 

obligations. 

7. Elements of the Traffic Impact Study: 

a. The TIS will consider the effects of active or proposed transportation improvements in 

the adopted Six (6) Year Capital Improvements Program, Current Transportation Plans, 

and Committed Off-Site Improvements, and the current Sussex County Comprehensive 

Plan and establish staging for development as needed.  

b. Given the seasonal nature of high-volume traffic volume in Sussex County, , and since 

the “season” has expanded beyond just Memorial Day through Labor Day, with very 

high traffic volumes on seasonal weekends, it is important for DelDOT to take into 

account these high volumes in any analysis that it performs. To be effective, seasonal 

traffic adjustment factors to normalize traffic volumes shall be applied when calculating trip 

generation. low-volume off season volumes should not be utilized where they will 

artificially lower average traffic volumes. 

c. DelDOT will provide a technical evaluation of the TIS. 

8. Level of Service Standards: 

a. Sussex County and DelDOT shall endeavor, where possible, to maintain a Level of 

Service of D on roads and intersections affected by a land use application. However, 

Sussex County and DelDOT recognize that:  

• (a) a Level of Service of D is not always attainable;  

•  tThat this threshold may create an undue burden on a property owner looking 

to develop a property given the prior development that has occurred in an area 

contributing to the existing Level of Service;  

• or (c) oOther relevant factors (such as the size of the property, type or 

importance of the development) may mitigate against maintaining a Level of 

Service D.  

d.b. If the existing Level of Service is below D prior to the impact of the proposed land use, 

the existing Level of Service must at least be maintained. 

c. When DelDOT determines that the traffic impact of the proposed land use causes the 
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threshold level of service to be exceeded, on the basis of a TIS or TOA or studies 

previously performed as part of the “Fee in Lieu” process, that a land use decision could 

cause the threshold level of service to be exceeded, the County will not approve the 

land use application unless:  

• Tthe developer agrees to takes appropriate measures to maintain operations at 

the threshold level of service; or, 

•  or unless Sussex County finds that there are sufficient reasons why the 

developer should not be responsible for all or part of the measures necessary to 

maintain the threshold level of service. Sussex County, in thisthe latter case, 

shall set forth in writing their reasons for approving the land use application. 

9. Coordination: 

a. The Sussex County Planning and Zoning Department is responsible for coordinating 

all required information with Sussex County Council and the Planning and Zoning 

Commission. 

b. No public hearing on the land use application shall occur until one of the following 

conditions are met:  

• The application will have a diminutive impact as described above; or, 

• The application will have a negligible impact as described above; or, 

• Sussex County receives the approved AWSF letter from DelDOT; or, 

• Sussex County receives the approved TOA from DelDOT; or, 

• Sussex County receives the approved TIS from DelDOT. 

• (a)Sussex County receives the approved TIS from DelDOT; (b) Sussex 

County receives the approved TOA from DelDOT; (c) DelDOT advises that 

a “Fee in Lieu” (described in Paragraph 8 above) is appropriate instead of 

a TIS; or (d) the application will have a diminutive impact as described 

above. 

e.c. Sussex County does not have the ability to determine what, if any, conditions of 

approval related to roadway improvements or traffic would be appropriate in a given 

land use application. Therefore, if, in DelDOT’s opinion, there are appropriate 

conditions of approval that should be imposed upon a land use decision, DelDOT shall 

offer those conditions as part of its TIS or as part of its Technical Advisory Committee 
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review for consideration by Sussex County. Any such proposed conditions shall be 

clearly summarized by DelDOT in its Preliminary Traffic Analysisprior to the 

Preliminary Site Plan hearing.. After considering all relevant information regarding the 

land use application, Sussex County shall consider the proposed conditions but shall 

not be obligated to include them as part of any approval. 

f.d. Phasing of land development with highway capacity and safety improvements to 

restore and maintain a level of service “D” may be required by DelDOT. To accomplish 

this, DelDOT should clearly state what phasing of roadway improvements is 

appropriate for the proposed subject land use application and clearly state that phasing 

requirement to Sussex County so that Sussex County can consider the phasing clearly 

incorporate it into its various approvals as appropriate prior to the Preliminary Site Plan 

hearing. Sussex County may then impose that phasing requirement as part of its 

approval of a land use application. DelDOT’s Pphasing of the project maycan include 

(but areis not limited to) a consideration of the following: 

• A delay of all or part of the development until specific roadwayhighway 

improvements are made by DelDOT or others;: 

• Whether the required roadwayhighway improvements are being funded or 

constructed at the developer’s own expense; 

• Whether the developer is participating in, and/or funding, transit or traffic 

mitigation strategies. 

The phasing requirements shall be included as a Plan Sheet at the time of Final Site 

Plan approval. However, whenever possible, DelDOT shall endeavor to state whether a 

phasing recommendation is likely (with specific details to follow) as part of the TIS 

process prior to the Preliminary Site Plan or other public hearing process so that Sussex 

County, the developer and the public can have an expectation that phasing may be 

considered as part of the project development. Phasing tied to other types of site plan 

approval is addressed in a following Section of this MOU regarding Site Plan 

Coordination. 

g. Where measures to maintain operations are agreed upon by a developer, both DelDOT 

and Sussex County shall assure that these measures are carried out. 

h.e. When Sussex County believes that expert testimony regarding transportation issues is 
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required to make a land use decision (such as a rezoning, major subdivision, conditional 

use or Residential Planned Community), DelDOT will provide a suitable representative 

to attend meetings of the Planning and Zoning Commission and/or County Council. 

The representative should be someone with specific technical knowledge of the project 

in particular and alsoand ongoing projects in the area of Sussex County where the 

project is to occur. 

i.f. In addition to the project-specific information referenced in the preceding paragraph, 

DelDOT shall provide regular updates to Sussex County about the status of ongoing 

and future roadway and transportation projects in the County, so that County Council 

and the Planning & Zoning Commission have an up-to-date understanding of their 

status. This shall include both developer-funded and DelDOT-initiated and -funded 

projects. During these updates, Sussex County will also have an opportunity to discuss 

other transportation improvements that may be needed in the future. 

j.g. Whenever possible during the implementation of the foregoing items, Sussex County 

and DelDOT should encourage master planning for large scale developments on large 

parcels or groups of parcels in the Town Center, Coastal Area, Developing Area and 

commercial areas as set forth in the Comprehensive Land Use Plan to provide greater 

flexibility in design and/or the installation of additional roadways. and 

interconnectivity. 

k.h. Sussex County shall be entitled to participate in any negotiations between a developer 

and DelDOT as to roadway improvements. Sussex County may provide input into those 

negotiations, but DelDOT shall be entitled to make the final determination as to all 

required roadway improvements and negotiated agreements with a developer. Any 

agreement reached between a developer and DelDOT as to roadway improvements, 

phasing of a development, and funding of roadway improvements , etc. shall be 

immediatelytimely forwarded to Sussex County for its records with regard to the 

development. Any subsequent changes or amendments to a DelDOT and /developer 

agreement shall likewise be timelyimmediately forwarded to Sussex County. Provided, 

however, that DelDOT acknowledgesrecognizes that if a specific requirement (such as 

phasing) is incorporated into a land use decision (such as a major subdivision, 

conditional use or Residential Planned Community), this may not be enforceable by 
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Sussex County without an amendment to the subdivision approval or the ordinance that 

approved a Residential Planned Community, Conditional Use or certain other 

rezoningsrezoning’s where conditions can be imposed. 

 

REZONINGS (WITHOUT SITE PLANS OR CONDITIONS OF APPROVAL) 

1. Sussex County and DelDOT acknowledge that on a rezoning to a new zoning district where a 

specific site plan is not under consideration, and where the County cannot impose conditions 

as part of the rezoning approval, a TIS may not be possible (with the exception of rezoning’s 

to Residential Planned Communities and C-4, where specific site plans are considered and 

conditions can be imposed). This is because the various zoning districts have several permitted 

uses that are allowed once a rezoning occurs; as a result DelDOT cannot determine, at the time 

of rezoning, what the actual use will be nor what the traffic and possible roadway 

improvements will be as a result of it. This requires greater coordination on the part of both 

Sussex County and DelDOT. 

2. Whenever possible, DelDOT shall endeavor to provide as much information about the general 

impacts of the rezoning upon area traffic and roadways as required in the preceding section prior 

to the public hearing before Sussex County Council and the Planning & Zoning Commission. 

3. Whenever DelDOT is approached by a developer with a specific project in mind, DelDOT and 

that developer may enter into an agreement to obtain a TIS for the project as part of the 

rezoning process so that the information required as part of the TIS may be included in the 

record of the public hearings of the rezoning application. Because other possible uses of the 

property may be permitted under the proposed new zoning, Sussex County is not bound by this 

information in making its decision on the rezoning. However, if the use that the TIS is based 

upon changes after the rezoning occurs, another TIS shall be required and Sussex County shall 

not approve any Preliminary or Final Site Plan for the property until the new TIS is completed 

with all necessary traffic and roadway improvements determined by DelDOT. Alternatively, if 

no TIS is performed on a specific project, DelDOT or Sussex County shall have the ability to 

request a TIS based upon the most impactful permitted use available under the new zoning 

classification that is sought. 
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SITE PLAN COORDINATION 
 

1. Section 115-220D of the Sussex County Zoning Code allows Sussex County to approve certain 

site plans “subject to conditions”. In any site plan reviewed pursuant to Section 115-220 of the 

Sussex Zoning Code, Sussex County, with the assistance of DelDOT, may impose conditions 

regarding phasing and the timing of building permits in conjunction with completion of 

necessary roadway improvements. 

2. In all site plan reviews, DelDOT will review the site plans in accordance with its rules and 

regulations for access and roadway improvements. Sussex County will withhold any site plan 

approval until DelDOT has provided a Letter of No Contention (LONC) or a Letter of No 

Objection to Recordation (LONOR).approved all necessary roadway improvements and 

entrance design requirements. Provided, however, that this requirement may be waived by 

Sussex County for minor amendments to existing site plans that changes the trip generation by 

less than 50 trips per day. 

3. Sussex County shall withhold the issuance of any building permit until DelDOT has issued the 

entrance construction permit associated with the project. 

4. DelDOT will withhold an entrance construction permit until the developer has agreed to 

construct the access point(s) to Department standards and to provide off-site improvements as 

may be required to maintain acceptable traffic operation on roadwayshighways. 

5. Sussex County will withhold issuance of the Certificate of Compliance until DelDOT has 

accepted the entrance construction as substantially completed.and issued the notice to the 

owner that the entrance construction permit has been satisfied. 

 

TRANSPORTATION IMPROVEMENT DISTRICTS 

1.  In the event that a land use application falls within a Transportation Improvement District 

(“TID”), the requirements of the TID, as set forth in the TID Agreement, shall supersede the 

requirements set forth in this MOU. 

 
IT IS FURTHER RESOLVED that the Secretary of the Delaware Department of 

Transportation and The County Administrator will affirm this agreement by affixing their 

signature to the Resolution. 
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Adopted by the County Council of Sussex County on  , 2019. 
 
           

President of the County Council of Sussex County 
 
 

The following signatures concurring herein: 
 
For Sussex County:    

Todd Lawson, Sussex County Administrator 
 
       

Robert Wheatley, Chairman, Sussex County 
Planning & Zoning Commission 

 
    

Janelle Cornwell, Director of Planning & Zoning 
 
For the Department of 
Transportation:    

Jennifer Cohan, Secretary 
 



 

PLANNING & ZONING COMMISSION                                                              Sussex County 
      ROBERT C. WHEATLEY, CHAIRMAN  DELAWARE 
 KIM HOEY STEVENSON, VICE-CHAIRMAN                                                                               sussexcountyde.gov  

         R. KELLER HOPKINS  302-855-7878 T 
          J. BRUCE MEARS                                                                                                            302-854-5079 F 
        HOLLY J. WINGATE             JANELLE CORNWELL, AICP 
     DIRECTOR 
 

 

 
 

PLANNING AND ZONING AND COUNTY COUNCIL INFORMATION SHEET 
Planning Commission Public Hearing Date December 12, 2019 

 
Application: CU 2199 OA-Rehoboth, LLC   
 
Applicant:  OA-Rehoboth, LLC 
   18949 Coastal Hwy., Unit 301 
   Rehoboth Beach, DE 19971 
 
Owner:  Herola Family, LLC 
   4660 19th St. 
   San Francisco, CA 94114 
 
Site Location:  South of John J. Williams Hwy., approximately 0.29 mile east of 

Warrington Rd. 
 
Current Zoning: CR-1 (General Commercial District) 
 
Proposed Use:  Multi-Family (224 Units) 
  
Comprehensive Land  
Use Plan Reference:   Coastal Area 
 
Councilmatic 
District:  Mr. Hudson 
 
School District: Cape Henlopen School District 
 
Fire District:  Rehoboth Beach Fire District 
 
Sewer:   Sussex County 
 
Water:    Tidewater 
 
Site Area:   18.793 ac. +/- 
 
Tax Map ID.:   334-12.00-127.01 & 127.10 
 



Sussex County Government, Sources: Esri, HERE, DeLorme, USGS, Intermap, INCREMENT P,
NRCan, Esri Japan, METI, Esri China (Hong Kong), Esri Korea, Esri (Thailand), MapmyIndia, NGCC, ©
OpenStreetMap contributors, and the GIS User Community,  Source: Esri, DigitalGlobe, GeoEye,
Earthstar Geographics, CNES/Airbus DS, USDA, USGS, AeroGRID, IGN, and the GIS User Community
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Memorandum 
To: Sussex County Planning Commission Members  
From: Jamie Whitehouse, Planning & Zoning Manager  
CC: Vince Robertson, Assistant County Attorney and Applicant  
Date: December 5, 2019 
RE: Staff Analysis for CU 2199 OA Rehoboth, LLC 
 

This memo is to provide background and analysis for the Planning Commission to consider as part 
of application CU 2199 OA Rehoboth, LLC to be reviewed during the December 12, 2019 Planning 
Commission Meeting. This analysis should be included in the record of this application and is 
subject to comments and information that may be presented during the public hearing.  
 
The request is for a Conditional Use for parcels 334-12.00-127.01 & 127.10 to allow for Multi-
Family (224 Units). The size of the property to be used as the Conditional Use is 18.7 Acres +/-.  
 
The application site forms part of a lands associated with application CZ 1732, which was approved 
for a Change of Zone from AR-1 (Agricultural Residential Zoning District) to CR-1 (Commercial 
Residential Zoning District) on September 24, 2013.   
 
The 2018 Sussex County Comprehensive Plan Update (Comprehensive Plan) provides a 
framework of how land is to be developed. As part of the Comprehensive Plan a Future Land Use 
Map is included to help determine how land should be zoned to ensure responsible development. 
The Future Land Use map indicates that the property has the land use designation of “Coastal 
Area”.  The Coastal Areas land use designation recognizes that “a range of housing types should be 
permitted in Coastal Areas, including single family homes, townhouses, and multi-family units.  
 
The adjoining lands to the north, north-east and south-west are all designated on the Future Land 
use Map as Commercial Areas.  Many of these parcels contain commercial uses.   
 
The application property, and the four parcels to the north west along John J. Williams Highway 
are all zoned CR-1 (Commercial Residential Zoning District). The properties to the north and 
north-east are zoned C-1 (General Commercial Zoning District).  The parcels to the south, which 
include the Beebe Medical Center, are zoned AR-1 (Agricultural Residential District).  
 
There are other Conditional Use approvals within a 1-mile radius of the application site.  Since 
2011, there has been one Conditional Use approval (CU 2072) for multi-family dwelling structures 
(20 units) on a 5.1 acre parcel of land (Tax Parcel 334-13.00-27.00) that was approved on May 23, 
2017, subject to conditions of approval.  
 
Based on the analysis of the land use, surrounding zoning and uses, the Conditional Use to allow 
for multi-family dwellings, subject to consideration of the scale and impact of the use, could be 
considered as being consistent with the land use, area zoning and adjoining uses.    



File #: ___________ 

Planning & Zoning Commission Application 
Sussex County, Delaware 

Sussex County Planning & Zoning Department 
2 The Circle (P.O. Box 417) Georgetown, DE 19947 

302‐855‐7878 ph. 302‐854‐5079 fax 

Type of Application: (please check applicable) 
Conditional Use 
Zoning Map Amendment  

Site Address of Conditional Use/Zoning Map Amendment 

Type of Conditional Use Requested:  

Tax Map #:  Size of Parcel(s): 

Current Zoning:   Proposed Zoning:   Size of Building:  

Land Use Classification:  

Water Provider:  Sewer Provider:  

Applicant Information 

Applicant Name:  
Applicant Address:  
City:  State:   ZipCode:  
Phone #:  E‐mail: 

Owner Information 

Owner Name: 
Owner Address:  
City:  State:    Zip Code:  
Phone #:  E‐mail: 

Agent/Attorney/Engineer Information  

Agent/Attorney/Engineer Name:  
Agent/Attorney/Engineer Address:  
City:   State:    Zip Code:  
Phone #:  E‐mail: 



     

Sussex County P & Z Commission application 
P a g e  | 2    last updated 3‐17‐16 

Check List for Sussex County Planning & Zoning Applications 
The following shall be submitted with the application 

 
Completed Application 

 
Provide eight (8) copies of the Site Plan or Survey of the property  

o Survey shall show the location of existing or proposed building(s), building setbacks, 
parking area, proposed entrance location, etc.  

o Provide a PDF of Plans (may be e‐mailed to a staff member) 
o Deed or Legal description 

 
Provide Fee $500.00 

 
Optional ‐ Additional information for the Commission/Council to consider (ex. 
architectural elevations, photos, exhibit books, etc.) If provided submit 8 copies and they 
shall be submitted a minimum of ten (10) days prior to the Planning Commission meeting. 
 
Please be aware that Public Notice will be sent to property owners within 200 feet of the 
subject site and County staff will come out to the subject site, take photos and place a sign 
on the site stating the date and time of the Public Hearings for the application.   
 
DelDOT Service Level Evaluation Request Response 
 
PLUS Response Letter (if required) 

 

The undersigned hereby certifies that the forms, exhibits, and statements contained in any papers or 
plans submitted as a part of this application are true and correct.   
 
I also certify that I or an agent on by behalf shall attend all public hearing before the Planning and 
Zoning Commission and the Sussex County Council and any other hearing necessary for this application 
and that I will answer any questions to the best of my ability to respond to the present and future 
needs, the health, safety, morals, convenience, order, prosperity, and general welfare of the inhabitants 
of Sussex County, Delaware. 
 

Signature of Applicant/Agent/Attorney 
 

_____________________________________  Date:  
 
Signature of Owner 
 

_____________________________________  Date:  
 
For office use only: 
Date Submitted: ___________________    Fee: $500.00   Check #: _____________________  
Staff accepting application: _______________  Application & Case #:_________________________________ 
Location of property: ____________________________________________________________________________ 
_____________________________________________________________________________________________ 
Subdivision: __________________________________________    
Date of PC Hearing: ______________________  Recommendation of PC Commission: __________________ 
Date of CC Hearing: ______________________  Decision of CC: ____________________________________ 
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EXECUTIVE SUMMARY 
 

A. Land Use & Zoning 
 

1. The Herola Property, Multi-Family Community. 
 

2. The property is located adjacent to Rehoboth Mall between Route 24 and Old 
Landing Road. 
 

3. The Owner of the property is Herola Family, LLC. 
 

4. The property is currently zoned CR-1. (Commercial Residential)  
 

5. The proposed application is a request for a Conditional Use in the existing CR-1 
(Commercial Residential) district.  

 
6. The property is located in the Level 2 Area of the 2015 State Strategies Map. 

 
7. The property is located within the Coastal Area within the 2018 Comp Plan  

(Environmentally Sensitive Developing District Overlay Zone, Old Comp Plan). 
 

B. Land Utilization 
 

1. The total acreage of the property is 18.79 acres of land. 
 

2. The proposed community is designed to for 224 apartments complex, with 4.75 
acres of open space. 

 
3. The applicant requests a conditional use on 18.79 acres of the property.  

 
4. The maximum number of units proposed is 224 Apartment Units with site density 

of 11.92 units/acre. (18.79-acre site). 
  

5. The proposed community is located adjacent to Rehoboth Mall and will have 
access off the service road with 2 access point on Route 24 until connection road 
is constructed between Route 24 and Old Landing Road.    

 
6. The proposed community does not have any wetland on site.  

 
7. The proposed community consists of active and passive open space. 



a. The active open space area consists of a clubhouse, pool, dog park and tot 
lot.  

 
b.The passive open space area consists of stormwater management and 

landscaping areas. 
 

8. The project was presented to P.L.U.S. on June 26, 2019 and comments were 
received from the Office of State Planning on July 23, 2019. 

 
C. Environmental 

 
1. The property does not contain wetlands. 

 
2. The property is not located within a Wellhead Protection Area.   

 
D. Traffic 

 
1. In lieu of a Traffic Impact Study (TIS), the development will pay an Area-Wide 

Study Fee. 
 

2. The developer has had several meetings with DelDOT on the design and 
coordination of the connection road from Route 24 to Old Landing Road.  The 
developer will be participating and cooperating with DelDOT on the cost and 
location of the connection road.    

 
E. Civil Engineering 

 
1. The internal roads will be privately maintained and will meet Sussex County 

Design Standards. 
 

2. Drinking and fire protection water will be provided by Tidewater Utilities, Inc. 
 

3. A 3rd of the project is located within the West Rehoboth South Planning area 
Sanitary Sewer District. The other 2/3 will need to be annexed into the District.  
Based on the Utility Planning Department, capacity is available and a ‘Use of 
Existing Infrastructure Agreement’ will be required.   
 

4. The stormwater management system will meet all State, County and Conservation 
District requirements through combination of Best Management Practices (BMP) 
and Best Available Technologies (BAT). The project may consist of some 
infiltration practices as well as traditional wet detention ponds. 



 
5. The project is within the Cape Henlopen School District 

 
6. Fire protection will be provided by Rehoboth Volunteer Fire Company. 

 
7. Electricity will be provided by Delaware Electric Co-operative. 

 
F. County Code Compliance 

 
1. Preliminary Land Use Service Response Letter 

 
2. Sussex County Code, Chapter 99-9C Response Letter 

 
3. Environmental Assessment and Public Facility Evaluation Report 

 
 

 
 
 





 
   

Herola Property Conditional Use 
Data Sheet 

 
Owner:   Herola Family, LLC. 
Developer:   OA Rehoboth, LLC. 
Engineer:   Davis, Bowen & Friedel, Inc.   
 
Project Description 
Physical Location: Located between Route 24 & Old Landing Road, directly behind 

the Rehoboth Walmart 
Tax Parcel #:  3-34-12.00-127.01 & 3-34-12.00-127.10 
Acreage:  18.793 +\- Acres 
Current Zoning:  CR-1 (Commercial Residential District) 
Proposed Zoning:  CR-1 (Commercial Residential District) 
Current Land Use:  Agriculture 
Proposed Land Use:  Multi-Family Community with Clubhouse 
 
Proposed Units:      224 Multi-Family Units 
Density      11.92 Units Per Acre 
Impervious Coverage      67% (11.51 Acres) 
    
CR-1 Zoning Requirements        
Front Yard Setback:       30 FT    
Side Yard Setback:       10 FT    
Rear Yard Setback:       10 FT 
Minimum Lot Area:       10,000 SQFT. 
Minimum Lot Width:       75 FT 
Minimum Lot Depth:      100 FT 
Maximum Building Height:      42 FT  
 
Utility Provider     
Water        Tidewater Utilities, Inc. 
Sewer      Sussex County (W. Rehoboth Planning Area) 
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 601 E. MAIN STREET, SUITE 100, SALISBURY, MD 21804-5021 • 410.543.9091  
 1 PARK AVENUE, MILFORD, DE 19963 • 302.424.1441  

 106 NORTH WASHINGTON ST, SUITE 103, EASTON, MD 21601• 410.770.4744  
www.dbfinc.com 

 

Michael R. Wigley, AIA, LEED AP 
W. Zachary Crouch, P.E. 
Michael E. Wheedleton, AIA 
Jason P. Loar, P.E.  
Ring W. Lardner, P.E. 
Jamie L. Sechler, P.E.  

 
LEGAL DESCRIPTION 

TAX PARCEL 3-34-12.00-127.01 & 127.10 
HEROLA FAMILY, L.L.C. 

 
  
 

November 19, 2019 
 

ALL that piece or parcel of land, hereinafter described, situate, lying and being on the 
southeasterly side of Route 24 and being located in Lewes and Rehoboth Hundred, Sussex 
County, Delaware; said piece or parcel of land being more particularly described as follows: 
 
BEGINNING at a point formed by the intersection of the easterly right of way line of a 30’ 
Wide Strip of Right-of-Way  and the northerly right of way line of the 50’ Right of Way to be 
maintained by the owners of Lots 1,2,3,4 and Residue Lands, said point also being the 
northwesterly most corner of the herein described parcel as shown on a plat entitled “Minor 
Subdivision Record Plat Lands of Herola Family LLC” dated July 8, 2008, thence, 
 
1)  running by and with said northerly right of way line of the said 50’ Right-of-Way, the 
following twelve courses and distances, by and with the arc of a curve, deflecting to the left, 
having an arc length of 67.48 feet, a radius of 40.00 feet and a chord bearing and distance of 
North 78 degrees 27 minutes 05 seconds East 59.76 feet to a point, thence, 
  
2) North 30 degrees 06 minutes 47 seconds East 12.19 feet to a point, thence, 
 
3)  by and with the arc of a curve, deflecting to the left, having an arc length of 19.39 feet, a 
radius of 639.00 feet and a chord bearing and distance of North 30 degrees 58 minutes 57 
seconds East 19.39 feet to a point, thence, 
 
4)  by and with the arc of a curve, deflecting to the right, having an arc length of 35.27 feet, a 
radius of 61.00 feet and a chord bearing and distance of North 48 degrees 24 minutes 53 seconds 
East 34.78 feet to a point, thence, 
 
5)  by and with the arc of a curve, deflecting to the left, having an arc length of 19.34 feet, a 
radius of 39.00 feet and a chord bearing and distance of North 50 degrees 46 minutes 30 seconds 
East 19.14 feet to a point, thence, 
  
6)  by and with the arc of a curve, deflecting to the right, having an arc length of 60.73 feet, a 
radius of 625.00 feet and a chord bearing and distance of North 39 degrees 21 minutes 24 
seconds East 60.71 feet to a point, thence, 
  
7)  North 42 degrees 08 minutes 26 seconds East 108.26 feet to a point, thence, 



8)  by and with the arc of a curve, deflecting to the right, having an arc length of 153.49 feet, a 
radius of 325.00 feet and a chord bearing and distance of North 55 degrees 40 minutes 13 
seconds East 152.07 feet to a point, thence, 
 
9)  North 69 degrees 11 minutes 59 seconds East 146.22 feet to a point, thence,  
 
10) by and with the arc of a curve, deflecting to the left, having an arc length of 136.92 feet, a 
radius of 275.00 feet and a chord bearing and distance of North 54 degrees 56 minutes 11 
seconds East 135.51 feet to a point, thence, 
  
11)  North 40 degrees 40 minutes 23 seconds East 344.18 feet to a point, thence, 
  
12) by and with the arc of a curve, deflecting to the left, having an arc length of 75.18 feet, a 
radius of 50.00 feet and a chord bearing and distance of North 02 degrees 23 minutes 45 seconds 
East 68.29 feet to a point on the westerly property line of the lands of, now or formerly, Hood 
Family, L.L.C., as recorded in the aforesaid Office of the Recorder of Deeds in Deed Book 2631, 
Page 187, thence, 
  
13)  leaving said right of way and running by and with the said westerly line of the lands of, now 
or formerly, Hood Family, L.L.C., the following seven courses and distances, South 45 degrees 
27 minutes 14 seconds East 610.08 feet to a point, thence, 
  
14)  South 44 degrees 31 minutes 26 seconds West 25.00 feet to a point, thence, 
 
15)  South 45 degrees 28 minutes 34 seconds East 85.00 feet to a point, thence, 
  
16)  North 44 degrees 31 minutes 26 seconds East 25.00 feet to a point, thence, 
 
17)  South 45 degrees 28 minutes 34 seconds East 162.54 feet to a point, thence, 
  
18)  South 44 degrees 31 minutes 26 seconds West 39.00 feet to a point, thence, 
 
19)  South 45 degrees 28 minutes 34 seconds East 238.00 feet to a point on the westerly line of 
the lands of, now or formerly, J.G. Townsend, Jr. & Co., as recorded in the aforesaid Office of 
the Recorder of Deeds in Deed Book 2401, Page 244, thence, 
  
20)  leaving said Hood Family, L.L.C. lands and running by and with said J.G. Townsend, Jr. & 
Co. lands, South 52 degrees 53 minutes 08 seconds West 17.29 feet to a point, thence, 
 
21)  continuing by and with said J.G. Townsend, Jr. & Co. lands and also running by and with 
the lands of, now or formerly, Old Landing Road, Inc., as recorded in the aforesaid Office of the 
Recorder of Deeds in Deed Book 2771, Page 203, South 40 degrees 59 minutes 14 seconds West 
324.85 feet to a point on the northeasterly line of the lands of, now or formerly, Beebe Medical 
Center, Inc., as recorded in the aforesaid Office of the Recorder of Deeds in Deed Book 2477, 
Page 292 and said point also being the centerline of a Future Connector Road (60’ wide), thence, 



 
22)  leaving said Old Landing Road, Inc. lands and running by and with said Beebe Medical 
Center, Inc. and said centerline of Future Connector Road, the following two courses, thence, 
 
23)  by and with the arc of a curve, deflecting to the left, having an arc length of 165.01 feet, a 
radius of 750.00 feet and a chord bearing and distance of North 76 degrees 57 minutes 01 
seconds West 164.68 feet to a point, thence, 
  
24)  North 83 degrees 15 minutes 12 seconds West 619.40 feet to a point, thence, 
  
25) leaving said centerline and lands of, now or formerly, Beebe Medical Center, Inc, North 06 
degrees 44 minutes 48 seconds West 30.00 feet to a point on the aforementioned easterly right of 
way line of a 30’ Wide Strip of Right-of-Way the following three courses and distances, thence 
  
26) North 83 degrees 15 minutes 12 seconds West 230.60 feet to a point, thence, 
 
27)  by and with the arc of a curve, deflecting to the right, having an arc length of 378.03 feet, a 
radius of 720.00 feet and a chord bearing and distance of North 68 degrees 12 minutes 43 
seconds West 373.71 feet to a point and the place of beginning. 
  
CONTAINING 18.793 acres of land, more or less. 
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November 20, 2019 
Ms. Janelle Cornwell, Director 
Sussex County Planning & Zoning 
P.O. Box 417 
Georgetown, DE  19947 
 
Dear Ms. Cornwell:  
 

This letter is to revise and replace my previous letter of September 10, 2019, 
regarding a Service Level Evaluation Request for the OA-Rehoboth, LLC conditional use 
application. On October 28, 2019, the applicant submitted a revised application modifying 
the proposed land use from 216 units of three-story multi-family housing and a 175-unit 
continuing care retirement community, to 224 units of four-story multi-family housing and 
a 175-unit continuing care retirement community. We are writing to address that request. A 
copy of our September 10, 2019 letter is enclosed.  

 
The Department has completed its review of a Service Level Evaluation Request 

for the above-mentioned application, which we received on October 28, 2019.  This 
application is for a 17.37-acre parcel (Tax Parcel: 334-12.00-127.01).  The subject land is 
located on the southeast side of Delaware Route 24, approximately 1,600 feet northeast of 
the intersection of Delaware Route 24 and Warrington Road / Plantation Road (Sussex 
Road 275). The subject land is currently zoned as CR-1 (Commercial Residential) and the 
applicant is seeking a conditional use approval to develop 224 units of four-story multi-
family housing and a 175-unit continuing care retirement community.  

 
Per the 2018 Delaware Vehicle Volume Summary, the annual average and summer 

average daily traffic volumes along the segment of Delaware Route 24 where the subject 
land is located, which is from Warrington Road to Delaware Route 1, are  19,505 and 
25,103 vehicles per day, respectively.   

 
Based on our review, we estimate that the proposed land use will generate more 

than 50 vehicle trips per a weekly peak hour or 500 vehicle trips per day, and would be 
considered to have a Minor impact to the local area roadways.  In this instance, the 
Department considers a Minor impact to be when a proposed land use would generate more 
than either 50 vehicle trips per a weekly peak hour and / or 500 vehicle trips per day but 
fewer than 200 vehicle trips per a weekly peak hour and 2,000 vehicle trips per day.  
Because of this impact, we recommend that the applicant be required to perform a Traffic 
Impact Study (TIS) for the subject application. However, our Development Coordination 



Ms. Janelle M. Cornwell 
Page 2 of 2 
November 20, 2019 
 
Manual provides that where a TIS is required only because the volume warrants are met, 
and the projected trip generation will be fewer than 200 vehicle trips per a weekly peak 
hour and fewer than 2,000 vehicle trips per day, DelDOT may permit the developer to pay 
an Area-Wide Study Fee of $10 per daily trip in lieu of doing a TIS. For this application, if 
the County were agreeable, we would permit the developer to pay an Area-wide Study Fee.  

  
According to the Institute of Transportation Engineers (ITE) Trip Generation 

Manual, a development of 224 units of four-story multi-family housing and  a 175-unit 
continuing care retirement community would generate 1,657 vehicle trips per day, 101 
vehicle trips during the morning peak hour, and 131 vehicle trips during the evening peak 
hour. As stated above, because this development would generate fewer than 2,000 vehicle 
trips per day and fewer than 200 vehicle trips during a weekly peak hour, the applicant has 
the option to pay the Area-Wide Study Fee in lieu of doing a TIS. The Area-Wide Study 
Fee for the proposed development would be $16,570.00. Payment of the Area-Wide Study 
Fee does not preclude a developer from having to make or participate in off-site 
improvements, including a Traffic Operational Analysis (TOA), if one is found to be 
necessary during the site plan review process.  

 
If the County approves this application, the applicant should be reminded that 

DelDOT requires compliance with State regulations regarding plan approvals and entrance 
permits, whether or not a TIS is required. 

 
Please contact Mr. Claudy Joinville, at (302) 760-2124, if you have questions 

concerning this correspondence.  
 

Sincerely, 

 
T. William Brockenbrough, Jr. 
County Coordinator 
Development Coordination 

TWB:cjm 
Enclosure 
cc:  Constance C. Holland, Coordinator, Cabinet Committee on State Planning Issues 
 OA-Rehoboth, LLC, Applicant 
 J. Marc Coté, Assistant Director, Development Coordination 
 Gemez Norwood, South District Public Works Manager, Maintenance & Operations 
 Susanne Laws, Sussex County Subdivision Coordinator, Development Coordination 

Derek Sapp, Subdivision Manager, Development Coordination 
Kevin Hickman, Subdivision Manager, Development Coordination 
Brian Yates, Subdivision Manager, Development Coordination 
John Andrescavage, Subdivision Manager, Development Coordination 
Troy Brestel, Project Engineer, Development Coordination 
Claudy Joinville, Project Engineer, Development Coordination 



  

                                                                                                                                      

  
 
 
 
 
 
 
 

September 10, 2019 
 
Ms. Janelle Cornwell, Director 
Sussex County Planning & Zoning 
P.O. Box 417 
Georgetown, DE  19947 
 
Dear Ms. Cornwell:  
 

The Department has completed its review of a Service Level Evaluation Request for 
the OA-Rehoboth, LLC conditional use application, which we received on August 12, 2019.  
This application is for a 17.37-acre parcel (Tax Parcel: 334-12.00-127.01).  The subject land is 
located on the southeast side of Delaware Route 24, approximately 1,600 feet northeast of the 
intersection of Delaware Route 24 and Warrington Road / Plantation Road (Sussex Road 275). 
The subject land is currently zoned as CR-1 (Commercial Residential) and the applicant is 
seeking a conditional use approval to develop 216 units of three-story multi-family housing 
and a 175-unit continuing care retirement community.    

 
Per the 2018 Delaware Vehicle Volume Summary, the annual average and summer 

average daily traffic volumes along the segment of Delaware Route 24 where the subject land 
is located, which is from Warrington Road to Delaware Route 1, are 19,505 and 25,103 
vehicles per day, respectively.   

 
Based on our review, we estimate that the proposed land use will generate more than 

50 vehicle trips per a weekly peak hour or 500 vehicle trips per day, and would be considered 
to have a Minor impact to the local area roadways.  In this instance, the Department considers 
a Minor impact to be when a proposed land use would generate more than either 50 vehicle 
trips per a weekly peak hour and / or 500 vehicle trips per day but fewer than 200 vehicle trips 
per a weekly peak hour and 2,000 vehicle trips per day.  Because of this impact, we 
recommend that the applicant be required to perform a Traffic Impact Study (TIS) for the 
subject application. However, our Development Coordination Manual provides that where a 
TIS is required only because the volume warrants are met, and the projected trip generation 
will be fewer than 200 vehicle trips per a weekly peak hour and fewer than 2,000 vehicle trips 
per day, DelDOT may permit the developer to pay an Area-Wide Study Fee of $10 per daily 
trip in lieu of doing a TIS. For this application, if the County were agreeable, we would permit 
the developer to pay an Area-wide Study Fee.  

  
 
 
 



Ms. Janelle M. Cornwell 
Page 2 of 2 
September 10, 2019 
 

According to the Institute of Transportation Engineers (ITE) Trip Generation Manual, 
a development of 216 units of three-story multi-family housing and  a 175-unit continuing care 
retirement community would generate 1,613 vehicle trips per day, 99 vehicle trips during the 
morning peak hour, and 128 vehicle trips during the evening peak hour. As stated above, 
because this development would generate fewer than 2,000 vehicle trips per day and fewer 
than 200 vehicle trips during a weekly peak hour, the applicant has the option to pay the Area-
Wide Study Fee in lieu of doing a TIS. The Area-Wide Study Fee for the proposed 
development would be $16,130.00. Payment of the Area-Wide Study Fee does not preclude a 
developer from having to make or participate in off-site improvements, including a Traffic 
Operational Analysis (TOA), if one is found to be necessary during the site plan review 
process.  

 
If the County approves this application, the applicant should be reminded that DelDOT 

requires compliance with State regulations regarding plan approvals and entrance permits, 
whether or not a TIS is required. 

 
Please contact Mr. Claudy Joinville, at (302) 760-2124, if you have questions 

concerning this correspondence.  
 

Sincerely, 

 
T. William Brockenbrough, Jr. 
County Coordinator 
Development Coordination 
 

TWB:cjm 
cc:  Constance C. Holland, Coordinator, Cabinet Committee on State Planning Issues 
 OA-Rehoboth, LLC, Applicant 
 J. Marc Coté, Assistant Director, Development Coordination 
 Gemez Norwood, South District Public Works Manager, Maintenance and Operations 
 Susanne Laws, Sussex County Subdivision Coordinator, Development Coordination 

Derek Sapp, Subdivision Manager, Development Coordination 
Kevin Hickman, Subdivision Manager, Development Coordination 
Brian Yates, Subdivision Manager, Development Coordination 
John Andrescavage, Subdivision Manager, Development Coordination 
Troy Brestel, Project Engineer, Development Coordination 
Claudy Joinville, Project Engineer, Development Coordination 
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PLANNING AND ZONING AND COUNTY COUNCIL INFORMATION SHEET 
Planning Commission Public Hearing Date December 12, 2019 

 
Application: CZ 1900 Michael P. Justice   
 
Applicant/Owner: Michael P. Justice, Trustee 
   29687 Sawmill Dr. 
   Dagsboro, DE 19939 
 
Site Location:  West side of Parker House Rd., approximately 0.35 mile south of 

Beaver Dam Rd. 
 
Current Zoning: GR (General Residential District) 
 
Proposed Zoning: GR-RPC (General Residential District – Residential Planned 

Community) 
 
Comprehensive Land  
Use Plan Reference:   Coastal Area 
 
Councilmatic 
District:  Mr. Rieley 
 
School District: Indian River School District 
 
Fire District:  Millville Fire District 
 
Sewer:   Sussex County 
 
Water:    Tidewater 
 
Site Area:   16.1 ac. +/- 
 
Tax Map ID.:   134-16.00-51.00 
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Memorandum 
To: Sussex County Planning Commission Members  
From: Jamie Whitehouse, Planning & Zoning Manager    
CC: Vince Robertson, Assistant County Attorney and Applicant  
Date: December 5, 2019 
RE: Staff Analysis for CZ 1900 Michael P. Justice 

 
This memo is to provide background and analysis for the Planning Commission to consider as a 
part of application CZ 1900 Michael P. Justice to be reviewed during the December 12, 2019 
Planning Commission Meeting. This analysis should be included in the record of this application 
and is subject to comments and information that may be presented during the public hearing.  
 
The request is for a Change of Zone for parcel 134-16.00-51.00 to facilitate a change from the 
General Residential (GR) Zoning District to a General Residential (GR) Zoning District with a 
Residential Planned Community (RPC) Overlay and is located on the west side of Parker House 
Rd, approximately 0.35 mile south of Beaver Dam Rd.  The size of the property is 16.1 acres +/-.   
 
The 2018 Sussex County Comprehensive Plan Update (Comprehensive Plan) provides a 
framework of how land is to be developed.  As part of the Comprehensive Plan a Future Land Use 
Map is included to help determine how land should be zoned to ensure responsible development.  
The Future Land Use map in the plan indicates that the property has the land use designation of 
“Coastal Areas.” 
 
The surrounding land use to the north, west and east are also designated as “Coastal Areas.” Coastal 
Areas support a range of housing types including single-family homes, townhouses, and multi-
family units provided that any relevant special environmental concerns are addressed.  
 
The property is zoned GR (General Residential District.)  The properties directly to the north, west 
and south of the application site are all also zoned General Residential District (GR). To the 
immediate south of the application site there is a triangular shaped parcel of land that is zoned  
C-1 (General Commercial Zoning District).  
 
Since 2011, there has been 1 change of zone application within a 1-mile radius of the application 
site.   CZ 1758 for a change of zone from AR-1 to MR on a 7.2035 acre parcel (134-19.00-19.00) 
was approved by County Council at its meeting of December 2nd 2014.  
 
Based on the analysis of the land use, surrounding zoning and uses, a change of zone to allow for 
a GR-RPC in this location, subject to considerations of scale and impact, could be considered as 
being consistent with the surrounding land use, area zoning, and uses.   
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EXECUTIVE SUMMARY - CHANGE OF ZONE #1900 
EVERGREEN RESIDENTIAL PLANNED COMMUNITY 

 
Evergreen RPC-CZ#1900 (see Tab 2 for application) proposes 45 detached single-family 
dwellings on 16.10 acres on the west side of Sussex County Route 362 (Parker House 
Road). It is consistent with the character and trend of development in the area.  
Evergreen RPC will have 39% open space, including preservation of 1.45 acres of 
existing forest and planting of 0.62 acres of forest buffer, installation of sidewalk, a 
walking trail,  a shared use path (if required by DelDOT), picnic tables, park benches 
and a gazebo (See Sketch Plan – Tab 3). 
 
The 2018 update to Sussex County’s Comprehensive Plan was approved by the 
governor in March of 2019.  The update removed the Environmentally Sensitive 
Developing Overlay Zone designation and reclassified the subject property as 
“Coastal Area” (Tab 4).  The following characteristics are described in the plan for 
Coastal Areas:  

• Permitted Uses –A range of housing types should be permitted in Coastal Areas, 
including single-family homes, townhouses, and multi-family units.  

• Densities –Sussex County’s base density of 2 units per acre is appropriate 
throughout this classification; however, medium and higher density (4-12 units 
per acre) can be appropriate in certain locations. Medium and higher density 
could be supported in areas:  

o where there is central water and sewer;  

o near sufficient commercial uses and employment centers;                     

o where it is in keeping with the character of the area;   

o where it is along a main road or at/or near a major intersection;           

o where there is adequate Level of Service;  

CZ 1900 is in harmony with these requirements and the requirements of the GR zoning 
district of the property. 

The project is fully compliant with County Subdivision Ordinance 99-9(c) (Tab 5). 
The Delaware Department of Transportation has not required a Traffic Impact Study 
(Tab 6).  The applicant has addressed comments issued by the Preliminary Land Use 
Service (PLUS – Tab 7).  The project will be served by the Sussex County Sanitary 
Sewer and Tidewater Utilities central water (Tab 8).  The property is free of 
regulated floodplains (Tab 10), and the environmental conditions of the property have 
been field verified to ensure compliance with federal, state and local requirements 
(Tabs 11-13).  Draft Covenants and Restrictions (Tab 14) and proposed Conditions of 
Approval (Tab 15) have been included to ensure that adjoining property values are not 
adversely affected by the development of this project. 
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ZONING APPLICATION AND DEED 
  



File #: ___________

Planning & Zoning Commission Application
Sussex County, Delaware

Sussex County Planning & Zoning Department
2 The Circle (P.O. Box 417) Georgetown, DE 19947

302 855 7878 ph. 302 854 5079 fax

Type of Application: (please check applicable)
Conditional Use
Zoning Map Amendment

Site Address of Conditional Use/Zoning Map Amendment

Type of Conditional Use Requested:

Tax Map #: Size of Parcel(s):

Current Zoning: Proposed Zoning: Size of Building:

Land Use Classification:

Water Provider: Sewer Provider:

Applicant Information

Applicant Name:
Applicant Address:
City: State: Zip :
Phone #: E mail:

Owner Information

Owner Name:
Owner Address:
City: State: Zip :
Phone #: E mail:

Agent/Attorney/Engineer Information

Agent/Attorney/Engineer Name:
Agent/Attorney/Engineer Address:
City: State: Zip :
Phone #: E mail:

✔

West side of Parker House Road, 1/2 mile south of intersection with Beaver Dam Road

134-16.00-51.00 16.1 ac.

GR GR/RPC

Coastal Area

Tidewater Sussex County

Michael P. Justice, Trustee
29687 Sawmill Drive

Dagsboro DE 19939
(302) 745-8155 mike@paulspaving.com

same as applicant

Axiom Engineering, LLC - C/O Kenneth R. Christenbury, P.E.

18 Chestnut Street
Georgetown DE 19947

(302) 855-0810 ken@axeng.com











 
 

SITE DATA TABLE & RPC SKETCH PLAN 
  













 
 

COMPREHENSIVE PLAN FUTURE LAND USE 
MAP & COMPLIANCE STATEMENT 

  



 



  

   

Sussex County Comprehensive Plan    4-15 
  

• Infrastructure – Central water and sewer facilities are strongly encouraged. If central 
utilities are not possible, permitted densities should be limited to two units per acre 
provided a septic permit can be approved.  

 
4.  Coastal Area 

Sussex County has designated the areas around Rehoboth Bay, Indian River Bay, and Little 
Assawoman Bay (the inland bays) as Coastal Areas. Coastal Areas generally encompass areas 
on the south-eastern side of Sussex County within what was previously referred to as the 
Environmentally Sensitive Developing Areas of prior Comprehensive Plans. The updated name 
more accurately reflects the function of this land use classification. While the Coastal Area is a 
Growth Area, additional considerations should be taken into account in this Area that may not 
apply in other Growth Areas. 

The Coastal Area designation is intended to recognize two characteristics. First, this region is 
among the most desirable locations in Sussex County for new housing, as is reflected in new 
construction data and real estate prices. Second, this region contains ecologically important and 
sensitive characteristics as well as other coastal lands which help to absorb floodwaters and 
provide extensive habitat for native flora and fauna. This area also has significant impact upon 
water quality within the adjacent bays and inlets as well as upon natural the region’s various 
habitats. And, these factors are themselves part of the reason that this Area is so desirable- 
making the protection of them important to both the environment and the economy. 

The County has significant initiatives to extend public sewer service to replace inadequate on-site 
systems. This is described more in within Chapter 8, Utilities. Careful control of stormwater runoff 
is also an important concern in keeping sediment and other pollutants out of the Inland Bays.  

The challenge in this region is to safeguard genuine natural areas and mitigate roadway 
congestion without stifling the tourism and real estate markets which: a) provide many jobs; b) 
create business for local entrepreneurs; and c) help keep local tax rates low. 

The following guidelines should apply to future growth in Coastal Areas: 

• Permitted Uses – Coastal Areas are areas that can accommodate development provided 
special environmental concerns are addressed. A range of housing types should be 
permitted in Coastal Areas, including single-family homes, townhouses, and multi-family 
units. Retail and office uses are appropriate but larger shopping centers and office parks 
should be confined to selected locations with access along arterial roads. Appropriate 
mixed-use development should also be allowed. In doing so, careful mixtures of homes 
with light commercial, office and institutional uses can be appropriate to provide for 
convenient services and to allow people to work close to home. Major new industrial uses 
are not proposed in these areas.  
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• Densities –Sussex County’s base density of 2 units per acre is appropriate throughout this 
classification; however, medium and higher density (4-12 units per acre) can be 
appropriate in certain locations. Medium and higher density could be supported in areas: 
where there is central water and sewer; near sufficient commercial uses and employment 
centers; where it is in keeping with the character of the area; where it is along a main road 
or at/or near a major intersection; where there is adequate Level of Service; or where other 
considerations exist that are relevant to the requested project and density. A clustering 
option permitting smaller lots and additional flexibility in dimensional standards is 
encouraged on tracts of a certain minimum size, provided significant permanent common 
open space is preserved and the development is connected to central water and sewer 
service. The preservation of natural resources or open space is strongly encouraged in 
this land use classification. The County should revisit environmental protection in the 
Coastal Areas.  
 
Specific regulations governing cluster developments are designated by zoning district. 
There currently is an option where density can be increased with optional density bonuses 
for certain zoning districts. Those optional bonuses may involve payment of fees that fund 
permanent land preservation elsewhere in the County, or other options. RPC’s are 
encouraged to allow for a mix of housing types and to preserve open space and natural 
areas/resources. Cluster development that allows for smaller lots and flexibility in 
dimensional standards is encouraged if the developer uses a cluster option that results in 
permanent preservation of a substantial percentage of the tract and/or natural 
areas/resources. Master planning should be encouraged especially for large-scale 
developments on large parcels or groups of parcels, higher density and mixed-use 
developments to provide flexibility in site design.  
 
All applicants for developments of a minimum size (as specified in zoning) should continue 
to be required to provide information that analyzes the development’s potential 
environmental impacts, including effects on stormwater runoff, nitrogen and phosphorous 
loading, wetlands, woodlands, wastewater treatment, water systems, and other matters 
that affect the ecological sensitivity of the inland bays.  
 

• Infrastructure – Central water and sewer facilities are strongly encouraged. If central 
utilities are not possible, permitted densities should be limited to two units per acre 
provided a septic permit can be approved.  

5. Existing Development Area 

Existing Development Areas consists of primarily of existing residential development under the 
current General Residential and Medium Density Residential zoning districts, as well as some 
commercial uses. These areas are scattered throughout the County. These areas are surrounded 
by Low Density Areas, and this particular classification is simply being used to identify these 
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Compliance with 2019 Comprehensive Plan – Coastal Areas 

 

Sussex County’s 2019 Comprehensive Plan Update Future Land Use Map designates the 
project as a growth zone, specifically Coastal Area.  Quotes from the Comp Plan 
regarding Coastal Areas include the following considerations: 

 

 First, this region is among the most desirable locations in Sussex County for 
new housing, as is reflected in new construction data and real estate prices. CZ 
#1900 provides housing options in an area recognized by the County to be 
desirable for housing. 

 Second, this region contains ecologically important and sensitive characteristics 
as well as other coastal lands which help to absorb floodwaters and provide 
extensive habitat for native flora and fauna. This area also has significant 
impact upon water quality within the adjacent bays and inlets as well as upon 
natural the region’s various habitats.  39% (6.29 ac.) of the site will remain in 
open space, 30% (1.45 ac.) of the existing forest will be preserved and 0.62 
acres of forest buffer will be planted.  The site’s environmental conditions 
have been field verified to ensure compliance with federal, state and local 
requirements (see Tabs 11-13). 

 Careful control of stormwater runoff is also an important concern in keeping 
sediment and other pollutants out of the Inland Bays. The site design will 
incorporate Best Management Practices in accordance with Sussex Conservation 
District criteria. 

 Permitted Uses –A range of housing types should be permitted in Coastal Areas, 
including single-family homes, townhouses, and multi-family units. CZ #1900 
provides single family detached housing which is permitted in Coastal Areas. 

 Densities –Sussex County’s base density of 2 units per acre is appropriate 
throughout this classification; however, medium and higher density (4-12 units 
per acre) can be appropriate in certain locations. Medium and higher density 
could be supported in areas:  

o where there is central water and sewer; Sussex County central sewer is 
available, Tidewater Utilities is ready and willing to provide central 
water to the property 

o near sufficient commercial uses and employment centers;                    
C-1 General Commercial lands are adjacent on the southern border of 
the property.  



o where it is in keeping with the character of the area;  Kensington Park 
has a density of 3.02 du/ac., Plantation Park Subdivision has a density of 
2.97 du/ac., Ocean Air has a density of 2.74 du/ac., Silverwoods Phase 1 
has a density of 2.64 du/ac.  CZ #1900 proposes a density of 2.82 du/ac., 
which is in keeping with the character of the surrounding residential 
neighborhoods. 

o where it is along a main road or at/or near a major intersection;           
SCR 362 (Parker House Road) is classified by the Delaware Department of 
Transportation (DelDOT) as a Minor Collector. 

o where there is adequate Level of Service; DelDOT did not require a 
Traffic Impact Study in response to this application. 

 The preservation of natural resources or open space is strongly encouraged in 
this land use classification. 39% (6.29 ac.) of the site will remain in open space, 
30% (1.45 ac.) of the existing forest will be preserved. 

 Infrastructure – Central water and sewer facilities are strongly encouraged. If 
central utilities are not possible, permitted densities should be limited to two 
units per acre provided a septic permit can be approved. The property is 
served by Sussex County central sewer, and Tidewater Utilities has issued a 
Ready and Willing letter to provide central water to the property sufficient for 
potable water and fire protection flow requirements. 

 





 
 

CHAPTER 99-9C COMPLIANCE STATEMENT 
  



Compliance with Subdivision Ordinance § 99-9C 

 

In the design and layout of Evergreen RPC, the following items have been considered 
from Subdivision Ordinance § 99-9C: 

 

§ 99-C(1)  Integration of the proposed subdivision into existing terrain and surrounding 
landscape:  Evergreen RPC is located adjacent to existing single family home 
developments.  All of the adjacent properties are buffered by 20’ wide areas in 
common open space where existing woods are to remain, or forested buffers are to be 
planted where no existing forest stands.   

 

§ 99-C(2)  Minimal use of wetlands and floodplains: Wetlands are limited to the 
existing ditch located on the southwest side of the property, where no lots are 
proposed.  The site contains no regulatory floodplains. 

 

§ 99-C(3)  Preservation of natural and historical features:  There are no known historic 
features on the property.  Approximately 1.45 acres of existing forest will be 
preserved  and 0.62 acres will be planted as forest buffers, 39% of the site will be 
preserved in HOA open space. 

 

§ 99-C(4)  Preservation of open space and scenic views:  39% of the property, or 5.94 
acres, will be preserved as common open space.    

 

§ 99-C(5)  Minimization of tree, vegetation and soil removal and grade changes:  The 
proposed design allows for the conservation or planting of 2 acres of forest.  Soil 
removal and grade changes will be minimized during the final design to be limited 
only to that which is needed to provide positive drainage and proper cover over 
proposed utilities. 

 

§ 99-C(6)  Screening of objectionable features from neighboring properties and 
roadways:   The stormwater management pond will be equipped with an aeration 
fountain, and will not appear objectionable.  As detailed above, the site will be 
buffered on all sides.   

 



§ 99-C(7)  Provision for water supply:  Tidewater Utilities shall provide central water 
to the project. 

 

§ 99-C(8)  Provision for sewage disposal:  The project is located in a Sussex County 
Sanitary Sewer District where service is available.   

 

§ 99-C(9)  Prevention of pollution of surface and groundwater:   The site shall include 
Best Management Practices (BMPs) that will enhance surface water quality.  At this 
time it is anticipated that the site will include a wet extended detention basin and 
other Sussex Conservation District (SCD) accepted facilities.  In addition, the 
development of the site with central sanitary sewer to be provided by Sussex County 
minimizes negative environmental impacts. 

 

§ 99-C(10)  Minimization of erosion and sedimentation, minimization of changes in 
groundwater levels, minimization of increased rates of runoff, minimization of 
potential for flooding and design of drainage so that groundwater recharge is 
maximized:  The retention of existing forest cover will result in a site development 
that minimizes erosion.  During construction, SCD approved erosion and sediment 
control measures shall be implemented to limit sediment laden runoff from leaving 
the project site. 

 

§ 99-C(11)  Provision for safe vehicular and pedestrian movement within the site and 
to adjacent ways:   If required by DELDOT, a shared use path will be included on the 
project frontage.  Sidewalks have been proposed for one side of the project street, 
which connects to open space in the middle and at both ends of the project. 

 

§ 99-C(12)  Effect on area property values:  The development of Evergreen RPC with 
quality single family homes, community gathering places in open space and 
infrastructure will increase the value of the subject property, thereby likely 
increasing the value of surrounding property.  Also, the introduction of landscaped 
open space areas will likely improve their values as well. 

 

§ 99-C(13)  Preservation and conservation of farmland:  The property is not in 
agricultural use, nor are any adjoining properties.  The conversion of this area from 
agricultural to residential likely dates back to the early 1970’s, when Sussex County 
zoned this area General Residential (GR).   



§ 99-C(14)  Effect on schools, public buildings and community facilities:  Evergreen 
RPC is located within the Indian River School District.  A school bus stop shelter will 
be provided if requested by the school district.  Since the 45 lots proposed in 
Evergreen are anticipated to be marketed to retirees, it is unlikely that it will 
increase any burdens on the school districts.  Increases in real estate taxes will serve 
to benefit the Indian River School District. 

 

§ 99-C(15)  Effect on area roadways and public transportation:  DelDOT did not 
require a traffic impact study in response to this application.  Road improvements 
related to the entrance design will be installed as required by DelDOT.  Right-of-way 
dedications and permanent easements along both frontages have been indicated as 
required by DelDOT. 

§ 99-C(16)  Compatibility with other area land uses: Evergreen RPC Subdivision, as 
proposed, is consistent with other existing land uses in the vicinity.  Kensington Park 
has a density of 3.02 du/ac., Plantation Park Subdivision has a density of 2.97 du/ac., 
Ocean Air has a density of 2.74 du/ac., Silverwoods Phase 1 has a density of 2.64 
du/ac.  CZ #1900 proposes a density of 2.82 du/ac., which is in keeping with the 
character of the surrounding residential neighborhoods 

 

§ 99-C(17)  Effect on area waterways:  The use of Best Management Practices as 
required by the Sussex Conservation District, the planting of forest buffers, and the 
preservation of some of the existing forest cover will enhance the quality of both 
surface and groundwater discharges from the site. 
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July 29, 2019 
 
Ms. Janelle Cornwell, Director 
Sussex County Planning & Zoning 
P.O. Box 417 
Georgetown, DE  19947 
 
Dear Ms. Cornwell:  
 

The Department has completed its review of a Service Level Evaluation Request 
for the Michael P. Justice, Trustee, conditional application, which we received on July 2, 
2019.  This application is for an approximately 15.67-acre parcel (Tax Parcel: 134-16.00-
51.00). The subject land is located on the west side of Parker House Road (Sussex Road 
362), approximately 1,880 feet southwest of the intersection of Parker House Road and 
Beaver Dam Road (Sussex Road 368). The subject land is currently zoned GR (General 
Residential), and the applicant is seeking a conditional use with a residential planned 
community (RPC) overlay approval to develop 45 single-family detached houses. 

 
Per the 2018 Delaware Vehicle Volume Summary, the annual average and summer 

average daily traffic volumes along the segment of Parker House Road where the subject 
land is located, which is from Double Bridges Road (Sussex Road 363) to Muddy Neck 
Road (Sussex Road 361), are 1,646 and 2,116 vehicles per day, respectively.  

 
Based on our review, we estimate that the above land use will generate fewer than 

50 vehicle trips in any hour and fewer than 500 vehicle trips per day.  These numbers of 
trips are DelDOT’s minimum warrants for determining that a Traffic Impact Study (TIS) 
should be required for a particular development.  Because the proposed land use would not 
meet these warrants, we consider the development’s traffic impact to be negligible in the 
context of our agreement with the County regarding land development coordination and we 
do not recommend that the applicant be required to perform a TIS for the subject 
application. DelDOT’s description of this application as negligible with regard to 
warranting a TIS does not mean that it is negligible in other respects. We recommend that 
the applicant not be required to perform a TIS for the subject application. 

 
Because the site would generate more than 200 vehicle trips per day, a Traffic 

Operational Analysis (TOA) may be required as part of the site plan review process, in 
accordance with Chapter 2 of the Development Coordination Manual.  



Ms. Janelle M. Cornwell 
Page 2 of 2 
July 29, 2019 

 
If the County approves this application, the applicant should be reminded that 

DelDOT requires compliance with State regulations regarding plan approvals and entrance 
permits, whether or not a TIS is required. 

 
Please contact Mr. Claudy Joinville, at (302) 760-2124, if you have questions 

concerning this correspondence. 
 

 
Sincerely, 

 
T. William Brockenbrough, Jr. 
County Coordinator 
Development Coordination 
 

TWB:cjm 
cc:  Constance C. Holland, Coordinator, Cabinet Committee on State Planning Issues 
 Michael P. Justice, Trustee, Applicant 
 J. Marc Coté, Assistant Director, Development Coordination 
 Gemez Norwood, South District Public Works Manager, Maintenance & Operations 
 Susanne Laws, Sussex County Subdivision Coordinator, Development Coordination 

Derek Sapp, Subdivision Manager, Development Coordination 
Kevin Hickman, Subdivision Manager, Development Coordination 
Brian Yates, Subdivision Manager, Development Coordination 
John Andrescavage, Subdivision Manager, Development Coordination 
Troy Brestel, Project Engineer, Development Coordination 
Claudy Joinville, Project Engineer, Development Coordination 
 





 
 

PRELIMINARY LAND USE SERVICE  
(PLUS) RESPONSE 
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NOTE:  SCALE INDICATED IS APPROXIMATE.  NO FIELD SURVEY WAS PERFORMED OR IS IMPLIED BY THIS
DRAWING. THE DATA SHOWN WAS PRODUCED FROM AN ESRI SHAPE FILE RECEIVED FROM SUSSEX COUNTY
MAPPING IN 2018, AND MAY NOT REFLECT SUBDIVISIONS THAT OCCURRED AFTER THE DATA WAS COMPILED.
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Phone: 302 855-0810 
Fax:      302 855-0812 
E-mail: axiom@axeng.com 
 

18 Chestnut Street 
Georgetown, DE 19947 
www.axeng.com 

November 22, 2019 
 
Office of State Planning Coordination 
122 William Penn Street – Suite 302 
Dover, DE  19901 
 
Attn:  Constance C. Holland, AICP 
 
RE:  PLUS review 2019-09-02; Evergreen RPC 
 
 
Dear Ms. Holland: 
 
Axiom Engineering is in receipt of comments resulting from the September 25, 2019 
meeting with State agency planners.  Comments received are shown in black, Axiom 
Engineering’s responses are shown underlined and printed in red. 
 
 
 
 
 
Strategies for State Policies and Spending 
 
The proposed development is located within an Investment Level 3 area, which is more than likely present 
because of wetlands on the site.  Investment Level 3 reflects areas where growth is anticipated by local, county, 
and state plans in the longer term future, or areas that may have environmental or other constraints to 
development.  State investments may support future growth in these areas, but please be advised that the State 
has other priorities for the near future.   
 
We not only encourage you to design the site with respect for the environmental features which are present, but 
we also ask that you work closely with DNREC regarding their concerns noted in this letter to ensure that the 
environmentally sensitive areas on and around this site are protected.  
 
The developer has retained Kenneth W. Redinger to perform detailed site analyses including soil 
borings and  test pits, water table monitoring, flora and fauna review to determine that 
environmentally sensitive features on the project site are accurately indicated on the site plan.  
Additional data from Mr. Redinger will be provided to the U.S. Army Corps of Engineers, DNREC, 
Sussex County and other agencies reviewing the project. 
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Code Requirements/Agency Permitting Requirements 
 
Department of Transportation – Contact Bill Brockenbrough 760-2109 

• The site access on Parker House Road (Sussex Road 362) must be designed in accordance with 
DelDOT’s Development Coordination Manual, which is available at 
http://www.deldot.gov/Business/subdivisions/index.shtml?dc=changes. 

 
Acknowledged. 
 

• Pursuant to Section P.3 of the Manual, a Pre-Submittal Meeting is required before plans are 
submitted for review. The form needed to request the meeting and guidance on what will be covered 
there and how to prepare for it is located at 
https://www.deldot.gov/Business/subdivisions/pdfs/Meeting_Request_Form.pdf?08022017. 

 
Acknowledged. 
 

• Section P.5 of the Manual addresses fees that are assessed for the review of development proposals.  
DelDOT anticipates collecting the Initial Stage Fee when the record plan is submitted for review and 
the Construction Stage Fee when construction plans are submitted for review. 

 
Acknowledged. 
 

• Per Section 2.2.2.1 of the Manual, Traffic Impact Studies (TIS) are warranted for 
developments generating more than 500 vehicle trip ends per day or 50 vehicle trip 
ends per hour in any hour of the day.  From the PLUS application, the total daily 
trips are estimated at 429 vehicle trip ends per day.  DelDOT calculates that this 
number should be 499 and finds further that the trip generation during the weekday 
evening peak hour would be 47 vehicle trip ends. Therefore, the plan does not meet 
the warrants for a TIS. 

 
The trip generation diagram has been updated accordingly. 
 
The purpose of a TIS is to identify offsite improvements that the developer should build or 
contribute toward.  While a TIS is not required, DelDOT anticipates requiring the 
developer to improve Parker House Road to meet Collector Road standards, including two 
11-foot travel lanes and two 8-foot shoulders, within the limits of their projected frontage, 
i.e. from a point about 340 feet north of the limit of their actual frontage to a point about 
850 feet south of their actual frontage, for a total distance of about 1,630 feet including 
their site entrance.  This requirement may include a bituminous concrete overlay to the 
existing travel lanes, at DelDOT’s discretion. If DelDOT requires an overlay, they will 
analyze the existing travel lanes’ pavement section specify the overlay thickness.  
 
The site does not warrant a TIS, why is the Department requiring off-site improvements beyond 
the frontage of the site? 
 
 

• As necessary, in accordance with Section 3.2.5 and Figure 3.2.5-a of the Manual, DelDOT will 
require dedication of right-of-way along the site’s frontage on Parker House.  By this regulation, this 
dedication is to provide a minimum of 40 feet of right-of-way from the physical centerline on Parker 

http://www.deldot.gov/Business/subdivisions/index.shtml?dc=changes
https://www.deldot.gov/Business/subdivisions/pdfs/Meeting_Request_Form.pdf?08022017
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House Road. The following right-of-way dedication note is required, “An X-foot wide right-of-way 
is hereby dedicated to the State of Delaware, as per this plat.”  

 
Acknowledged. 
 

• In accordance with Section 3.2.5.1.2 of the Manual, DelDOT will require the establishment of a 15-
foot wide permanent easement across the property frontage on Parker House Road.  The location of 
the easement shall be outside the limits of the ultimate right-of-way. The easement area can be used 
as part of the open space calculation for the site. The following note is required, “A 15-foot wide 
permanent easement is hereby established for the State of Delaware, as per this plat.” 

 
Acknowledged. 
 

• Referring to Section 3.4.2.1 of the Manual, the following items, among other things, are required on 
the Record Plan: 

 
o A Traffic Generation Diagram. See Figure 3.4.2-a for the required format and content. 

 
o Depiction of all existing entrances within 450 feet of the entrance on Parker House Road.  

 
o Notes identifying the type of off-site improvements, agreements (signal, letter) 

contributions and when the off-site improvements are warranted.    
 
The site does not warrant a TIS, why is the Department requiring off-site improvements beyond 
the frontage of the site? 
 
 

• Section 3.5.4.2 of the Manual addresses requirements for shared-use paths and sidewalks.  For 
projects in Level 3 and 4 Investment Areas, installation of paths or sidewalks along the frontage on 
State-maintained roads is at DelDOT’s discretion.  DelDOT anticipates requiring the developer to 
build a Shared Use Path along their frontage. 

 
Acknowledged. 
 

• Referring to Section 3.5.5 of the Manual, existing and proposed transit stops and associated facilities 
as required by the Delaware Transit Corporation (DTC) or DelDOT shall be shown on the Record 
Plan.  

 
Please provided DTC comments. 
 
 

• In accordance with Section 3.8 of the Manual, storm water facilities, excluding filter strips and 
bioswales, shall be located a minimum of 20 feet from the ultimate State right-of-way along Parker 
House Road.  

 
Acknowledged. 
 
 

• In accordance with Section 5.14 of the Manual, all existing utilities must be shown on the plan and a 
utility relocation plan will be required for any utilities that need to be relocated.   

 
Acknowledged. 
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Department of Natural Resources and Environmental Control – Contact Michael 
Tholstrup 735-3352 
 
Sediment and Stormwater Management 

• A detailed sediment and stormwater plan will be required prior to any land 
disturbing activity taking place on the site.  Contact the reviewing agency to 
schedule a pre-application meeting to discuss the sediment and erosion control and 
stormwater management components of the plan.  The site topography, soils 
mapping, pre- and post-development runoff, and proposed method(s) and 
location(s) of stormwater management should be brought to the meeting for 
discussion.  The plan review and approval as well as construction inspection will be 
coordinated through the Sussex Conservation District.  Contact the Sussex 
Conservation District at (302) 856-7219 for details regarding submittal 
requirements and fees. 

 
Acknowledged. 
 

• The applicant should employ green-technology stormwater management and rain 
gardens (in lieu of open-water management structures) to mitigate or reduce 
nutrient and bacterial pollutant runoff.   

 
Acknowledged. 
 
 
State Historic Preservation Office – Contact Carlton Hall 736-7400 

• There are no known archaeological sites or known National Register listed or 
eligible properties on the parcel. 

 
• If any project or development proceeds, the developer should be aware of the 

Unmarked Human Burials and Human Skeletal Remains Law (Del. C. Title 7, Ch. 
54). 

 
• If there is federal involvement, in the form of licenses, permits, or funds, the federal 

agency, often through its client, is responsible for complying with Section 106 of 
the National Historic Preservation Act (36 CFR 800) and must consider their 
project’s effects on any known or potential cultural or historic resources. For further 
information on the Section 106 process please review the Advisory Council on 
Historic Preservation’s website at: www.achp.gov 

 
Acknowledged. 
 
 

http://www.achp.gov/
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Delaware State Fire Marshall’s Office – Contact Duane Fox 259-7037 
At the time of formal submittal, the applicant shall provide; completed application, fee, and three sets of plans 
depicting the following in accordance with the Delaware State Fire Prevention Regulation: 
Fire Protection Water Requirements:  

• Where a water distribution system is proposed for single-family dwellings it shall be capable of 
delivering at least 500 gpm for 1-hour duration, at 20-psi residual pressure.  Fire hydrants with 1000 
feet spacing on centers are required. 

• The infrastructure for fire protection water shall be provided, including the size of water mains. 
 
Acknowledged. 
 
 
 Accessibility: 

• Where traffic circles (round-abouts) are located in the subdivision, they too are to be arranged in 
such a manner that they will not adversely affect quick and unimpeded travel of fire apparatus 
throughout the subdivision. Additionally, where trees are to be situated adjacent to travel roads in the 
subdivision, some forethought should be exercised regarding how future growth of the trees may 
affect fire department travel throughout the subdivision. 

• Fire department access shall be provided in such a manner so that fire apparatus will be able to 
locate within 100 ft. of the front door. 

• Any dead-end road more than 300 feet in length shall be provided with a turn-around or cul-de-sac 
arranged such that fire apparatus will be able to turn around by making not more than one backing 
maneuver. The minimum paved radius of the cul-de-sac shall be 38 feet. The dimensions of the cul-
de-sac or turn-around shall be shown on the final plans. Also, please be advised that parking is 
prohibited in the cul-de-sac or turn around. 

• The use of speed bumps or other methods of traffic speed reduction must be in accordance with 
Department of Transportation requirements. 

• The local Fire Chief, prior to any submission to our Agency, shall approve in writing the use of gates 
that limit fire department access into and out of the development or property. 

 
Acknowledged. 
 
Gas Piping and System Information: 

• Provide type of fuel proposed and show locations of bulk containers on plan. 
 
Acknowledged. 
 
 
Required Notes: 

• Provide a note on the final plans submitted for review to read “All fire lanes, fire hydrants, and fire 
department connections shall be marked in accordance with the Delaware State Fire Prevention 
Regulations” 

• Name of Water Supplier 
• Proposed Use 
• National Fire Protection Association (NFPA) Construction Type 
• Maximum Height of Buildings (including number of stories) 
• Provide Road Names, even for County Roads 

 
Acknowledged. 
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Recommendations/Additional Information 
This section includes a list of site specific suggestions that are intended to enhance the 
project.  These suggestions have been generated by the State Agencies based on their 
expertise and subject area knowledge.  These suggestions do not represent State code 
requirements.  They are offered here in order to provide proactive ideas to help the 
applicant enhance the site design, and it is hoped (but in no way required) that the 
applicant will open a dialogue with the relevant agencies to discuss how the suggestions 
can benefit the project. 
 
Department of Transportation – Contact Bill Brockenbrough 760-2109 

• The applicant should expect a requirement that any substation and/or wastewater facilities will be 
required to have access from an internal driveway with no direct access to Parker House Road. 

 

• The applicant should expect a requirement that all PLUS and Technical Advisory Committee (TAC) 
comments be addressed prior to submitting plans for review. 

 
• Please be advised that the Standard General Notes have been updated and posted to the DelDOT 

website.  Please begin using the new versions and look for the revision dates of March 21, 2019 and 
March 25, 2019.  The notes can be found at https://www.deldot.gov/Business/subdivisions/ 

 
Acknowledged. 
 
Department of Natural Resources and Environmental Control – Contact Michael 
Tholstrup 735-3352 
Groundwater Discharges 

• A soil feasibility study should be completed and submitted to the Groundwater 
Discharges Section (GWDS) Small System Section, in Georgetown, for approval.  
Section 5.2.2 of the Regulations Governing the Design, Installation, and Operation 
of On-Site Wastewater Treatment and Disposal Systems. 

 
The project will not have an On-Site Wastewater Treatment and Disposal System. 
 

• With wastewater disposal being provided by Sussex County, GWDS Large System 
might need to be notified, if the disposal capacity is changing from the existing 
permit. 

 
Sussex County’s PLUS comments below state the following: 

o The development is within Tier 1 - Sussex County Unified Sanitary Sewer District 
and sewer service is available.  

The County Engineering Department is responsible to comply with DNREC’s permitting 
requriements. 
 
 
 
State Natural Area 

• The project area is across the road from the Little Assawoman Natural Area.  
Impacts to the natural area should be avoided.  A "natural area" as defined by the 
law is an area of land or water, or of both land and water, whether in public or 

https://www.deldot.gov/Business/subdivisions/
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private ownership, which either retains or has reestablished its natural character 
(although it need not be undisturbed), or has unusual flora or fauna, or has biotic, 
geological, scenic or archaeological features of scientific or educational value. 

 
The developer has retained Kenneth W. Redinger to perform detailed site analyses including soil 
borings and  test pits, water table monitoring, flora and fauna review to determine that 
environmentally sensitive features on the project site are accurately indicated on the site plan.  
Additional data from Mr. Redinger will be provided to the U.S. Army Corps of Engineers, DNREC, 
Sussex County and other agencies reviewing the project. 
 
 

• Please contact Jennifer Holmes with the DNREC Division of Parks and Recreation, 
Office of Nature Preserves: (302)739-9239 or Jennifer.Holmes@delaware.gov.  

 
Mr. Redinger will contact Jennifer Holmes and provide the results of his studies. 
 
Natural Habitat Protection  

• DNREC statewide mapping indicates that this proposal may impact 8.55 acres of 
wetlands.  

 
Statewide mapping lacks the necessary accuracy for determining actual wetland boundaries.  
The results of Mr. Redinger’s site specific study will be provided to the agencies. 
 
Recommendations 

1) Avoid diverting surface water from roadways and stormwater facilities into the 
wetlands on site.  Water quality could be detrimentally affected by run-off 
which can contain oil and other pollutants (basically any substance a home 
owner may use on their lawn or driveway).  

2) Maintain inputs to natural wetlands at pre-construction levels.  Avoid causing 
increases or decreases in water levels. 

3) Small animals, such as salamanders have difficulty climbing vertical curbs.  
Excluding curbs is best for these species but if road curbing is part of the 
design, curbing that allows small animals to climb out of the roadbed (such as 
Cape Cod curbing) is preferred over steep, vertical curbing. 

4) Avoid installing sewers with grates, which can create a hazard for amphibians 
and reptiles. 

5) Any culverts installed should be open bottom box culverts to allow for natural 
substrate to remain and in-water passage of aquatic life.  Additionally, culverts 
should be left as wide as possible to ensure that salamanders can travel through 
them. 

6) Perc test holes act as pitfall traps, collecting large numbers of amphibians, 
turtles, and other animals that will be unable to escape and will ultimately die.  
As such, perc test holes should be refilled to grade. 

7) Low spillage lights (those that reflect light directly downward onto the area to 
be illuminated) should be used on roads and homes within 750 ft. of the forested 
wetlands on site.  Fluorescent and mercury vapor lighting should not be used. 

 
Acknowledged. 

mailto:Jennifer.Holmes@delaware.gov
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Wetland and Hydric Soils 
• The project area contains mapped wetlands and hydric soil mapping units (e.g., 

Hurlock and Mullica) that encompass the entirety of the proposed project area; 
therefore, the proposed project area is mostly unsuitable for development.   

 
Acknowledged. 
 

• Hydric soils are functionally important source of water storage (functions as a 
“natural sponge”); the loss of water storage through excavation, filling, or grading 
of intact native hydric soils increases the probability for more frequent and 
destructive flooding events (exacerbated by projected increases in precipitation and 
sea-level rise due to climate change).  The probability for flooding is further 
compounded by increases in surface imperviousness as building density in the area 
increases over time. Moreover, destruction of hydric soils increases the amount 
pollutant runoff (i.e., hydric soils sequester and detoxify pollutants) which 
contributes to lower observed water quality in regional waterbodies and wetlands.  

 
Acknowledged. 
 
Recommendations: 

• The applicant should contact a licensed (Delaware Class D) soil scientist to make a 
site-specific assessment (i.e., soil survey mapping) of the soils on this site.  A list of 
licensed Class D soil scientists can be obtained at  the following web link: 
http://www.dnrec.delaware.gov/wr/Information/GWDInfo/Pages/GroundWaterDisc
hargesLicensesandLicensees.aspx  

 
Mr. Redinger is collaborating with Laf Erickson of Atlantic Resource Management, Inc..  Mr. 
Erickson is a highly regarded Class D licensed soil scientist with decades of local experience. 
 
 

• According to PLUS application materials, a wetlands delineation was conducted.  
The project parcel (#134-16.00-51.00) was previously submitted through PLUS 
(application 2006-11-02).  The 2006 application noted a wetland delineation was 
conducted and 2.01 acres of non-tidal wetlands on site.  Aerial photographs now 
show the site has been cleared. The new 2019 PLUS application notes 0.13 acres of 
non-tidal wetland on site. This wetland delineation will need to be approved by the 
US Army Corp of Engineers before construction activities begin. 

 
Mr. Redinger has submitted his preliminary findings to the US Army Corps of Engineers, and 
will submit a formal Jurisdictional Determination concurrent with preparation of engineering 
plans. 
 

• Contact the Subaqueous Lands section before “modifying” or “making 
improvements” to any ditches. The Subaqueous Lands section can be reached by 
phone at (302) 739-9943. 

 
Mr. Redinger will contact Subaqueous Lands. 

http://www.dnrec.delaware.gov/wr/Information/GWDInfo/Pages/GroundWaterDischargesLicensesandLicensees.aspx
http://www.dnrec.delaware.gov/wr/Information/GWDInfo/Pages/GroundWaterDischargesLicensesandLicensees.aspx
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• Wherever practicable, the applicant should mitigate impacts from impervious cover 

via pervious pavers, as an alternative for conventional paving. Specifically, in those 
areas designated for parking.  

 
Acknowledged. 
 

• This proposed project will lead to increased probability for future flooding events 
due to removal of forest cover, filling of wetlands, and the creation of unnecessary 
and avoidable increases in surface imperviousness through use of conventional or 
“outdated” building or development practices (use of impervious paving materials 
rather than pervious). Additionally, potential flooding impacts will be exacerbated 
by more frequent and intense future precipitation events based on climate science 
research.  Finally, this project will lead to degraded water quality in the greater 
Inland Bays watershed for the same reasons that increase the probability for future 
flooding events. 

 
Acknowledged. 
 
Sustainable Development Recommendations 

• The applicant should consider the use of recycled, energy efficient materials, and 
renewable energy infrastructure.  

 
Acknowledged. 
 

• The Division of Climate, Coastal, & Energy offers incentives for clean 
transportation (Workplace EV Charging) and energy efficiency. These programs 
address climate change goals of reducing greenhouse gas emissions and improving 
overall air quality (www.de.gov/greenenergy, www.de.gov/cleantransportation, 
www.de.gov/eeif).  

 
Acknowledged. 
 
Nuisance Waterfowl Avoidance Recommendations 

• Wet ponds created for stormwater management purposes may attract resident 
Canada geese and mute swans that will create a nuisance for community 
residents. High concentrations of waterfowl in ponds create water-quality problems, 
leave droppings on lawn and paved areas, and can become aggressive during the 
nesting season.  Short manicured lawns surrounding ponds provide attractive habitat 
for these species.  

 
Recommendations: 

1) To deter waterfowl from taking up residence in these ponds, DNREC 
recommends planting the surrounding open space with a mix of native 
wildflower plantings (to be planted in accordance with the Sediment and 
Stormwater Plan approval agency requirements).   

http://www.de.gov/greenenergy
http://www.de.gov/cleantransportation
http://www.de.gov/eeif
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2) It is best to mow the open space area surrounding the pond only once a year, 
either in February or March.  If mowing must occur more often, it would be 
helpful to leave a minimum buffer of 15-30 ft. in width to be mowed annually.  
This area would be necessary to adequately deter the waterfowl from inhabiting 
the area (when the view of the surrounding area from the pond is blocked, geese 
can’t scan for predators and are less likely to reside and nest in the area of the 
pond).  In addition to deterring nuisance waterfowl, the native wildflower mix 
will also serve to attract bees, butterflies, and other pollinators, and reduce run-
off, which can contain oil and other pollutants that homeowners may use on 
their lawns and driveways. 

 
Acknowledged. 
 

• For assistance in drafting a list of plants suitable for a stormwater management 
pond buffer, please contact DNREC’s botanist, Bill McAvoy at (302) 735-8668 or 
William.McAvoy@delaware.gov. 

 
Acknowledged. 
 
Mosquito-Nuisance Avoidance 

• Mosquito control issues are increasing as developments infringe on wetland areas 
which often lead to increased demands by the public for mosquito control services. 
These services are often underfunded as local property taxes do not support the 
State’s mosquito control services. As a result, Homeowner’s Association (HOA) 
often inherit the burden of dealing with mosquito issues. DRNEC provides the 
following helpful recommendations (1) achieving good control in an 
environmentally compatible manner requires technical knowledge, (2) the HOA 
will need concurrence from all their homeowners/residents for if, how, when and 
where any treatments will be done, (3) controlling mosquitoes can be quite costly 
and an on-going problem, and (4) the HOA should be aware that there can be 
liability issues that their treatment activities might cause, particularly in regard to 
any claims of chemical trespass, misapplications, or adverse impacts to human 
health or the environment from insecticide exposures. If the applicant has any 
questions regarding mosquito control issues, they can contact Dr. Bill Meredith, 
Mosquito Control Administrator at (302) 739-9917.   

 
Acknowledged. 
 
Fish & Wildlife Management 

• The proposed project is adjacent to Assawoman Wildlife Area, which is publicly 
owned State land managed by the Division of Fish and Wildlife, DNREC.  The 
developer will need to contact the Regional Wildlife Biologist, Rob Gano, to 
discuss this project.  Rob can be reached at (302) 539-3160.  The State is concerned 
that the quantity and quality of wildlife habitat in the wildlife area, particularly near 
the border, might be negatively affected by this development.  In addition, DNREC 
is concerned that there will be pressure by future residents to alter activities at the 
wildlife area.  The wildlife area was established in the mid-1990s and many of the 

mailto:William.McAvoy@delaware.gov
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activities have been on-going since that time. It is important that residents, of this 
proposed community, are aware of wildlife management activities.  

 
The developer should discuss the following issues with Rob Gano and make sure potential 
residents are fully aware of wildlife area activities:  

1) The access road for the wildlife area borders this project on the eastern 
boundary.  This road provides access to staff, hunters, and other users of the 
wildlife area which can include early morning hour use.  

2) In addition to introducing human disturbance to the wildlife area, there is 
concern that there will be pressure to alter established management methods. 
Habitat management is extremely important to the health and use of the wildlife 
area.  Residents should be aware that herbicide control of invasive plant species 
and controlled burning of grass stands are tools used to maintain wildlife 
habitat.  

3) Hunting is a legal activity that takes place on the wildlife area and is often used 
by hunters in the early morning hours.  Residents will be subject to the noise of 
fire arms and barking dogs that are pursuing game. In addition, hunting within 
100 yards of a dwelling is prohibited and the developer will need to work with 
Rob to establish safety zones.  Adequate buffers between dwellings and wildlife 
area boundaries will need to be established.  Hunting is a recreational 
opportunity offered to all residents of Delaware, occurs on publicly owned land, 
is a method of wildlife management, and is well established at this wildlife area.  

4) The use of ATV’s (all-terrain vehicles) by non-wildlife area staff is illegal on 
the wildlife area. This has become a problem at other wildlife areas where 
residential developments have been built adjacent to state land.  Not only do 
ATV’s destroy habitat, but their use becomes an on-going enforcement issue.  

5) During construction, measures should be taken so that on-site construction trash 
does not blow onto the wildlife area.  In addition, planting a wind break would 
be useful in preventing residential trash from blowing onto the wildlife area in 
the future.  Residents should be aware that dumping trash on wildlife areas is 
illegal. 

 
Acknowledged. 
 
 
Delaware State Fire Marshall’s Office – Contact Duane Fox 259-7037 

• Although not a requirement of the State Fire Prevention Regulations, the Office of the State Fire 
Marshal encourages home builders to consider the benefits of home sprinkler protection in 
dwellings. The Office of the State Fire Marshal also reminds home builders that they are obligated to 
comply with requirements of Subchapter III of Chapter 36 of Title 6 of the Delaware Code which 
can be found at the following website: http://delcode.delaware.gov/title6/c036/sc03/index.shtml 

 
Acknowledged. 
 

• Preliminary meetings with fire protection specialists are encouraged prior to formal submittal.  
Please call for appointment.  Applications and brochures can be downloaded from our website:  
www.statefiremarshal.delaware.gov, technical services link, plan review, applications or brochures. 

 
Acknowledged. 

http://delcode.delaware.gov/title6/c036/sc03/index.shtml
http://www.statefiremarshal.delaware.gov/
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Sussex County – Contact Rob Davis 302-855-7820 
o The development is within Tier 1 - Sussex County Unified Sanitary Sewer District 

and sewer service is available. A sewer system concept evaluation must be 
requested to define a connection point for new areas that were not previously 
approved. 

 
o A “Use of Existing Infrastructure Agreement” is required for new areas and must be 

approved prior to approval of construction plans. Sussex County Code, Chapter 
110, requires that the Engineer and/or Developer request a Sewer System Concept 
Evaluation (SSCE) from the Utility Planning Department for new areas of the 
project not previously approved by providing the parcel(s) estimated equivalent 
dwelling units (EDU) for the project, along with payment of a $1,000.00 fee for the 
evaluation. The fee is to be payable to Sussex County Council. The Utility Planning 
Department will review the parcel(s) and EDU, confirm capacity, provide the 
connection point and define any additional parcels that must be served as part of the 
project. Should it be determined that a pump station is required for the project, 
additional information may be requested. This information will be conveyed to the 
engineer and/or developer as well as the Sussex County Public Works department. 
The Public Works Division will use this information when reviewing construction 
drawings to verify that the correct connection point is used, and all required parcels 
are served. 

 
o The proposed development will require a developer installed collection system in 

accordance with Sussex County standards and procedures.  
 

o Onetime system connection charges will apply.  Please contact the Utility Permits 
Division at 302 854-7719 for additional information on charges.  

 
Acknowledged. 
   
               
If there are any questions regarding the attached, do not hesitate to contact me at 
the above number or by e-mail:  ken@axeng.com 
                                                            
Sincerely, 
 
 
 
Kenneth R. Christenbury, P.E. 
President, Axiom Engineering, LLC 

https://sussexcountyde.gov/ordinance-amending-and-restating-chapter-110-sussex-county-code
https://sussexcountyde.gov/ordinance-amending-and-restating-chapter-110-sussex-county-code
mailto:ken@axeng.com
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UTILITY AVAILABILITY 
CHANGE OF ZONE #1900 

 

 

On November 18, 2019 Tidewater Utilities indicated that they are ready and willing to 
serve the needs of this project, including fire protection flow requirements of the 
State Fire Marshal’s Office. 

 

On October 23, 2019, the Sussex County Engineering Department’s PLUS Comments  
states:  “The development is within Tier 1 - Sussex County Unified Sanitary Sewer 
District and sewer service is available.”   

 



 

 Tidewater Utilities, Inc. 1100 South Little Creek Road, Dover, DE 19901 www.tuiwater.com  (877) 720-9272 

November 18, 2019 
 
Sent via E-mail 
 
 
Kenneth Christenbury, P.E. 
Axiom Engineering, LLC 
18 Chestnut Street 
Georgetown, DE 19947 
 
RE: Tidewater Utilities, Inc. Willing and Able Letter – Parcel 134-16.00-51.00 
 
Dear Mr. Christenbury: 

Tidewater Utilities, Inc. (Tidewater) is willing and able to serve public water, including fire protection, to 
Parcel 134-16.00-51.00 based on the terms and conditions of a water service agreement to be negotiated 
and agreed upon by Tidewater and the owners of this parcel(s). This parcel is located within Tidewater’s 
existing Certificate of Public Convenience and Necessity (CPCN) franchised area.   
 
This development will be part of Tidewater’s Ocean View/Bethany Bay District.  A series of well, 
treatment plants and storage tanks will provide domestic and fire flows to this parcel.  
 
Please feel free to contact me at 302-747-1325 if you have any questions or concerns regarding this 
matter. Tidewater looks forward to meeting the water needs of this project.  
 

 
Sincerely,  

 
 
       Kirsten Higgins 
       Director Contract Administration 
       
 
  
 
 
 
 



PLUS review 2019-09-02
Page 10 of I I

2) In addition to introducing human disturbance to the wildlife area, there is concern that
there will be pressure to alter established management methods. Habitat management
is extremely important to the health and use of the wildlife area. Residents should be
aware that herbicide control of invasive plant species and controlled burning of grass
stands are tools used to maintain wildlife habitat.

3) Hunting is a legal activity that takes place on the wildlife area and is often used by
hunters in the early morning hours. Residents will be subject to the noise of fire arms
and barking dogs that are pursuing game. In addition, hunting within 100 yards of a
dwelling is prohibited and the developer will need to work with Rob to establish
safety zones. Adequate buffers between dwellings and wildlife area boundaries will
need to be established. Hunting is a recreational opportunity offered to all residents
of Delaware, occurs on publicly owned land, is a method of wildlife management,
and is well established at this wildlife area.

4) The use of ATV's (all-terrain vehicles) by non-wildlife area staff is illegal on the
wildlife area. This has become a problem at other wildlife areas where residential
developments have been built adjacent to state land. Not only do ATV's destroy
habitat, but their use becomes an on-going enforcement issue.

5) During construction, measures should be taken so that on-site construction trash does
not blow onto the wildlife area. In addition, planting a wind break would be useful in
preventing residential trash from blowing onto the wildlife area in the future.
Residents should be aware that dumping trash on wildlife areas is illegal.

Delaware Stafe Fire Marshall's Office - Contact Box259-7037
a Although not a requirement of the State Fire Prevention Regulations, the Office of the

State Fire Marshal encourages home builders to consider the benefits of home sprinkler
protection in dwellings. The Office of the State Fire Marshal also reminds home builders
that they are obligated to comply with requirements of Subchapter III of Chapter 36 of
Title 6 of the Delaware Code which can be found at the following website:
httn : //delcode. del aware. sov 3/index.shtml

a Preliminary meetings with fire protection specialists are encouraged prior to formal
submittal. Please call for appointment. Applications and brochures can be downloaded
from our website: www. statefiremarshal.delaware. gov, technical services link, plan
review, applications or brochures.

Sussex Countv - Contact Rob Davis 302-855-7820
o The development is within Tier I - Sussex County Unified Sanitary Sewer District and

sewer service is available. A sewer system concept evaluation must be requested to
define a connection point for new areas that were not previously approved.

o A "fJse of Existing Infrastructure Agreement" is required for new areas and must be
approved prior to approval of construction plans. Sussex County Code, Chapter 110,
requires that the Engineer andlor Developer request a Sewer System Concept Evaluation
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MAP LEGEND MAP INFORMATION

Area of Interest (AOI)
Area of Interest (AOI)

Soils
Soil Rating Polygons
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Soil Rating Lines
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Soil Rating Points
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Not rated or not available

Water Features
Streams and Canals

Transportation
Rails

Interstate Highways

US Routes

Major Roads

Local Roads

Background
Aerial Photography

The soil surveys that comprise your AOI were mapped at 
1:24,000.

Warning: Soil Map may not be valid at this scale.

Enlargement of maps beyond the scale of mapping can cause 
misunderstanding of the detail of mapping and accuracy of soil 
line placement. The maps do not show the small areas of 
contrasting soils that could have been shown at a more detailed 
scale.

Please rely on the bar scale on each map sheet for map 
measurements.

Source of Map: Natural Resources Conservation Service
Web Soil Survey URL: 
Coordinate System: Web Mercator (EPSG:3857)

Maps from the Web Soil Survey are based on the Web Mercator 
projection, which preserves direction and shape but distorts 
distance and area. A projection that preserves area, such as the 
Albers equal-area conic projection, should be used if more 
accurate calculations of distance or area are required.

This product is generated from the USDA-NRCS certified data as 
of the version date(s) listed below.

Soil Survey Area: Sussex County, Delaware
Survey Area Data: Version 19, Sep 14, 2018

Soil map units are labeled (as space allows) for map scales 
1:50,000 or larger.

Date(s) aerial images were photographed: Dec 31, 2009—Jun 
27, 2017

The orthophoto or other base map on which the soil lines were 
compiled and digitized probably differs from the background 
imagery displayed on these maps. As a result, some minor 
shifting of map unit boundaries may be evident.

Hydrologic Soil Group—Sussex County, Delaware
(EVERGREEN SOILS)
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Web Soil Survey
National Cooperative Soil Survey

1/9/2019
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Hydrologic Soil Group

Map unit symbol Map unit name Rating Acres in AOI Percent of AOI

BhA Berryland mucky loamy 
sand, 0 to 2 percent 
slopes

A/D 26.7 4.3%

HnA Hammonton sandy 
loam, 0 to 2 percent 
slopes

B 86.4 13.9%

HvA Hurlock sandy loam, 0 
to 2 percent slopes

A/D 230.9 37.2%

KsA Klej loamy sand, 0 to 2 
percent slopes

A/D 17.7 2.9%

MmA Mullica mucky sandy 
loam, 0 to 2 percent 
slopes

A/D 172.0 27.7%

MuA Mullica-Berryland 
complex, 0 to 2 
percent slopes

A/D 87.2 14.0%

Totals for Area of Interest 621.0 100.0%

Hydrologic Soil Group—Sussex County, Delaware EVERGREEN SOILS

Natural Resources
Conservation Service

Web Soil Survey
National Cooperative Soil Survey

1/9/2019
Page 3 of 4
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NOTE:  SCALE INDICATED IS APPROXIMATE. NO FIELD SURVEY WAS PERFORMED OR IS IMPLIED
BY THIS DRAWING. SOIL DATA SHOWN WAS PRODUCED FROM AN ESRI SHAPE FILE RECEIVED
FROM THE NATURAL RESOURCE CONSERVATION SERVICE, A DIVISION OF THE U.S. DEPARTMENT
OF AGRICULTURE. IMAGE OBTAINED FROM GOOGLE EARTH PRO



Description

Hydrologic soil groups are based on estimates of runoff potential. Soils are 
assigned to one of four groups according to the rate of water infiltration when the 
soils are not protected by vegetation, are thoroughly wet, and receive 
precipitation from long-duration storms.

The soils in the United States are assigned to four groups (A, B, C, and D) and 
three dual classes (A/D, B/D, and C/D). The groups are defined as follows:

Group A. Soils having a high infiltration rate (low runoff potential) when 
thoroughly wet. These consist mainly of deep, well drained to excessively 
drained sands or gravelly sands. These soils have a high rate of water 
transmission.

Group B. Soils having a moderate infiltration rate when thoroughly wet. These 
consist chiefly of moderately deep or deep, moderately well drained or well 
drained soils that have moderately fine texture to moderately coarse texture. 
These soils have a moderate rate of water transmission.

Group C. Soils having a slow infiltration rate when thoroughly wet. These consist 
chiefly of soils having a layer that impedes the downward movement of water or 
soils of moderately fine texture or fine texture. These soils have a slow rate of 
water transmission.

Group D. Soils having a very slow infiltration rate (high runoff potential) when 
thoroughly wet. These consist chiefly of clays that have a high shrink-swell 
potential, soils that have a high water table, soils that have a claypan or clay 
layer at or near the surface, and soils that are shallow over nearly impervious 
material. These soils have a very slow rate of water transmission.

If a soil is assigned to a dual hydrologic group (A/D, B/D, or C/D), the first letter is 
for drained areas and the second is for undrained areas. Only the soils that in 
their natural condition are in group D are assigned to dual classes.

Rating Options

Aggregation Method: Dominant Condition

Component Percent Cutoff: None Specified 

Tie-break Rule: Higher

Hydrologic Soil Group—Sussex County, Delaware EVERGREEN SOILS

Natural Resources
Conservation Service

Web Soil Survey
National Cooperative Soil Survey

1/9/2019
Page 4 of 4





 
 

STORMWATER MANAGEMENT AND 
FLOODPLAIN OVERVIEW 

  



STORMWATER MANAGEMENT AND FLOODPLAIN OVERVIEW 
CHANGE OF ZONE #1900 

 
According to the Federal Emergency Management Agency’s Flood Insurance Rate 
map, the property is not subject to FEMA regulated flood zones.  This does not 
indicate that the project has no possibility of flooding or contributing to flooding on 
adjacent properties.  Accordingly, the site will be designed with Best Management 
Practices in compliance with Sussex Conservation District requirements.  The Sussex 
Conservation District will requires management of the 10-year and 100-year 
discharges to pre-development rates.  The purpose of this requirement is to prevent 
adverse effects of these storms to other properties located adjacent to the receiving 
waters. 

Evergreen RPC drains to the rear of the project site to an existing wetland ditch.  
Kenneth Redinger has been retained to map out the extents of regulated wetlands 
on the project site adjacent to the ditch.  The developer intends to apply for a 
Nationwide Permit with the U.S. Army Corps of Engineers to perform maintenance 
excavations on the portions of the ditch that are on the subject property.  If drainage 
easements can be obtained from the adjoining property owners, additional off-site 
maintenance will be included in the permit application. 

 

 
October 18, 2019  

Existing Ditch located on the southwest property line of Evergreen RPC 
Evergreen RPC is located on the left side of the photo, existing, adjoining residential homes in 

Plantation Park are shown on the right side of the photo.   



0 24
" 

x 
36

" 
1 

in
ch

 =
   

   
  f

t.
11

" 
x 

17
" 

1 
in

ch
 =

   
   

   
ft

.

10
0

20
0

20
0

40
0

40
0

o
f

T
A

X
 M

A
P

:

C
H

E
C

K
E

D
 B

Y
:

D
R

A
F

T
E

R
:

D
E

S
IG

N
E

R
:

E
N

G
IN

E
E

R
:

D
A

T
E

:

D
R

A
W

IN
G

:

P
R

O
J

E
C

T
 N

O
:

S
H

E
E

T
:

0
1

8
8

-1
5

0
2

C
R

- 9

P
U

B
L

IC
 D

A
T

A
 R

E
F

E
R

E
N

C
E

D
 T

O

NOTE:  1' INTERVAL TOPOGRAPHIC CONTOURS SHOWN WERE PRODUCED FROM AN ESRI SHAPE FILE
RECEIVED FROM THE STATE OF DELAWARE BASED ON 2014 LIDAR MAPPING, AND MAY NOT REFLECT
GRADING, EXCAVATION OR OTHER TOPOGRAPHIC CHANGES THAT OCCURRED AFTER THE DATA WAS
GATHERED.  THE DATA SHOWN IS SUFFICIENT FOR PLANNING AND REGIONAL STUDY PURPOSES ONLY.
NO FIELD SURVEY WAS PERFORMED OR IS IMPLIED BY THIS DRAWING.
IMAGE OBTAINED FROM GOOGLE EARTH PRO.



Ken
Callout
SITE

Ken
Polygon





 
 

PUBLIC MAPPING OF ENVIRONMENTAL 
CONDITIONS 

  



PUBLIC MAPPING OF ENVIRONMENTAL CONDITOINS 
CHANGE OF ZONE #1900 

 

 

 

 

Publicly available data for the environmental conditions of the site have been 
downloaded including the following: 

 2018 Google Earth Satellite Imagery 

 State Wetland Maps 

 Wellhead Protection Area Maps 

 Excellent Recharge areas 

 

Field conditions on the property are being evaluated by Kenneth Redinger, 
Environmental Scientist. 
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NOTE:  SCALE INDICATED IS APPROXIMATE.  NO FIELD SURVEY WAS PERFORMED OR IS IMPLIED BY THIS
DRAWING. THE DATA SHOWN WAS PRODUCED FROM AN ESRI SHAPE FILE RECEIVED FROM SUSSEX COUNTY
MAPPING IN 2018, AND MAY NOT REFLECT SUBDIVISIONS THAT OCCURRED AFTER THE DATA WAS COMPILED.
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DRAFT WETLAND IMPACT PERMIT 
  



DRAFT WETLAND IMPACT PERMITS 
CHANGE OF ZONE #1900 

 
The applicant has retained Kenneth W. Redinger to evaluate the environmental 
conditions of the subject property.  Based on Mr. Redinger’s review, ditch 
maintenance can be completed under a U.S. Army Corps of Engineer’s (USACE) 
Nationwide Permit.  Preliminary meetings with the USACE, and the draft permit 
drawings shown have been submitted for regulatory review.  One of the conditions 
of approval for CZ#1900 is that all federal, state and local permits be obtained 
before construction commences.  Portions of the existing ditch on the subject 
property are to be the subject of ditch maintenance.  

 

In addition to off-site ditch maintenance, the applicant will meet with adjoining 
property owners to discuss the possibility of performing maintenance cleanouts on 
properties willing to grant temporary construction easements for the maintenance.  
If such easements are granted, the draft permits shown will be amended to reflect 
the amended scope of work. 

 

October 18, 2019  
Existing Ditch located on the southwest property line of Evergreen RPC 

Evergreen RPC is located on the left side of the photo, existing, adjoining residential homes in 
Plantation Park are shown on the right side of the photo.   

































 
 

WETLAND STUDY LETTER 
  



Kenneth W. Redinger Environmental Services  
P.O. Box 479 / Horntown, Virginia 23395 
Phone: (757) 894-7032 / E-mail: kwredinger@gmail.com 
 
November 26, 2019 - Via Email 
 
Axiom Engineering, LLC 
18 Chestnut Street 
Georgetown, Delaware 19947 
 
Attn:  Kenneth R. Christenbury, P.E. 
Re: Wetland Delineation Update, Parcel 1-34-16.00-51.00 (16.10Acres)  

Evergreen Residential Planned Community (RPZ-CZ#1900) 
Parker House Road (SCR 362), Frankford, Baltimore Hundred, Sussex County, DE 

 Property Owner/Applicant: Michael P. Justice 
 
Mr. Christenbury, 
 
On behalf of the property owner/applicant, Michael P. Justice, the subject parcel has been 
evaluated to determine the extent of waters of the United States, including wetlands subject to 
the U.S. Army Corps of Engineers (USACE) Regulatory Program under Section 404 of the 
Clean Water Act (CWA) and the Delaware Department of Natural Resources and Environmental 
Control (DNREC) Wetlands and Subaqueous Lands Section under Title 7 Chapters 66 and 72 of 
the Delaware Code. The intent of this letter is to provide an update on the location of wetlands 
and/or other Waters of the United States within the subject property for general planning 
purposes.  
 
On-site investigations were conducted within the subject parcel by Kenneth W. Redinger 
Environmental Services between March 4 and November 8, 2019 to delineate wetland 
boundaries in accordance with the 1987 Corps of Engineers Wetland Delineation Manual and the 
Regional Supplement to the Corps of Engineers Wetlands Delineation Manual: Atlantic and Gulf 
Coastal Plain Region, Version 2.0 (November 2010) and associated regulatory guidance.  
 
Based on the evaluation of hydrology, vegetation and soils made during the on-site 
investigations, a total of 5,518 square feet of palustrine forested wetlands that may be subject to 
regulation under Section 404 of the CWA have been identified within the southeastern portion of 
the subject parcel, as depicted on a Wetlands Plan by Axiom Engineering, LLC dated July 24, 
2019. A man-made drainage channel located along the southern property boundary may also be 
regulated as Waters of the United States for the purposes of Section 404 of the CWA. No state 
regulated wetlands were identified within the subject parcel. 
 
A request to confirm the limits of wetlands and Waters of the United States within the subject 
parcel will be submitted to the Philadelphia District USACE upon completion of the Wetland 
Delineation Report in mid-December 2019.  
 
Prior authorization from the USACE will be obtained for any unavoidable impacts to 
jurisdictional wetlands and/or Waters of the United States that may be required for site 
development. 
 



 
Justice Wetland Delineation Update 
November 26, 2019 
Page 2 of 2 
 
 
I will provide a final Wetland Delineation Report for the Sussex County Council Public Hearing 
scheduled for January 28, 2020.  
 
Please contact me with any questions you may have concerning this project in the meantime. 
 
Sincerely, 

 
Kenneth W. Redinger 
Professional Wetland Scientist #2126 
 
 
 





 
 

DRAFT HOA COVENANTS AND RESTRICTIONS 
  



 
 Sussex County Tax Map No. 1-34-16.00-51.00 
 
 Prepared By and Return To: 
 Sergovic Carmean Weidman McCartney & Owens, P.A. 
 P.O. Box 751, Georgetown, DE 19947 
  
 

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS OF 
FOR EVERGREEN RESIDENTIAL PLANNED COMMUNITY 

 
 

 THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS is 

entered into and declared by Michael P. Justice, Trustee of the Michael P. Justice Revocable 

Trust dated July 20, 2017 (hereinafter referred to as “Declarant”), which is the owner of the 

property identified in Exhibit “A” hereto and declares that the lands described in Exhibit “A” 

shall be subject to and bound by the following Declaration of Covenants, Conditions and 

Restrictions for the Evergreen Residential Planned Community. 

 The Declarant has deemed it desirable for the efficient preservation of values and 

amenities in said Community,1 to create an agency to which will be delegated and assigned the 

powers of maintaining and administering the community facilities, Common Areas,2 and 

administering and enforcing the covenants, conditions and restrictions and levying, collecting 

and disbursing the assessments and charges hereinafter created; and  

 The Declarant will cause a nonprofit corporation, The Evergreen Residential Planned 

Community Owners Association, Inc. (hereinafter the "Association"), to be incorporated under 

the laws of the State of Delaware, for the purpose of exercising the functions aforesaid. 

 The Declarant, intending to be legally bound, and to bind the property which is the 

subject matter of this Declaration, and intending that such restrictive covenants, conditions and 

                                                 
1 As hereinafter defined. 
2 As hereinafter defined. 
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restrictions shall run with title to the land, and to bind the heirs, administrators, executors and 

assigns of every lot owner acquiring the lands described in Exhibit “A” hereto, hereby declares 

as follows: 

 1. Definitions.  The following words, when used in this Declaration (unless the 

context shall prohibit) shall have the following meanings: 

  A.  "Architectural Review Committee" or “ARC” shall mean and refer to the 

committee appointed by the Declarant or the Association to review plans for construction on 

each Lot. 

  B.  "Association" shall mean and refer to The Evergreen Residential Planned 

Community Owners Association, Inc., or such other membership corporation as the Declarant 

shall form, its successors and assigns. 

  C.  “Community” shall mean and refer to Evergreen Residential Planned 

Community. 

  D.  "Declarant" shall mean and refer to Michael P. Justice, Trustee of the 

Michael P. Justice Revocable Trust dated July 20, 2017, and any successor. 

  E.  “Declaration” shall mean and refer to this instrument. 

  F.  "Lot" shall mean and refer to any unimproved or improved plot of land 

intended and subdivided for a detached single family residence, shown upon the Record Plat as a 

numbered parcel, but shall not include the "Common Areas" as hereinabove defined. 

  G.  "Member" shall mean and refer to all those Owners who are members of the 

Association as provided in Paragraph 11 A of this Declaration. 
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  H.  "Mortgage" shall mean and refer to any mortgage, deed of trust, or similar 

instrument granted as security for the performance of any obligation.  

  I.  "Owner" shall mean and refer to the record owner, whether one or more 

persons or entities, holding a fee simple title to any Lot, but shall not mean or refer to any 

mortgagee or subsequent holder of a mortgage, unless and until such mortgagee or holder has 

acquired title pursuant to foreclosure or any proceeding in lieu of foreclosure. 

  J.  "Record Plat" shall mean the plat of record in the Office of the Recorder of 

Deeds, in and for Sussex County, recorded in Plot Book _____ at Page _____, depicting the 

Property and all of the Lots, the Common Areas and the sidewalk easement. 

K.  “Sidewalk Easement” shall mean the sidewalk as shown on the Record Plat.  

The sidewalk is located on one side of the internal street and are located as depicted on the 

Record Plat.  The Sidewalk Easement is reserved to the Association for its upkeep and 

maintenance and for use of its members and guests, whose use is limited to pedestrian use, non-

motorized bicycles, baby carriages, sleds (in winter); however, skating and skate boarding are a 

prohibited use. 

 2. Property subject to this Declaration. The lands set forth in Exhibit “A” hereto are 

made subject to this Declaration (the “Property”). 

 3. Common Area.  The road or roads, the stormwater management erosion and 

sediment control facilities, designated private community open space, forested buffer, the 

Sidewalk Easement and the street lighting (hereinafter “common areas”) shown and depicted and 

so designated in Plot Book ___ at Page ___, a plot titled, The Evergreen Residential Planned 

Community, serve the property which is the subject of this Declaration; the road(s), Sidewalk 
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Easement and street lighting shown on the recorded plot are private right-of-ways and common 

areas benefiting all Lots shown on the Record Plat; and it is hereby provided that the road or 

roads, Sidewalk Easement, street lighting and common areas shown on the Record Plat, is 

declared to be private road(s), a private Sidewalk Easement, private street lighting, private 

common areas and private storm water management erosion and sediment control facilities and 

that each property owner who obtains a deed for a Lot as shown on the Record Plat as served by 

such road(s), Sidewalk Easement, street lighting, common areas, and private storm water 

management erosion and sediment control facilities by the acceptance of such conveyance, 

hereby agrees to be responsible for maintaining, repairing, replacing the Common Areas 

including the roads, street, Sidewalk Easement, street lights, and providing electric service for 

street lighting and for the up keep of all improvements on such road(s) and Common Areas 

through the Association (“Common Areas”). 

 4. Maintenance by Association. The responsibility for maintenance, repair and 

replacement of the Common Areas shall be the responsibility of the Association and the 

assessment of such cost shall be prorata among all Lot Owners served with each Lot having an 

equal assessment to all other Lots served by such road(s), Sidewalk Easement, street lighting and 

Common Areas. 

 5. Remedial or Restrictive Council. The Declarant further declares that all Lots 

created on the lands that are the subject matter of this Declaration shall be subject to the 

following remedial or restrictive covenants: 

  A. The numbered Lots shall not be used to harbor or raise any swine, hogs, 

chickens or any non-domesticated animals, including horses, sheep, cows, goats, etc. 
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  B. All Lots shall only be improved by stick-built, custom-built, or modular 

residential structures, which have not previously been occupied or received a certificate of 

occupancy at another location.  Each main dwelling structure must have a an under roof and 

heated living area of a minimum of 1,800 square feet for one-story dwellings, and 2,200 square 

feet for two-story dwellings, exclusive of decks and porches.  Each main dwelling unit roof(s) 

shall have:  

   (1) A minimum roof pitch of 5'/12' for a single story main dwelling; 

   (2) For a two-story main dwelling, the roof pitch may be modified to 

accommodate hip roofs, gambrel roofs and/or mansard roofs; provided however, that a gambrel, 

hip or mansard roof must have a minimum 3’/12’ pitch; 

   (3) Shed roofs and flat roofs shall not be allowed on a main dwelling or 

garage, unless approved by the ARC as being in harmony with the architecture of the main 

dwelling, and all porch roofs shall have a minimum of 3'/12' pitch.  

  C. Each main dwelling shall have an attached garage. 

  D. Manufactured homes shall be strictly prohibited.  A manufactured home 

shall be a housing unit defined by the Sussex County Comprehensive Zoning Ordinance as a 

mobile home or trailer, and if not defined by such Ordinance, shall be a housing unit which 

moves to the site affixed to a chassis.   Modular homes are permissible.  A modular home is any 

structure that is trucked to the site with its interior components constructed off-site.  No structure 

of any temporary character, shack, barn or other outbuildings, except as provided herein, shall be 

placed on any Lot at any time, except during periods of construction for storage of materials, and 

such temporary structures shall not in any event be used for living quarters. 
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  E. All buildings or structures placed on the Lots are subject to the building 

setback requirements for front, side and rear property lines as ordained by the RPC approval of 

Evergreen Residential Planned Community by the Sussex County Government.  No shed 

structure shall be allowed. 

  F. Travel trailers, motor homes, campers, wave runners, boats and/or boat 

trailers may be placed at the rear of the property, behind the home, provided the placement does 

not encroach on any side yard or rear yard setback requirement, and is not visible from the street 

or streets. 

  G. All grass is to be no greater than six (6) inches in height.  If grass is 

greater than six (6) inches in height, the Declarant, the Association, or their successors have the 

right to cut said grass and the property owner shall be required within five (5) days of invoicing 

to pay the cost incurred by the invoicing entity doing such work. 

  H. The only detached accessory structure permitted shall be one (1) garage 

type structure per Lot as an accessory to an existing or fully completed main dwelling.  The 

siding and roof materials and color of any detached garage must match the main structure, and 

the roof of the garage must have a roof pitch of no less than 4’/12’.  The size of the any detached 

garage shall be no greater than 24' x 24' and not less than 12’ x 12’. 

  I. All driveways must be covered with cement, tar and chip, blacktop, 

concrete paver, brick, or by a pervious surface approved by the ARC as in harmony with the 

architecture of the main dwelling and beneficial to storm water management, and fully 

completed within six (6) months of the Certificate of Occupancy for the main dwelling on any 

Lot. 
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  J. No drying lines for the drying or airing of fabrics or other material will be 

permitted on the site within view of the streets. 

  K. No stripped down, partially wrecked or junked motor vehicles are to be 

located on the property and exposed to view.  No repairing or overhauling of automobiles will be 

permitted unless contained within a fully enclosed garage.  In the event an automobile is not used 

for an extended period of time, it must be removed or stored within a garage. 

  L. No noxious, offensive or illegal activity shall be carried on any Lot.  Lot 

Owners shall not perform any acts, or carry on any practices which may be a nuisance or menace 

to other Lot Owners, including permitting their dogs to bark continually that would be annoying 

to adjoining Lots as to cause a nuisance or unreasonably disturb any resident of the Community. 

  M. No business activities shall be authorized on any Lot, except however, 

customary home occupations may be maintained on any Lot; however, excluded from home 

occupations shall be barber shops and beauty salons. 

  N. No trash, ashes, garbage or other refuse shall be dumped, stored or 

accumulated on any Lot. 

  O. No outside burning of wood, trash, garbage or household refuse shall be 

permitted. 

  P. Once construction of any building, whether a main residential structure or 

permitted accessory structure limited to one detached garage per lot as further specified in 5.G., 

above, shall have commenced, such construction shall proceed without delay until the same is 

completed, unless the delay is attributed to causes beyond the control of the owner.  Cessation of 

work, once started for a continuous period of ninety (90) days, shall be prima facie evidence of 
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an attempt to abandon the same, and any abandonment of commenced construction shall be 

deemed a nuisance.  All Lots must be graded and seeded within six (6) months of obtaining a 

Certificate of Occupancy for any main dwelling. 

  Q. The Property may be located in the vicinity of land used primarily for 

agricultural purposes on which normal agricultural uses and activities have been afforded the 

highest priority status.  It can be anticipated that such agricultural uses and activities may now or 

in the future involve noise, dust, manure and other odors, the use of agricultural chemicals and 

nighttime farm operations.  The use and enjoyment of the Property is expressly conditioned upon 

acceptance of any annoyance or inconvenience which may result from such normal agricultural 

uses and activities.  This restriction incorporates the notice of agricultural use protection 

ordained by the Sussex County Code at § 99-6 G(1). 

  R. The numbered Lots as developed by the individual Lot Owners of the Lots 

in the Community are subject to a stormwater management plan, which includes, and is not 

limited to specifications for culvert pipes to be placed under driveways.  Each Owner of a 

numbered Lot, upon development of a driveway to serve that Lot, shall be responsible for the 

installation of a culvert pipe conforming to the location and specifications of the construction of 

culvert pipes beneath driveways as contained in the record drainage plan for the Community of 

record in the Office of the Sussex County Planning and Zoning Commission.  The installation of 

the culvert pipe under driveways and the maintenance of same shall be the sole responsibility of 

the Lot Owner installing the driveway and the culvert pipe.  The Lot Owners recognize that the 

failure to properly install the culvert pipes under the driveways in conformance with the drainage 

plan may cause Sussex County to withhold a building or occupancy permit until the driveway 
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culvert pipe is brought to the standards required by the approved drainage plan.  Each Lot Owner 

agrees to install the underground driveway culvert pipe in accordance with the specifications 

hereinabove established, and the cost to correct any installed culvert pipe to meet those 

specifications shall be at the sole cost of the Lot Owner. 

  S. Some of the Lots may contain wetlands regulated by the U.S. Army Corps 

of Engineers and/or State of Delaware.  Any Lot conveyed, if known by the Declarant to contain 

wetlands, shall include in its deed a notice and warning that such Lot contains regulated wetlands 

which shall state the following:  “This site contains regulated wetlands--activities within these 

wetlands may require a permit from the U.S. Army Corps of Engineers and/or the State of 

Delaware.”  This restriction is provided to comply with Sussex County Code § 99-6 H. 

  T. Any Lot which contains any portion of the Sidewalk Easement as depicted 

on the Record Plat is subject to a Sidewalk Easement. The Owners of such Lots shall cooperate 

with the Association in maintaining the portion of the Sidewalk Easement located on such Lot 

free of obstruction and to allow the uses permitted in the Sidewalk Easement.  Additionally, if a 

Lot Owner cause’s damage to a portion of the improvements created within the Sidewalk 

Easement, the Lot Owner causing such damage shall be subject to a special assessment imposed 

by the Association to effect repairs caused to the sidewalk improvements of the Lot Owner by 

the Lot Owner’s agents or contractors causing damage. 

 6. Lots subject to Assessment by the Association.  By taking title to a deed for a Lot 

subject to these restrictive covenants, the Lot Owner recognizes that the Association will 

determine whether any street and road improvements, and/or Common Area improvements 

shown on the approved Record Plat, requires maintenance and/or repair.  All assessments for 
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maintenance expense of roads and/or drainage facilities shall be determined in a like manner.  

Each Lot Owner recognizes that the provisions of this restrictive covenant are intended to 

comply with, and to bring the Community into conformity with the requirements of the Sussex 

County Code § 99-27. 

 7. Creation of Corporation for Owners Association. The Declarant will cause a 

nonprofit corporation, The Evergreen Residential Planned Community Owners Association, Inc., 

to be incorporated under the laws of the State of Delaware, for the purpose of exercising the 

functions of the Association under this Declaration. 

 8. Reservation of Easements by Declarant.  The Declarant has the right to grant and 

reserve easements and rights-of-way through, under, over and across the common areas, and 

easements for the installation, maintenance and inspection of the lines and appurtenances for 

public or private water, sewage, drainage, gas, electricity, telephone, cable television and any 

other utility. 

 9. Architectural Approval of Structures.  In order to insure the development and 

maintenance of the Community as a residential development of high standards, no building, 

structure, fence, wall or other erection shall be commenced, erected, maintained or used, nor 

shall any addition to or change or alterations therein, or in the use thereof, be made upon any Lot 

which is subject to the Declaration, no matter for what purpose or use, until complete and 

comprehensive plans and specifications showing the nature, kind, shape, height, materials, floor 

plans, exterior architectural scheme, location and placements on the Lot, structure or other 

erection, the grading and landscaping of the Lot to be built upon or improved, and such other 

information as may be necessary to determine the type, nature or scope of the proposed 
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improvement as is reasonably necessary, shall be submitted to and approved in writing by the 

ARC, or its successors.  The plans shall be submitted to the ARC for approval along with a 

payment in the amount as set forth from time to time by the Association to discharge its 

expenses, if any.  If the ARC does not reject a submitted plan within thirty (30) days of verified 

receipt, the plan shall be deemed approved by the ARC, except that any approval obtained by the 

passage of time without action or otherwise, shall not authorize any construction which is in 

violation of any explicit prohibition herein provided.  Verified receipt shall be by accepted 

certified mail, registered mail, or written receipt of hand delivery.  Plans shall be delivered to the 

Declarant, until the Association is organized by its first election of Directors by the members, 

and, thereafter, to the registered agent of the Association.  A copy all such plans and 

specifications, finally approved as aforesaid, shall be lodged permanently with the ARC; 

PROVIDED, HOWEVER, that nothing herein shall require the aforesaid approval as to interior 

decorations, alterations or changes. 

  The ARC, or its successors, shall have the right to refuse to approve any such 

plans or specifications, grading or landscaping plans or changes, which are not in compliance 

with Paragraph 5 of the Declaration, or not suitable or desirable to the ARC, or its successors, 

based upon an application of the mandatory architectural considerations herein provided.  In 

passing on such plans, the ARC shall take into consideration the suitability of the proposed 

building or other improvements or erections and/or the materials of which the building or other 

improvements or erections are to be built, and the site upon which it is proposed to be built, the 

harmony thereof with the surroundings, and the harmony of such improvements, additions, 

alterations or changes, as planned, on the adjacent or neighboring property, and any and all 
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factors which in its opinion, would affect the harmony of such proposed improvements, 

erections, alterations or changes with previously approved structures on Lots subject to this 

Declaration. 

 10. Binding Effect.  These restrictions and remedial provisions are binding on the 

Declarant, and on each Lot Owner who takes title to a Lot in the Community and shall bind and 

run with title to the Lots. 

 11. Membership and Voting Rights.  

  A. Every Owner of a Lot, which is subject to assessment shall be a Member 

of the Association provided, however, that any such person or entity who holds such interest 

merely as security for performance of an obligation shall not be a Member, unless and until such 

person or entity has succeeded to such Owner’s interest by enforcement of such security interest.  

Membership shall be appurtenant to and may not be separated from the ownership of any Lot, 

which is subject to assessment.  Provided, however, that the Declarant shall be considered an 

Owner of each Lot held by it, whether such Lot or Lots are or are not subject to assessment. 

  B. The Association shall have one class of voting membership; Class A: 

which shall be all Owners, including the Declarant.  Class A members shall be entitled to one (1) 

vote for each Lot.  When more than one person holds an interest in any Lot all such persons shall 

be members.  The vote of such Lot shall be exercised as the Owners themselves determine, but in 

no event shall more than one (1) vote be cast with respect to any Lot.   

  C. The Declarant shall establish the Association by the filing of a Certificate 

of Incorporation of the Association when the Declarant, at its sole discretion, deems the creation 
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of such Association appropriate, except that the Certificate of Incorporation shall be filed by the 

Declarant no later than January 1, 2025. 

 12. Property Subject to Declaration.  The real property subject to this Declaration is 

all that property located in Baltimore Hundred, Sussex County, Delaware as shown on the 

Record Plat, and as described in Exhibit "A." The lands subject to this Declaration shall also be 

subject to restrictions, easements or rights of way previously granted by the Declarant, or its 

predecessors in title as recorded in the Office of the Recorder of Deeds, in and for Sussex 

County. 

  13.  Property Rights in the Common Areas. 

  A. Owners’ Easement of Enjoyment.  Every Owner shall have a right of 

easement of enjoyment in and to the Common Areas, and such easement shall be appurtenant to 

and shall pass with the title to every Lot. 

  B. Title to Common Areas.  The Declarant shall convey legal title in the 

Common Areas to the Association.  The conveyance of title in the Common Areas may be 

retained by the Declarant until such time as the Declarant has completed improvements thereon, 

and until such a time as, in the opinion of the Declarant, the Association shall be able to maintain 

the same, but, notwithstanding any other provision herein, the Declarant hereby covenants for 

itself, its successors and assigns, that it shall convey all its right, title and interest in the Common 

Areas to the Association, free and clear of all liens, but subject to all previous restrictions of 

record and this Declaration no later than the 1st day of January, 2025. 

  C. Extent of Member's Easements.  The rights and easements of enjoyment 

created hereby shall be subject to the following: 
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   (a)  The right of the Association, in accordance with its Certificate of 

Incorporation and By-Laws to borrow money for the purpose of improving the Common Areas 

and in aid thereof to mortgage the properties, and the rights of such mortgagee in the property 

shall be subordinate to the rights of the Owners hereunder, provided, however, that no such 

borrowing or mortgaging shall be made unless approved by the vote of two-thirds (2/3) of the 

eligible votes at a meeting duly called for such purpose. 

   (b)  The right of the Association to take such steps as are reasonably 

necessary to protect the above described properties against foreclosure. 

   (c)  The right of the Association as provided in its Certificate of 

Incorporation or By-Laws, to suspend the enjoyment rights of any Member in any easement or in 

any Common Areas, for a period during which any assessment against such Member remains 

unpaid for infractions of the Declaration or of the Association’s published rules and regulations, 

except the voting rights of any Member may not be suspended. 

   (d)  The right of the Association to dedicate or transfer all or any part of its 

interest in the Common Areas (subject to easements created hereunder, or previously created of 

record) to any public agency, authority or utility for such purposes and subject to such conditions 

as may be agreed to by the Members, provided that no such dedication or transfer or 

determination as to purposes or as to the conditions thereof, shall be effective unless an 

instrument of consent signed by the Members entitled to cast two-thirds (2/3) of the votes has 

been recorded. 

   (e)  The right of the Declarant prior to the conveyance of the Common 

Areas to the Association, and of the Association, to grant and reserve easements and rights-of-
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way through, under, over and across the Common Areas, for the installation, maintenance and 

inspection of lines and appurtenances for public or private water, sewer, drainage, gas, 

electricity, telephone and other utilities. 

   (f)  The right of the Association to adopt rules and regulations governing 

the use by the Owners of the Common Areas.  

   (g) The right of the Association, pursuant to adopted rules and regulations, 

to assess liquidated damages in an amount reasonably determined by the Association's Board of 

Directors to be imposed as a special assessment against any Lot Owner who violates or proposes 

to violate the Declaration or the rules adopted by the Association, in an amount necessary to 

compensate the Association and the remaining Lot owners for the damages that would occur for 

a violation of the Declaration or the rules adopted by the Association.  The reasonableness of the 

liquidated damages imposed by the Board of Directors of the Association for anticipatory or 

actual breaches of the Declaration or the rules adopted by the Association shall be presumed 

reasonable and shall be enforced by a court of competent jurisdiction as a reasonable assessment 

of liquidated damages unless the affected Lot Owner can establish that there is an arbitrary 

relationship between the amount of the liquidated damages and the harm sought to be prevented 

by the established liquidated damage.  All such liquidated damages shall be assessed as a special 

assessment of liquidated damages in accordance with Paragraph 14, provided however, that 

before imposing the special assessment for liquidated damages, the lot owner to be assessed shall 

have the opportunity to contest the assessment by providing notice to the Board of Directors of 

the Association requesting a hearing within seventy-two (72) hours of notice of intent to impose 

a liquidated damages special assessment. 
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  D. Delegation of Use.  Any Owner may delegate the rights of enjoyment to 

the Common Areas and facilities to the members of the Owner’s family, tenants, guests, or 

contract purchasers (and members of the family of any tenant or contract purchaser) who resides 

on the Lot, or to such other persons as may be permitted by the Association. 

  E. Obligations of the Association.    The Association shall: 

   (a) Take title to, own, manage and maintain any portion of the 

Common Areas transferred to it, as described in Paragraph 3. 

   (b)  Operate and maintain, for the use and benefit of all Members of the 

Association, all Common Areas and facilities and improvements developed thereon. 

   (c)  Operate and maintain all facilities on, mow the grass on, plant and 

replace landscaping on, all Common Areas.  

   (d)  Maintain and restrict the use or uses to be made on or to the Common 

Areas. 

 14. Covenant for Maintenance by the Declarant.  Until the Common Areas are 

improved and transferred to the Association, title to the Common Areas shall be retained by the 

Declarant.  The Declarant shall be entitled to utilize initial assessments and annual assessments 

paid by Lot Owners to defer maintenance expenses in the Common Areas until sixty percent 

(60%) of all Lots in the Community are sold to third-party purchasers for value.  In the event that 

the actual maintenance of the Common Areas exceeds the expenses discharged by an annual 

assessment per year, per sold Lot, then in that event, the Declarant shall pay the excess 

maintenance requirements until sixty percent (60%) of the Lots are sold.  After sixty percent 

(60%) of the Lots are sold, the Declarant shall be under no obligation to contribute to Common 
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Areas maintenance expenses.  Any capital improvements to Common Areas shall be made by the 

Declarant at its expense until sixty percent (60%) of the Lots are sold by the Declarant to a third-

party purchaser for value. 

 15. Covenant for Maintenance and to Accept and Discharge Assessments.   

  A. Creation of Lien and Personal Obligation of Assessments.  The Declarant, 

for itself and its successors and assigns, and each Lot Owner within the Property, hereby 

covenants, and each Owner of any Lot, by acceptance of a deed or other transfer document 

therefor, whether or not it shall be expressly established in such Deed or other transfer document, 

hereby covenants and agrees to pay the Association: (1) annual assessments or charges; (2) 

liquidated damage assessments, if imposed, pursuant to the provisions of Paragraph 13C(g); and 

(3) an initial assessment in the amount of Two Hundred Dollars ($200.00) due upon the 

conveyance of any Lot from the Declarant to a third-party purchaser for value (except to the 

Declarant), such assessments to be fixed, established and collected as hereinafter provided.  The 

annual assessment, liquidated damage assessment and initial assessment, together with interest 

and costs and reasonable attorney's fees, shall be a charge on the Lot, and shall be a continuing 

lien upon the Lot against which each such assessment is made.  Each such assessment, together 

with interest, costs, and reasonable attorney's fees for the collection thereof, shall also be the 

personal obligation of the person who was the Owner of such property at the time when the 

assessment was due.  A personal obligation for delinquent assessment shall not pass to the 

Owner's successor in title (other than as a lien on the land), unless expressly assumed by them.   

  B. Purpose of Assessments.  Assessments levied by the Association shall be 

for the purpose of promoting the recreation, health, safety and welfare of the residents of the 
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Property, or for the improvement and maintenance of the Common Areas of the property, and for 

services and facilities devoted to this purpose and related to the use and enjoyment of the 

Common Areas, including, but not limited to, the payment of taxes and insurance thereon, repair, 

replacement and additions thereto, for the cost of labor, equipment, materials, management and 

supervision thereof, or for operating reserve funds and reserve funds for repair and replacement 

of the Common Areas and the facilities thereon, or for a purpose of discharging a duty or 

obligation of the Association, and/or for liquidated damages for the breach or anticipated breach 

of the Declaration or rules adopted by the Association by a Lot Owner. 

  C. Basis and Maximum Annual Assessment.  Each respective Lot to be sold 

by the Declarant, as conveyed by the Declarant after the final date of transfer to any Owner, shall 

thereafter be subject to assessments to be paid to the Association.  The amount of such annual 

assessment shall be fixed annually at Five Hundred Dollars ($500.00) per year until sixty percent 

(60%) of all Lots in the Community are sold to third-parties other than the Declarant, or a 

successor Declarant, and thereafter periodically as needs for annual assessments arise, as 

determined by the Association through the Board of Directors, and shall be charged or assessed 

in equal proportions against each Lot within the property, except for assessments for liquidated 

damages.  The first assessment year shall be January 1, 202_, and the assessment rate for the 

first assessment year is set at Five Hundred Dollars ($500.00), and thereafter each annual 

assessment shall be made for each subsequent calendar year commencing as of January 1 of each 

year.  Each annual assessment shall be due and payable on or before thirty (30) days after it has 

been fixed and levied.  It shall be the duty of the Association to notify all Owners, whose 

addresses are listed with the said Association, within thirty (30) days after said annual 
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assessment has been fixed or levied, giving the amount of the charge of the assessment for said 

year, when due, and the amount due on each Lot or parcel of land owned by each such Owner.  

Failure of the Association to levy the assessment for any one year shall not affect the right of the 

Association to do so for any subsequent year. 

  D. Establishment of Annual Assessment Rate.  The Board of Directors of the 

Association may, after sixty percent (60%) of all Lots are transferred and sold to third-parties 

other than the Declarant, after consideration of current maintenance costs and future needs of the 

Association, fix the annual assessment in an amount deemed appropriate and may provide for the 

payment in monthly or quarterly installments; provided however, that if any periodic payment 

obligation is not paid on its due date, the full annual amount of the assessment shall be due.  In 

establishing each annual assessment after the first annual assessment, the Board of Directors may 

increase the annual assessment by twenty percent (20%) over the previous year's assessment.  

Any increase in the annual assessment in excess of twenty percent (20%) over the previous 

year’s assessment shall require approval by fifty-one percent (51%) of the eligible votes of the 

Association. 

  E. Initial Assessment.  In addition to the annual assessment or other 

assessments, the Declarant, for use of the Association, hereby establishes an initial assessment to 

be paid by the purchaser upon the conveyance of each Lot from the Declarant (except the 

Declarant) to a third-party purchaser for value; and the amount of such initial assessment is set at 

Two Hundred Fifty Dollars ($250.00).  The Declarant may use that fund to pay the cost of any 

obligation to maintain the Common Areas pending transfer of the fund and the Common Areas 

to the Association.   
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  F. Special Assessment for Liquidated Damages.  The Association, through its 

Board of Directors, has the power and duty to impose liquidated damage assessments for 

violations of this Declaration and/or By-Laws or Rules of the Association.  Such assessment 

shall be imposed in the manner set forth in Paragraph 13C(g). 

  G. Date of Commencement Assessment; Due Date.  The annual assessments 

as to any Lot shall commence on the conveyance of such Lot, prorated for the remaining portion 

of said year, providing such conveyance is after January 1, 202_.  In the event a Lot is conveyed 

prior to January 1, 202_, the annual assessment will commence January 1, 202_.  The due date 

of any liquidated damage assessment shall be established by the Board of Directors in 

establishing the liquidated damage assessment. 

  H. Effect of Nonpayment of Assessment.  The Personal Obligation of the 

Owner; the Lien; Remedies of the Association.  If any assessment is not paid on the date when 

stated to be due in the notice of assessment, then the assessment shall be deemed delinquent, and 

if the delinquent payment is a periodic payment (i.e. monthly, quarterly, etc.), the entire 

assessment shall be delinquent, and shall, together with such interest thereon and cost of 

collection thereof, including reasonable attorney's fees, as hereinafter provided, continue as a lien 

on the Lot and any structure built thereon which shall bind such Lot in the hands of the Owner, 

his heirs, devisees, personal representatives, successors and assigns.  In addition to such lien 

rights, the obligation of the assessment shall be a personal obligation of the then Owner to pay 

such assessment, however, the personal obligation shall not pass to his successors in title (other 

than as a lien on the land) unless expressly assumed by them.  If the assessment is not paid 

within thirty (30) days after the delinquency, the assessment shall bear interest from the date of 
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delinquency at the rate of the legal interest rate authorized by 6 Del. C. § 2301 as amended, and 

the Association may bring legal action against the Owner personally obligated to pay the same or 

may enforce or foreclose the lien against the Lot; and in the event a judgment is obtained, such 

judgment shall include interest on the assessment from its due date and reasonable attorney's fees 

to be fixed by the Court, together with the costs of collection.  No Owner of a Lot may waive or 

otherwise escape liability for an assessment provided for herein by non-use of the Common 

Areas or abandonment of his or its Lot.  The Association reserves the right to suspend the 

enjoyment rights of any Member in any easement or Common Area for the period during which 

any assessment against such Member remains unpaid. 

  I. Subordination of the Lien to the First Mortgage.  The lien of the 

assessments provided for herein shall be subordinate to the lien of any first mortgage on the Lot.  

Sale or transfer of any Lot shall not affect the assessment lien.  However, sale or transfer of any 

Lot by foreclosure of any first mortgage or any proceedings in lieu thereof, shall extinguish the 

lien of such assessments as to payments which become due prior to such sale or transfer.  No sale 

or transfer shall relieve such Lot from liability for any assessments thereafter becoming due or 

from the lien thereof. 

  J. Exempt Property.  The following property subject to this Declaration shall 

be exempted from the assessments, charges and liens created herein: 

   (a)  All properties dedicated to and accepted by a government body, 

agency or authority and devoted to public use; 

   (b)  All Common Areas; 
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   (c)  All Lots owned by the Declarant until sold to third persons, unless 

such Lots are improved by a permitted structure. 

 16. Amendment.  This Declaration may be amended at any time after it is recorded by 

sixty percent (60%) of the Lot Owners voting at a meeting of the Association providing prior 

notice of the proposed amendment or by written consent to approve amendment as noticed in the 

ballot to the Lot Owners written consent. 

[signature pages] 
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 IN WITNESS WHEREOF, the Declarant executes this Declaration of Restrictions and 

Covenants this _____ day of _______________, 2005. 

 
     MICHAEL P. JUSTICE 
     Trustee of the Michael P. Justice Revocable  

Trust dated July 20, 2017 
 
 
______________________ By ________________________(SEAL) 
 Witness       , Trustee 
 
 
 
 
STATE OF DELAWARE : 
    : ss. 
COUNTY OF SUSSEX : 
 
 BE IT REMEMBERED, that on this ________ day of ___________, A.D. 2019, 

personally came before me, the Subscriber, a Notary Public for the State and County aforesaid, 

MICHAEL P. JUSTICE, Trustee of the Michael P. Justice Revocable Trust dated July 20, 2017, 

party to this Indenture, known to me personally to be such, and acknowledged this Indenture to 

be his deed. 

 GIVEN under my Hand and Seal of Office, the day and year aforesaid. 

 
 
      ____________________________ 
       Notary Public 





 
 

PROPOSED FINDINGS OF FACTS 
 AND  

CONDITIONS OF APPROVAL 
 

  



PROPOSED FINDINGS OF FACT AND CONDITIONS 
CHANGE OF ZONE #1900 

 
 

 

1. This is an application for a Residential Planned Community including 45 single-
family homes on 16.1 acres in Baltimore Hundred on the west side of Route 362 
(Parker House Road) approximately ½ mile south of  the intersection of Parker 
House Road with Beaver Dam Road, and is known as Tax Parcel 1-34-16.00-
51.00. 

2. The applicant and owner/developer of the project is Michael P. Justice, 
Trustee.  

3. The lands to the north of the subject property are zoned General Residential 
(GR), lands to the west are located within the Town of Ocean View  with a 
density similar to that allowed in a GR district.  Lands to the south are zoned 
GR and C-1, general commercial.  CZ #1900 does not change the underlying 
zone of the property, but adds a Residential Planned Community Overlay to 
establish a GR-RPC property with a density of 2.82 dwelling units/acre. 

4. This application is consistent with and meets the goals of the Coastal Area 
established in the 2018 Update to the Comprehensive Land Use Plan of Sussex 
County and its Future Land Use Map. 

5. With the conditions imposed the development will be designed in accordance 
with the County zoning ordinance and subdivision ordinance.  

6. The project has a proposed density of 2.83 units per acre, similar to the density 
of the surrounding residential communities 

a. 3.02 du/ac. Kensington Park 

b. 2.97 du/ac. Plantation Park  

c. 2.74 du/ac. Ocean Air 

d. 2.64 du/ac Silverwoods Phase 1  

7. The property is in investment level III according to the State Strategies for 
Spending map. According to the 2019 Sussex County Comprehensive Plan, the 
property is in a Coastal Area, which supports a mix of housing types. 

8. Potable water will be provided by Tidewater Utilities.  

9. Sewer will be provided by Sussex County.  

10. The project will have a homeowners association for the maintenance of 
common areas, e.g., open areas, amenities, streets, etc., in compliance with 
DUCIOA.  

  



11. The items listed in Section 99-9C of the Subdivision Ordinance have been 
satisfactorily addressed, in that:  

a. The subdivision will be integrated into the existing terrain and 
surrounding landscape with the maintenance of open space, trees and 
buffers;  

b. Impacts to the existing wetland ditch shall be minimized to allow for 
drainage improvements only.  All impacts to wetlands shall be subject to 
the review and approval of the U.S. Army Corps of Engineers and the 
Delaware Department of Natural Resources and Environmental Control.    

c. The property has 5 acres of existing forest, 2 acres of existing forest are 
to be preserved in common open space.    

d. The development design will preserve 39% of the parcel as common 
open space;  

e. The developer will provide assurances that tree, vegetation and soil 
removal will be minimal and enhanced through landscaping features;  

f. Objectionable features, such as dry storm water management ponds and 
homes adjacent to neighboring properties will be minimized by the 
inclusion of forest buffers around the perimeter of the proposed 
dwelling lots;  

g. Through the establishment of a stormwater management plan approved 
by the Soil Conservation Service, erosion and sedimentation and 
pollution of surface and groundwater will be minimized on site;  

h. The project will provide for safe vehicular and pedestrian movement 
within the site and onto connecting roadways;  

i. Area property values will not be negatively affected by development of 
the project;  

j. The project will not adversely affect the preservation and conservation 
of farmland;  

k. The project will have a positive benefit on schools by generating 
economic benefits in the form of increased revenues through property 
taxes. The developer will consult with Indian River School District to 
determine whether a school bus shelter will be provided. At the same 
time, the expected demographic of purchasers and impact on the school 
system is not expected to create a burden on the school district; 

l. The Delaware Department of Transportation did not require a Traffic 
Impact Study for this proposed project.  

m. The project will be compatible with other area land uses, including 
residential development in the vicinity. · In addition, the project has 
been designed to minimize any adverse impacts on properties that are 
adjacent to it;  

n. The project will not adversely affect area waterways in that the surface 
and stormwater management plan will provide containment and 



treatment on site.  

o. The applicant has responded to the Preliminary Land Use Service.  The 
project will be served with County sewer and central potable water.  

p. The change of zone is consistent with the character and trend of 
development in the immediate area and have no adverse impact of any 
sort on neighboring or nearby properties.  

q. As a result, the approval of this change of zone promotes and protects 
the health, safety, convenience, orderly growth and welfare of the 
inhabitants of Sussex County.   







 

PLANNING & ZONING COMMISSION                                                              Sussex County 
      ROBERT C. WHEATLEY, CHAIRMAN  DELAWARE 
 KIM HOEY STEVENSON, VICE-CHAIRMAN                                                                               sussexcountyde.gov  

         R. KELLER HOPKINS  302-855-7878 T 
          J. BRUCE MEARS                                                                                                            302-854-5079 F 
        HOLLY J. WINGATE             JANELLE CORNWELL, AICP 
     DIRECTOR 
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Application: CU 2200 & CZ 1901 Mary and Victor Rico  
 
Applicant/Owner: Mary and Victor Rico 
   31422 Indian Mission Road 
   Millsboro, DE 19966 
 
Site Location:  20797 Sunset Ln. North side of John J. Williams Hwy., approximately 

0.28 mile northeast of Camp Arrowhead Rd. 
 
Current Zoning: AR-1 (Agricultural Residential District) 
 
Proposed Zoning: MR (Medium Residential District) 
 
Proposed Use:  Multi-Family (7 Units) 
  
Comprehensive Land  
Use Plan Reference:   Commercial and Coastal Areas 
 
Councilmatic 
District:  Mr. Burton 
 
School District: Cape Henlopen School District 
 
Fire District:  Lewes Fire District 
 
Sewer:   Sussex County 
 
Water:    Private, On-Site 
 
Site Area:   0.927 ac. +/- 
 
Tax Map ID.:   234-7.00-100.00 
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Memorandum 
To: Sussex County Planning Commission Members  
From: Lauren DeVore, Planner III    
CC: Vince Robertson, Assistant County Attorney and applicant  
Date: December 3, 2019 
RE: Staff Analysis for CZ 1901 Mary and Victor Rico  
 
This memo is to provide background and analysis for the Planning Commission to consider as a 
part of application CZ 1901 Mary and Victor Rico to be reviewed during the December 12, 2019 
Planning Commission Meeting. This analysis should be included in the record of this application 
and is subject to comments and information that may be presented during the public hearing.  
 
The request is for a Change of Zone for parcel 234-7.00-100.00 to facilitate a change from the 
Agricultural Residential (AR-1) Zoning District to a Medium-Density Residential (MR) Zoning 
District and is located at 20797 Sunset Lane in Lewes, DE 19958. The size of the property is 0.927 
acres +/-.   
 
The 2018 Sussex County Comprehensive Plan Update (Comprehensive Plan) provides a 
framework of how land is to be developed.  As part of the Comprehensive Plan a Future Land Use 
Map is included to help determine how land should be zoned to ensure responsible development.  
The Future Land Use map in the plan indicates that the property has the land use designation of 
“Commercial Areas.” 
 
The surrounding land use to the north and east are designated “Coastal Areas.” Coastal Areas 
support a range of housing types including single-family homes, townhouses, and multi-family units 
provided that special environmental concerns are addressed. The adjacent parcels to the west and 
south of the subject parcel are designated “Commercial Areas.” “Commercial Areas include 
concentrations of retail and service uses, commercial corridors, shopping centers, hotels, motels, 
car washes and auto dealers. This includes other medium and larger scale commercial uses as well 
as mixed-use buildings. 
 
Table 4.5-2 “Zoning Districts Applicable to Future Land Use Categories” of the 2018 Sussex 
County Comprehensive Plan states that the Medium Density Residential Zoning District may be 
appropriate within the Coastal Ares designation. However, the Medium Density Residential Zoning 
District is not specifically listed as an applicable Zoning District in the Commercial Area. 
  
The property is zoned AR-1 (Agricultural Residential District.)  The property directly to the north 
of the application site is zoned Agricultural Residential District (AR-1). Properties to the east and 
south are zoned Agricultural Residential (AR-1) and existing properties on the opposite side of 
John J. Williams Highway (Route 24) are zoned Marine (M). The parcels to the west reflect a variety 



 

 

of zoning districts and include a mixture of Agricultural Residential (AR-1), Neighborhood 
Business (B-1) and Medium Density Residential (MR). 
 
Since 2011, there have not been any other Change of Zone applications considered within a 1-mile 
radius of the application site. 
 
Based on the analysis of the land use, surrounding zoning and uses, a change of zone to allow for 
a property zoned Medium Density Residential (MR) in this location may be considered consistent 
with the surrounding land use, area zoning, and uses.   
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Memorandum  
To: Sussex County Planning Commission Members  
From: Jennifer Norwood, Planner I 
CC: Vince Robertson, Assistant County Attorney and applicant  
Date: December 5, 2019 
RE: Staff Analysis for CU 2200 Mary and Victor Rico  
 
This memo is to provide background and analysis for the Planning Commission to consider as a part 
of application CU 2200 Mary and Victor Rico to be reviewed during the December 12, 2019 Planning 
Commission Meeting. This analysis should be included in the record of this application and is subject 
to comments and information that may be presented during the public hearing. 
 
The request is for a Conditional Use for parcel 234-7.00-100.00 to allow for multi-family (7 units) to 
be located at 20797 Sunset Lane, Lewes.  The size of the property is 0.927 ac. +/-.     
 
The 2018 Sussex County Comprehensive Plan Update (Comprehensive Plan) provides a framework 
of how land is to be developed. Also included as part of the Comprehensive Plan is the Future Land 
Use Map to help determine how land should be zoned and to ensure responsible future development.  
The Future Land Use Map indicates that the property has the land use designation of “Commercial 
Areas.”  
 
The surrounding land use to the north and east are designated as “Coastal Areas.” Coastal Areas 
support a range of housing types including single-family homes, townhouses, and multi-family units 
provided that special environmental concerns are addressed. The adjacent parcels to the west and 
south of the subject parcel are designated “Commercial Areas.” “Commercial Areas include 
concentrations of retail and service uses, commercial corridors, shopping centers, hotels, motels, car 
washes and auto dealers. This includes other medium and larger scale commercial uses as well as 
mixed-use buildings. 
 
The property is zoned AR-1 (Agricultural Residential District.)  The property directly to the north of 
the application site is zoned Agricultural Residential District (AR-1). Properties to the east and south 
are zoned Agricultural Residential (AR-1) and existing properties on the opposite side of John J. 
Williams Highway (Route 24) are zoned Marine (M). The parcels to the west reflect a variety of zoning 
districts and include a mixture of Agricultural Residential (AR-1), Neighborhood Business (B-1) and 
Medium Density Residential (MR). 
 
Since 2011, there have not been any other Conditional Use application within a 1-mile radius of the 
application site.  
 
Based on the analysis of the land use, surrounding zoning and uses, the Conditional Use to allow for 
multi-family (7 units) may be considered consistent with the land use, area zoning and uses.     
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