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SUSSEX COUNTY COUNCIL

AGENDA

JANUARY 28, 2020

10:00 A.M.
Call to Order

Approval of Agenda

Approval of Minutes

Reading of Correspondence

Public Comments

Presentation by Bill Andrew, President & CEO, Delaware Electric Cooperative

Todd Lawson, County Administrator

1. Administrator’s Report

10:30 a.m. Public Hearing

Memorandum of Understanding (MOU) between Sussex County and DelDOT
regarding the process of land use applications.

Grant Requests

1. Eastern Shore AFRAM Festival for MLK Day of Celebration
2. Greater Millsboro Chamber of Commerce for Stars & Stripes Celebration
3. Cape Henlopen Educational Foundation for Teacher Grant Program

Introduction of Proposed Zoning Ordinances

Council Members’ Comments

Executive Session — Personnel pursuant to 29 Del.C. §10004(b)

COUNTY ADMINISTRATIVE OFFICES
2 THE CIRCLE | PO BOX 589
GEORGETOWN, DELAWARE 19947

EQUAL HOUSING
OPPORTUNITY



Possible Action on Executive Session ltems

1:30 p.m. Public Hearings

Conditional Use No. 2199 filed on behalf of OA-Rehoboth, LLC

“AN ORDINANCE TO GRANT A CONDITIONAL USE OF LAND IN A CR-1
COMMERCIAL RESIDENTIAL DISTRICT FOR MULTI-FAMILY (224 UNITS)
TO BE LOCATED ON A CERTAIN PARCEL OF LAND LYING AND BEING IN
LEWES AND REHOBOTH HUNDRED, SUSSEX COUNTY, CONTAINING
18.793 ACRES, MORE OR LESS” (lying on the south side of John J. Williams
Highway (Route 24) approximately 0.29 mile east of Warrington Road) (Tax 1.D. No.
334-12.00-127.01 and 127.10) (911 Address: Not Available)

Change of Zone No. 1900 filed on behalf of Michael P. Justice, Trustee

“AN ORDINANCE TO AMEND THE COMPREHENSIVE ZONING MAP OF
SUSSEX COUNTY FROM A GR GENERAL RESIDENTIAL DISTRICT TO A
GR-RPC GENERAL RESIDENTIAL DISTRICT - RESIDENTIAL PLANNED
COMMUNITY FOR A CERTAIN PARCEL OF LAND LYING AND BEING IN
BALTIMORE HUNDRED, SUSSEX COUNTY, CONTAINING 16.1 ACRES,
MORE OR LESS” (lying on the west side of Parker House Road, approximately 0.35
mile south of Beaver Dam Road) (Tax 1.D. No. 134-16.00-51.00) (911 Address: None
Available)

Change of Zone No. 1901 filed on behalf of Mary and Victor Rico

“AN ORDINANCE TO AMEND THE COMPREHENSIVE ZONING MAP OF
SUSSEX COUNTY FROM AN AR-1 AGRICULTURAL RESIDENTIAL
DISTRICT TO A MR MEDIUM-DENSITY RESIDENTIAL DISTRICT FOR A
CERTAIN PARCEL OF LAND LYING AND BEING IN INDIAN RIVER
HUNDRED AND LEWES AND REHOBOTH HUNDRED, SUSSEX COUNTY,
CONTAINING 0.927 ACRES, MORE OR LESS” (lying on the east side of Sunset
Lane on the north side of John J. Williams Highway (Route 24) approximately 0.28
mile northeast of Camp Arrowhead Road) (Tax I.D. No. 234-7.00-100.00) (911
Address: 20797 Sunset Lane, Lewes)

Conditional Use No. 2200 filed on behalf of Mary and Victor Rico

“AN ORDINANCE TO GRANT A CONDITIONAL USE OF LAND IN A MR
MEDIUM-DENSITY RESIDENTIAL DISTRICT) FOR MULTI-FAMILY (7
UNITS) TO BE LOCATED ON A CERTAIN PARCEL OF LAND LYING AND
BEING IN INDIAN RIVER HUNDRED AND LEWES AND REHOBOTH
HUNDRED, SUSSEX COUNTY CONTAINING 0.927 ACRES, MORE OR LESS”
(lying on the east side of Sunset Lane on the north side of John J. Williams Highway
(Route 24) approximately 0.28 mile northeast of Camp Arrowhead Road) (Tax I.D.
No. 234-7.00-100.00) (911 Address: 20797 Sussex Lane, Lewes)

Adjourn



B R e e S e e e T e S S e e

Sussex County Council meetings can be monitored on the internet at www.sussexcountyde.gov.
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In accordance with 29 Del.C. §10004(e)(2), this Agenda was posted on Tuesday, January 21, 2020 at 4:45
p.m., and at least seven (7) days in advance of the meeting.

This Agenda was prepared by the County Administrator and is subject to change to include the addition
or deletion of items, including Executive Sessions, which arise at the time of the Meeting.

Agenda items may be considered out of sequence.
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http://www.sussexcountyde.gov/
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Memorandum of Understanding (MOU) between Sussex County and DelDOT
The MOU describes the coordination process between Sussex County and DelDOT regarding the
process of land use applications.
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2019
SUSSEX COUNTY/DELAWARE DEPARTMENT OF TRANSPORTATION
MEMORANDUM OF UNDERSTANDING
FOR LAND DEVELOPMENT COORDINATION

WHEREAS, Title 9, Section 6962 of the Delaware Code “Highway Capacity” obligates Sussex
County to “establish an agreement with the Department of Transportation to provide a procedure
for analysis by the Department of Transportation (“DelDOT”) of the effects on traffic of each
rezoning application; and

WHEREAS, This Memorandum of Understanding is intended to comply with the foregoing
requirements of Title 9, Section 6962 of the Delaware Code; and

WHEREAS, Land development has the potential to impact adjacent highways and Sussex County
and DelDOT recognize that an analysis of the effects upon traffic is important in all types of land
use decisions (Residential Planned Communities, Major Subdivisions, Conditional Uses) and not
just rezoning applications; and

WHEREAS, The 2018 Sussex County Comprehensive Plan promotes greater coordination
between DelDOT and Sussex County in land use decisions; and

WHEREAS, Sussex County is solely responsible for land use decisions in Sussex County; and
WHEREAS, the DelDOT is responsible for the operation, maintenance, and construction of State-
maintained roads as well as the regulation of all entrance and roadway improvements required as

part of new development; and

WHEREAS, it is the desire of Sussex County and DelDOT to coordinate land development with
transportation needs.

NOW, THEREFORE,

BE IT RESOLVED that Sussex County Council and DelDOT hereby adopt the following
Memorandum of Understanding:

DEFINITIONS

COMMITTED OFF-SITE IMPROVEMENTS — Road improvements for the benefit of safety
and/or capacity that are generally beyond the limits of the site entrance and frontage that are
required to be built by an approved land development project. Such improvements do not include
auxiliary lanes that serve the site entrance, but may include roadway widening along the frontage
of the site.

l|Page
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FEE IN LIEU - DelDOT regulations define an Area Wide Study Fee that, under certain conditions,
DelDOT may accept when it would otherwise require a TIS. The fees accepted are used by
DelDOT to subsidize the preparation of studies of larger areas than a TIS would normally address;
they are not used to build improvements. Payment of the fee does not relieve a developer of
responsibility to build or contribute toward transportation.

LEVEL OF SERVICE (LOS) - A quantitative stratification of a performance measure or measures
representing how well a transportation facility or service operates from a traveler’s perspective.
For each type of facility or service there are six levels of service, ranging from A to F, with A
representing the best operating condition and F the worst operating conditions. Except as may be
specified by DelDOT, LOS shall be determined in accordance with the current edition of the
Highway Capacity Manual, a publication of the Transportation Research Board.

PRELIMINARY TRAFFIC ANALYSIS - An evaluation by DelDOT, in terms of the proposed
trip generation, to determine whether a Traffic Impact Study is necessary with regard to a proposed
land use approval.

TRAFFIC IMPACTS:

DIMINUTIVE - The change in land use is expected to increase the trip generation of the
subject land by fewer than 50 vehicle trips per day.

NEGLIGIBLE - The change in land use is expected to increase the trip generation of the
subject land by fewer than 50 vehicle trips in any hour and fewer than 500 vehicle trips per day.

MINOR - The change in land use is expected to increase the trip generation of the subject
land by at least 50 but fewer than 200 vehicle trips in any hour and at least 500 vehicle trips per
day.

MAJOR - The change in land use is expected to increase the trip generation of the subject
land by more than 200 vehicle trips in any hour or more than 2,000 vehicle trips per day.

TRAFFIC IMPACT STUDY (TIS) — A study conducted during the development approval process,
in accordance with applicable DelDOT regulations, to determine the impacts that traffic generated
by the proposed development will have on the surrounding street network and the improvements
needed to the transportation system in order to mitigate those impacts.

TRAFFIC OPERATIONAL ANALYSIS (TOA) — An evaluation, or series of evaluations,
conducted during the review of subdivision, land development and entrance plans, in accordance
with applicable DelDOT regulations, primarily intended to determine site entrance location and
movements to be allowed at the site entrance. These evaluations may include; Queuing Analysis,
Highway Capacity Manual Analysis, and Crash Analysis.
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LAND USE COORDINATION

1.
2.

Sussex County will make the final decisions on all matters of land use.

The Sussex County Planning and Zoning Department will request a Preliminary Traffic
Analysis from DelDOT for each land use application to determine if the resulting traffic
impact will be negligible, minor, or major. This shall not be required where the County
Planning and Zoning staff, in concurrence with DelDOT staff, finds that the proposed
change in land use will have a diminutive impact upon the road system. Unless more time
is required given the size or complexity of the land use application, DelDOT shall endeavor
to provide a Preliminary Traffic Analysis within twenty days after receiving the Analysis
request.

Given the seasonal nature of high-volume traffic volume in Sussex County, and since the
“season” has expanded beyond just Memorial Day through Labor Day, with very high
traffic volumes on seasonal weekends, it is important for DelDOT to take into account
these high volumes in any analysis that it performs. To be effective, low-volume off season
volumes should not be utilized where they will artificially lower average traffic volumes.
Unless waived as set forth in Paragraph 2 above, Sussex County will not consider an
application until DelDOT supplies Sussex County with the above information.

When it is determined that the traffic impact would be negligible, no further traffic analysis
will be necessary. DelDOT has the authority to make such a determination where (based
on the full development of the property as limited by either the zoning code or other factors)
the expected average daily traffic (ADT) of the site will not exceed five hundred (500)
trips. When DelDOT determines negligible impact will occur, they will provide projected
traffic volumes in support. Sussex County may approve land use applications with
negligible impact at its discretion.

When DelDOT determines the traffic impact to be minor, the traffic analysis shall include
the feasibility of providing safe access and the condition, pavement, and the geometry of
the nearby roadways and intersections relative to the traffic the subject property could
generate. Where any of these are deemed inadequate, DelDOT shall comment to this effect,
and identify roadway improvements that shall be required by the Developer. An Area

Wide Study Fee (AWSF) letter will be generated to document the developer’s obligations
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10.

to construct identified roadway improvements or fund road improvements as required by
DelDOT. In addition, DelDOT may require further study if necessary.

When DelDOT determines that the traffic impact will be major, the developer will be
required to conduct an in-depth Traffic Impact Study (TIS) (at the developer’s expense) to
DelDOT standards. In addition, Sussex County, at its own initiative, may require a
developer to conduct at TIS. The TIS will also consider the effects of active or proposed
transportation improvements in the adopted Six (6) Year Capital Improvements Program,
Current Transportation Plans, and Committed Off-Site Improvements, and the current
Sussex County Comprehensive Plan and establish staging for development as needed.
DelDOT will provide a technical evaluation of the TIS. Alternatively DelDOT may allow
a Traffic Operational Analysis (TOA) instead of a TIS.

As an alternative to the TIS or TOA process set forth above, when DelDOT has determined
that the area in question has already been the subject of sufficient study, a new TIS or TOA
may not be required. Instead, DelDOT may require a “Fee in Lieu” to be paid by the
developer to DelDOT to recoup all or a portion of the cost of the prior studies relied upon
by DelDOT in lieu of a new TIS or TOA. The “Fee in Lieu” is unrelated to the developer’s
subsequent obligations to construct or fund road improvements as required by DelDOT
and the “Fee in Lieu” is not a waiver of those requirements. A TIS or AWSF letter will be
generated to document the developer’s obligations.

Sussex County and DelDOT shall endeavor, where possible, to maintain a Level of Service
of D on roads and intersections affected by a land use application. However, Sussex
County and DelDOT recognize that: (a) a Level of Service of D is not always attainable;
(b) that this threshold may create an undue burden on a property owner looking to develop
a property given the prior development that has occurred in an area contributing to the
existing Level of Service; or (c) other relevant factors (such as the size of the property, type
or importance of the development) may mitigate against maintaining a Level of Service D.
If the existing Level of Service is below D prior to the impact of the proposed land use, the
existing Level of Service must at least be maintained.

No public hearing on the land use application shall occur until: (a) Sussex County receives
the approved TIS from DelDOT; (b) Sussex County receives the approved TOA from
DelDOT; (c) DelDOT advises that a “Fee in Lieu” (described in Paragraph 8 above) is
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11.

12.

13.

appropriate instead of a TIS; or (d) the application will have a diminutive impact as
described above.
When DelDOT determines, on the basis of a TIS or TOA or studies previously performed
as part of the “Fee in Lieu” process, that a land use decision could cause the threshold level
of service to be exceeded, the County will not approve the land use application unless the
developer takes appropriate measures to maintain operations at the threshold level or unless
Sussex County finds that there are sufficient reasons why the developer should not be
responsible for all or part of the measures necessary to maintain the threshold level of
service. Sussex County, in the latter case, shall set forth in writing their reasons for
approving the land use application.
Sussex County does not have the ability to determine what, if any, conditions of approval
related to roadway improvements or traffic would be appropriate in a given land use
application. Therefore, if, in DelDOT’s opinion, there are appropriate conditions of
approval that should be imposed upon a land use decision, DelDOT shall offer those
conditions as part of its TIS or as part of its Technical Advisory Committee review for
consideration by Sussex County. Any such proposed conditions shall be clearly
summarized by DelDOT in its Preliminary Traffic Analysis. After considering all relevant
information regarding the land use application, Sussex County shall consider the proposed
conditions but shall not be obligated to include them as part of any approval.
Phasing of land development with highway capacity and safety improvements to restore
and maintain a level of service “D” may be required by DelIDOT. To accomplish this,
DelDOT should state what phasing is appropriate for the subject land use application and
clearly state that phasing requirement to Sussex County so that Sussex County can clearly
incorporate it into its various approvals as appropriate. Sussex County may then impose
that phasing requirement as part of its approval of a land use application. Phasing of the
project can include (but is not limited to) a consideration the following:

a. A delay of all or part of the development until specific highway improvements are

made by DelDOT or others:
b. Whether the required highway improvements are being funded or constructed at the

developer’s own expense;
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14.

15.

16.

17.

c. Whether the developer is participating in, and/or funding, transit or traffic
mitigation strategies.

The phasing requirements shall be included as a Plan Sheet at the time of Final Site Plan
approval. However, whenever possible, DelDOT shall endeavor to state whether a phasing
recommendation is likely (with specific details to follow) as part of the TIS process prior
to the Preliminary Site Plan or other public hearing process so that Sussex County, the
developer and the public can have an expectation that phasing may be considered as part
of the project development. Phasing tied to other types of site plan approval is addressed
in a following Section of this MOU regarding Site Plan Coordination.
Where measures to maintain operations are agreed upon by a developer, both DelDOT and
Sussex County shall assure that these measures are carried out.
When Sussex County believes that expert testimony regarding transportation issues is
required to make a land use decision (such as a rezoning, major subdivision, conditional
use or Residential Planned Community), DelDOT will provide a suitable representative to
attend meetings of the Planning and Zoning Commission and/or County Council. The
representative should be someone with specific technical knowledge of the project in
particular and also ongoing projects in the area of Sussex County where the project is to
occur.
In addition to the project-specific information referenced in the preceding paragraph,
DelDOT shall provide regular updates to Sussex County about the status of ongoing and
future roadway and transportation projects in the County, so that County Council and the
Planning & Zoning Commission have an up-to-date understanding of their status. This
shall include both developer-funded and DelDOT-initiated and -funded projects. During
these updates, Sussex County will also have an opportunity to discuss other transportation
improvements that may be needed in the future.
Whenever possible during the implementation of the foregoing items, Sussex County and
DelDOT should encourage master planning for large scale developments on large parcels
or groups of parcels in the Town Center, Coastal Area, Developing Area and commercial
areas as set forth in the Comprehensive Land Use Plan to provide greater flexibility in

design and/or the installation of additional roadways and interconnectivity.
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18.

19.

The Sussex County Planning and Zoning Department is responsible for coordinating all
required information with Sussex County Council and the Planning and Zoning
Commission.

Sussex County shall be entitled to participate in any negotiations between a developer and
DelDOT as to roadway improvements. Sussex County may provide input into those
negotiations, but DelDOT shall be entitled to make the final determination as to all required
roadway improvements and negotiated agreements with a developer. Any agreement
reached between a developer and DelDOT as to roadway improvements, phasing of a
development, funding of roadway improvements, etc. shall be immediately forwarded to
Sussex County for its records with regard to the development. Any subsequent changes or
amendments to a DelDOT/developer agreement shall likewise be immediately forwarded
to Sussex County. Provided, however, that DelDOT recognizes that if a specific
requirement (such as phasing) is incorporated into a land use decision (such as a major
subdivision, conditional use or Residential Planned Community), this may not be
enforceable by Sussex County without an amendment to the subdivision approval or the
ordinance that approved a Residential Planned Community, Conditional Use or certain

other rezonings where conditions can be imposed.

REZONINGS (WITHOUT SITE PLANS OR CONDITIONS OF APPROVAL)

1.

2.

Sussex County and DelDOT acknowledge that on a rezoning to a new zoning district where
a specific site plan is not under consideration, and where the County cannot impose
conditions as part of the rezoning approval, a TIS may not be possible (with the exception
of rezonings to Residential Planned Communities and C-4, where specific site plans are
considered and conditions can be imposed). This is because the various zoning districts
have several permitted uses that are allowed once a rezoning occurs; as a result DelDOT
cannot determine, at the time of rezoning, what the actual use will be nor what the traffic
and possible roadway improvements will be as a result of it. This requires greater
coordination on the part of both Sussex County and DelDOT.

Whenever possible, DelDOT shall endeavor to provide as much information about the

general impacts of the rezoning upon area traffic and roadways as required in the preceding
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Section prior to the public hearing before Sussex County Council and the Planning &
Zoning Commission.

3. Whenever DelDOT is approached by a developer with a specific project in mind, DelDOT
and that developer may enter into an agreement to obtain a TIS for the project as part of
the rezoning process so that the information required as part of the TIS may be included in
the record of the public hearings of the rezoning application. Because other possible uses
of the property may be permitted under the proposed new zoning, Sussex County is not
bound by this information in making its decision on the rezoning. However, if the use that
the TIS is based upon changes after the rezoning occurs, another TIS shall be required and
Sussex County shall not approve any Preliminary or Final Site Plan for the property until
the new TIS is completed with all necessary traffic and roadway improvements determined
by DelDOT. Alternatively, if no TIS is performed on a specific project, DelIDOT or Sussex
County shall have the ability to request a TIS based upon the most impactful permitted use

available under the new zoning classification that is sought.

SITE PLAN COORDINATION

1. Section 115-220D of the Sussex County Zoning Code allows Sussex County to approve
certain site plans “subject to conditions”. In any site plan reviewed pursuant to Section
115-220 of the Sussex Zoning Code, Sussex County, with the assistance of DelDOT, may
impose conditions regarding phasing and the timing of building permits in conjunction
with completion of necessary roadway improvements.

2. Inall site plan reviews, DelDOT will review the site plans in accordance with its rules and
regulations for access and roadway improvements. Sussex County will withhold any site
plan approval until DelDOT has approved all necessary roadway improvements and
entrance design requirements. Provided, however, that this requirement may be waived by
Sussex County for minor amendments to existing site plans that changes the trip generation
by less than 50 trips per day.

3. Sussex County shall withhold the issuance of any building permit until DelDOT has issued

the entrance construction permit associated with the project.
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4. DelDOT will withhold an entrance permit until the developer has agreed to construct the
access point(s) to Department standards and to provide off-site improvements as may be
required to maintain acceptable traffic operation on highways.

5. Sussex County will withhold issuance of the Certificate of Compliance until DelDOT has
accepted the entrance construction and issued the notice to the owner that the entrance

construction permit has been satisfied.

TRANSPORTATION IMPROVEMENT DISTRICTS

1. Inthe event that a land use application falls within a Transportation Improvement District

(“TID”), the requirements of the TID, as set forth in the TID Agreement, shall supersede
the requirements set forth in this MOU.

IT Is FURTHER RESOLVED that the Secretary of the Delaware Department of Transportation

and The County Administrator will affirm this agreement by affixing their signature to the

Resolution.

Adopted by the County Council of Sussex County on , 2019.

President of the County Council of Sussex County

The following signatures concurring herein:

For Sussex County:

Todd Lawson, Sussex County Administrator

Robert Wheatley, Chairman, Sussex County
Planning & Zoning Commission

Janelle Cornwell, Director of Planning & Zoning

For the Department of
Transportation:

Jennifer Cohan, Secretary
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Projected Generated Trips MOU DCM

<50 vpd Diminutive n/a
<500 vpd and <50 vph MNegligible No TIS required
>500 vpd or >50 vph Minor TIS or AWSF required

>2000 vpd or >200 vph Major TIS required




REMARKS TO THE SUSSEX COUNTY PLANNING AND
ZONING COMMISSION REGARDING THE DRAFT
MEMORANDUM OF UNDERSTANDING BETWEEN

SUSSEX COUNTY AND THE DELAWARE
DEPARTMENT OF (DelDOT)

December 12, 2019

A A 4
SARG

Inform-Educate-Engage



Key Observations

. The new draft clearly acknowledges that the County is “solely responsible for all land use decisions
in Sussex County, regardless of the position of other agencies. It must use this authority.

. The revised MOU provides the opportunity to bring more balance and transparency to the County
development review and approval process regarding transportation.

. The MOU must be written so everyone can grasp not only the terms but also what type of
development is included, the sequencing of the process and who is responsible at every stage.

. The MOU must clearly state the specific regulation(s) that apply in each circumstance or provide
the reference in an appendix or include them in the definitions section.

. DelDOT still has too much authority to determine what type of development the County will have
and how infrastructure requirements will be determined, see the first bullet above.



DRAFT 01/06/20

2019
SUSSEX COUNTY/DELAWARE DEPARTMENT OF TRANSPORTATION
MEMORANDUM OF UNDERSTANDING
FOR LAND DEVELOPMENT COORDINATION

WHEREAS, Title 9, Section 6962 of the Delaware Code “Highway Capacity” obligates Sussex
County to “establish an agreement with the Department of Transportation to provide a procedure
for analysis by the Department of Transportation (“DelDOT”) of the effects on traffic of each
rezoning application; and

WHEREAS, This Memorandum of Understanding is intended to comply with the foregoing
requirements of Title 9, Section 6962 of the Delaware Code; and

WHEREAS, Land development has the potential to impact adjacent highways and Sussex County
and DelDOT recognize that an analysis of the effects upon traffic is important in all types of land
use decisions (Residential Planned Communities, Major Subdivisions, Conditional Uses) and not
just rezoning applications; and

WHEREAS, The 2018 Sussex County Comprehensive Plan promotes greater coordination
between DelDOT and Sussex County in land use decisions; and

WHEREAS, Sussex County is solely responsible for land use decisions in Sussex County; and

WHEREAS, the DelDOT is responsible for the operation, maintenance, and construction of State-
maintained roads as well as the regulation of all entrance and roadway improvements required as
part of new development; and

WHEREAS, it is the desire of Sussex County and DelDOT to coordinate land development with
transportation needs.

NOW, THEREFORE,

BE IT RESOLVED that Sussex County Council and DelDOT hereby adopt the following
Memorandum of Understanding:

DEFINITIONS

COMMITTED OFF-SITE IMPROVEMENTS — Road improvements for the benefit of safety
and/or capacity that are generally beyond the limits of the site entrance and frontage that are
required to be built by an approved land development project. Such improvements do not include
auxiliary lanes that serve the site entrance, but may include roadway widening along the frontage
of the site.

AREA WIDE STUDY FEEEEEINIEU — A fee collected to complete an Area Wide Study
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that includes the proposed land use or transportation improvements that benefit the proposed
land use. Payment of an Area Wide Study Fee in lieu of a TIS will not preclude the developer’s
responsibility for funding and/or construction of its share of off-site improvements. Those

improvements may be determined to be needed by the Area Wide Study or other studles e.g. TIS
for other nearbv developments. De o : ne-an g §

LEVEL OF SERVICE (LOS) - A quantitative stratification of a performance measure or
measures representing how well a transportation facility or service operates from a traveler’s
perspective. For each type of facility or service there are six levels of service, ranging from A to
F, with A representing the best operating condition and F the worst operating conditions. Except
as may be specified by DelDOT, LOS shall be determined in accordance with the current edition
of the Highway Capacity Manual, a publication of the Transportation Research Board.

PRELIMINARY TRAFFIC ANALYSIS — A request made by Sussex County Planning and
Zoning Department for ans evaluation by DelDOT in terms of the proposed trip generation, to

determine the Traffic Impact whetheraFratfie Impaet-Study-isneeessary-with regard to a

proposed land use approval.

TRAFFIC IMPACTS:

DIMINUTIVE - The ehange-in-proposed land use is expected to increase the trip
generation of the subject land by fewer than 50 vehicle trips per day.

NEGLIGIBLE - The ehange-in-proposed land use is expected to increase the trip
generation of the subject land by fewer than 50 vehicle trips in any hour orand fewer than
500 vehicle trips per day.

MINOR - The ehange-in-proposed land use is expected to increase the trip generation of
the subject land by at least 50 vehicle trips in any hour but fewer than 200 vehicle trips in
any hour orand at least 500 vehicle trips per day.

MAJOR - The ehange-in-proposed land use is expected to increase the trip generation of
the subject land by more than 200 vehicle trips in any hour or more than 2,000 vehicle
trips per day.

TRAFFIC IMPACT STUDY (TIS) — A study conducted during the development approval
process, in accordance with applicable DelDOT regulations, to determine the impacts that traffic
generated by the proposed development will have on the surrounding street network and the
improvements needed to the transportation system in order to mitigate those impacts.

TRAFFIC OPERATIONAL ANALYSIS (TOA) — An evaluation, or series of evaluations,
conducted during the review of subdivision, land development and entrance plans, in accordance
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with applicable DelDOT regulations, primarily intended to determine site entrance location and
movements to be allowed at the site entrance. These evaluations may include; Queuing Analysis,
Highway Capacity Manual Analysis, and Crash Analysis.

LAND USE COORDINATION

1. Sussex County will make the final decisions on all matters of land use.

2. Preliminary Traffic Analysis:

a. The Sussex County Planning and Zoning Department will request a Preliminary Traffic
Analysis from DelDOT for each land use application to determine if the resulting traffic
diminutive, negligible, minor, or major. Fhisshalnotberequired-where

impact will be

DelDOT shall endeaverte-provide a Preliminary Traffic Analysis within twenty days

(20) after receiving the Analysis request. If more time is needed, a written request

explaining the reason for the additional time will be required.

c. Unless waived-as—setforth-inParasraph-2-abeve, Sussex County will not consider an

application until DelDOT supplies Sussex County with the above information.

3. Diminutive Impact:

b-a. When it is determined that the impact would be diminutive, no further traffic analysis

will be necessary.

4. Negligible Impact:

trips—When DelDOT determines the traffic impact to be negligible-mpaect-will-ecens;

they will provide projected traffic volumes in support_and no further traffic analysis

will be necessary.

b. Sussex County may approve land use applications with negligible impact at its
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discretion.

5. Minor Impact:

a. When DelDOT determines the traffic impact to be minor, the Preliminary Ttraffic
Aanalysis shall include the feasibility of providing safe access and the condition,
pavement, and the geometry of the nearby roadways and intersections relative to the
traffic the subject property could generate. Where any of these are deemed potentially
inadequate, DelDOT shall comment to this effect, and identify roadway improvements
that mayshal be required by the Developer.

b. When DelDOT determines that the traffic impact will be minor, the developer will be

required to pay An Area Wide Study Fee (AWSF).Jetterwill-be-generated-to-document

*  Alternative to an Area Wide Study Fee, the developer may elect to conduct an

in-depth Traffic Impact Study (TIS) (at the developer’s expense) to DelDOT

standards.

* Payment of the fee does not exempt the developer from the responsibility to

make off-site improvements or from preparing a Traffic Operational Analysis

(TOA) if DelDOT identifies a need for a TOA in the plan review process. In
Idition. DelDOT o fust] i '

6. Major Impact:
a. —When DelDOT determines that the traffic impact will be major, the developer will

be required to conduct an in-depth Traffic Impact Study (TIS) (at the developer’s

expense) to DelDOT standards. IradditionSussex-Countyatits-owninttative may
require a developer to conduet at TIS.

e:b. Additionally Alternativelys DelDOT may ask foralew a Traffic Operational Analysis
(TOA) in conjunction with ainstead-efa TIS.

A n arn o tn the o OA _nroce
a a atv
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regquirements—A TIS erAWSE-letter will be generated to document the developer’s

obligations.

7. Elements of the Traffic Impact Study:

a. The TIS will consider the effects of active or proposed transportation improvements in

the adopted Six (6) Year Capital Improvements Program, Current Transportation Plans,

and Committed Off-Site Improvements, and the current Sussex County Comprehensive

Plan and establish staging for development as needed.

b. Given the seasonal nature of high-volume traffic velame-in Sussex County, ;and-sinee

traffic adjustment factors to normalize traffic volumes shall be applied when calculating trip

generation.
Gieiallv ] e | '

c. DelDOT will provide a technical evaluation of the TIS.

8. Level of Service Standards:

a. Sussex County and DelDOT shall endeavor, where possible, to maintain a Level of
Service of D on roads and intersections affected by a land use application. However,
Sussex County and DelDOT recognize that:

* {a)yaLevel of Service of D is not always attainable;

¢ tThat this threshold may create an undue burden on a property owner looking
to develop a property given the prior development that has occurred in an area
contributing to the existing Level of Service;

» erf{eyoOther relevant factors (such as the size of the property, type or
importance of the development) may mitigate against maintaining a Level of
Service D.

é:b.If the existing Level of Service is below D prior to the impact of the proposed land use,
the existing Level of Service must at least be maintained.

c. When DelDOT determines that the traffic impact of the proposed land use causes the
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threshold level of service to be exceeded,—onthe-basisofaTISor TOA or studies

cause-the-thresholdJevel-of service-to-be-exeeeded; the County will not approve the

land use application unless:

+ Tthe developer_agrees to takes appropriate measures to maintain operations at

the threshold level of service: or

» -orunless—Sussex County finds that there are sufficient reasons why the
developer should not be responsible for all or part of the measures necessary to
maintain the threshold level of service. Sussex County, in thisthe-latter case,
shall set forth in writing their reasons for approving the land use application.

9. Coordination:

a. The Sussex County Planning and Zoning Department is responsible for coordinating

all required information with Sussex County Council and the Planning and Zoning

Commission.

s

No public hearing on the land use application shall occur until_one of the following

conditions are met;:

e The application will have a diminutive impact as described above; or,

e The application will have a negligible impact as described above: or,

*  Sussex County receives the approved AWSF letter from DelDOT: or,

*  Sussex County receives the approved TOA from DelDOT: or,

»  Sussex County receives the approved TIS from DelDOT.

e.c. Sussex County does not have the ability to determine what, if any, conditions of
approval related to roadway improvements or traffic would be appropriate in a given
land use application. Therefore, if, in DelDOT’s opinion, there are appropriate
conditions of approval that should be imposed upon a land use decision, DelDOT shall

offer those conditions as part of its TIS or as part of its Technical Advisory Committee
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review for consideration by Sussex County. Any such proposed conditions shall be

clearly summarized by DelDOT m—its—Prebminary—TFraffie—Anabysisprior to the

Preliminary Site Plan hearing.- After considering all relevant information regarding the

land use application, Sussex County shall consider the proposed conditions but shall

not be obligated to include them as part of any approval.

this;—DelDOT should clearly state what phasing of roadway improvements is

appropriate for the proposed-subieet land use application and-elearly-state-that phasine

requirement-to-Sussex-Ceunty-so that Sussex County can consider the phasing elearly
ineerporate-itinte its various approvals as appropriate prior to the Preliminary Site Plan

hearing. Sussex County may then impose that phasing requirement as part of its
approval of a land use application. DelDOT’s Pphasing of the project mayeas include
(but areis not limited to) a-consideration of the following:
* A delay of all or part of the development until specific roadwayhighway
improvements are made by DelDOT or others;:
*  Whether the required roadwayhighway improvements are being funded or
constructed at the developer’s own expense;
*  Whether the developer is participating in, and/or funding, transit or traffic
mitigation strategies.
The phasing requirements shall be included as a Plan Sheet at the time of Final Site

Plan approval.

constdered-aspart-of the projeet-development—Phasing tied to other types of site plan
approval is addressed in a following Section of this MOU regarding Site Plan

Coordination.

h-e. When Sussex County believes that expert testimony regarding transportation issues is
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required to make a land use decision (such as a rezoning, major subdivision, conditional
use or Residential Planned Community), DelDOT will provide a suitable representative
to attend meetings of the Planning and Zoning Commission and/or County Council.
The representative should be someone with specific technical knowledge of the project
in particular and-alseand ongoing projects in the area of Sussex County where the
project is to occur.

+f. In addition to the project-specific information referenced in the preceding paragraph,
DelDOT shall provide regular updates to Sussex County about the status of ongoing
and future roadway and transportation projects in the County, so that County Council
and the Planning & Zoning Commission have an up-to-date understanding of their
status. This shall include both developer-funded and DelDOT-initiated and -funded
projects. During these updates, Sussex County will also have an opportunity to discuss
other transportation improvements that may be needed in the future.

+2. Whenever possible during the implementation of the foregoing items, Sussex County
and DelDOT should encourage master planning for large scale developments on large
parcels or groups of parcels in the Town Center, Coastal Area, Developing Area and
commercial areas as set forth in the Comprehensive Land Use Plan to provide greater

flexibility in design and/or the installation of additional roadways.—and

agreement reached between a developer and DelDOT as to roadway improvements,

phasing of a development;_and funding of roadway improvements_;—ete—shall be
immediatebytimely forwarded to Sussex County for its records with regard to the
development. Any subsequent changes or amendments to a DelDOT _and /developer
agreement shall likewise be timelyimmediately forwarded to Sussex County. Provided,
however, that DelDOT acknowledgesrecegnizes that if a specific requirement (such as
phasing) is incorporated into a land use decision (such as a major subdivision,

conditional use or Residential Planned Community), this may not be enforceable by



DRAFT 01/06/20

Sussex County without an amendment to the subdivision approval or the ordinance that
approved a Residential Planned Community, Conditional Use or certain other

rezoningsrezoning’s where conditions can be imposed.

REZONINGS (WITHOUT SITE PLLANS OR CONDITIONS OF APPROVAL)

L

Sussex County and DelDOT acknowledge that on a rezoning to a new zoning district where a
specific site plan is not under consideration, and where the County cannot impose conditions
as part of the rezoning approval, a TIS may not be possible (with the exception of rezoning’s
to Residential Planned Communities and C-4, where specific site plans are considered and
conditions can be imposed). This is because the various zoning districts have several permitted
uses that are allowed once a rezoning occurs; as a result DelIDOT cannot determine, at the time
of rezoning, what the actual use will be nor what the traffic and possible roadway
improvements will be as a result of it. This requires greater coordination on the part of both
Sussex County and DelDOT.

Whenever possible, DelDOT shall endeavor to provide as much information about the general
impacts of the rezoning upon area traffic and roadways as required in the preceding section prior
to the public hearing before Sussex County Council and the Planning & Zoning Commission.
Whenever DelDOT is approached by a developer with a specific project in mind, DelDOT and
that developer may enter into an agreement to obtain a TIS for the project as part of the
rezoning process so that the information required as part of the TIS may be included in the
record of the public hearings of the rezoning application. Because other possible uses of the
property may be permitted under the proposed new zoning, Sussex County is not bound by this
information in making its decision on the rezoning. However, if the use that the TIS is based
upon changes after the rezoning occurs, another TIS shall be required and Sussex County shall
not approve any Preliminary or Final Site Plan for the property until the new TIS is completed
with all necessary traffic and roadway improvements determined by DelDOT. Alternatively, if
no TIS is performed on a specific project, DelDOT erSussex—County-shall have the ability to
request a TIS based upon the most impactful permitted use available under the new zoning

classification that is sought.
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SITE PLAN COORDINATION

1. Section 115-220D of the Sussex County Zoning Code allows Sussex County to approve certain
site plans “subject to conditions”. In any site plan reviewed pursuant to Section 115-220 of the
Sussex Zoning Code, Sussex County, with the assistance of DelDOT, may impose conditions
regarding phasing and the timing of building permits in conjunction with completion of
necessary roadway improvements.

2. In all site plan reviews, DelDOT will review the site plans in accordance with its rules and
regulations for access and roadway improvements. Sussex County will withhold any site plan

approval until DelDOT has provided a Letter of No Contention (LONC) or a Letter of No

Objection to Recordation (LONOR).appreved—alneeessary—roadwaytmprovements—and
entrance—design—requirements: Provided, however, that this requirement may be waived by

Sussex County for minor amendments to existing site plans that changes the trip generation by

less than 50 trips per day.

3. Sussex County shall withhold the issuance of any building permit until DelDOT has issued the
entrance eenstraetion-permit associated with the project.

4. DelDOT will withhold an entrance_construction permit until the developer has agreed to
construct the access point(s) to Department standards and to provide off-site improvements as
may be required to maintain acceptable traffic operation on roadwayshighways.

5. Sussex County will withhold issuance of the Certificate of Compliance until DelDOT has
accepted the entrance construction as substantially completed.and—issued-thenotice—to—the

ot . ¢ has ] fod

TRANSPORTATION IMPROVEMENT DISTRICTS

1. In the event that a land use application falls within a Transportation Improvement District
(“TID”), the requirements of the TID, as set forth in the TID Agreement, shall supersede the
requirements set forth in this MOU.

IT IS FURTHER RESOLVED that the Secretary of the Delaware Department of
Transportation and The County Administrator will affirm this agreement by affixing their

signature to the Resolution.

10
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Adopted by the County Council of Sussex County on ,2019.

President of the County Council of Sussex County

The following signatures concurring herein:

For Sussex County:

Todd Lawson, Sussex County Administrator

Robert Wheatley, Chairman, Sussex County
Planning & Zoning Commission

Janelle Cornwell, Director of Planning & Zoning

For the Department of
Transportation:

Jennifer Cohan, Secretary

11
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2019
SUSSEX COUNTY/DELAWARE DEPARTMENT OF TRANSPORTATION
MEMORANDUM OF UNDERSTANDING
FOR LAND DEVELOPMENT COORDINATION

WHEREAS, Title 9, Section 6962 of the Delaware Code “Highway Capacity” obligates Sussex
County to “establish an agreement with the Department of Transportation to provide a procedure
for analysis by the Department of Transportation (“DelDOT”) of the effects on traffic of each
rezoning application; and

WHEREAS, This Memorandum of Understanding is intended to comply with the foregoing
requirements of Title 9, Section 6962 of the Delaware Code; and

WHEREAS, Land development has the potential to impact adjacent highways and Sussex County
and DelDOT recognize that an analysis of the effects upon traffic is important in all types of land
use decisions (Residential Planned Communities, Major Subdivisions, Conditional Uses) and not
just rezoning applications; and

WHEREAS, The 2018 Sussex County Comprehensive Plan promotes greater coordination
between DelDOT and Sussex County in land use decisions; and

WHEREAS, Sussex County is solely responsible for land use decisions in Sussex County; and

WHEREAS, the DelDOT is responsible for the operation, maintenance, and construction of State-
maintained roads as well as the regulation of all entrance and roadway improvements required as
part of new development; and

WHEREAS, it is the desire of Sussex County and DelDOT to coordinate land development with
transportation needs.

NOW, THEREFORE,

BE IT RESOLVED that Sussex County Council and DelDOT hereby adopt the following
Memorandum of Understanding:

DEFINITIONS

COMMITTED OFF-SITE IMPROVEMENTS — Road improvements for the benefit of safety
and/or capacity that are generally beyond the limits of the site entrance and frontage that are
required to be built by an approved land development project. Such improvements do not include
auxiliary lanes that serve the site entrance, but may include roadway widening along the frontage
of the site.

AREA WIDE STUDY FEE — A fee collected to complete an Area Wide Study that includes the
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proposed land use or transportation improvements that benefit the proposed land use. Payment of
an Area Wide Study Fee in lieu of a TIS will not preclude the developer’s responsibility for
funding and/or construction of its share of off-site improvements. Those improvements may be
determined to be needed by the Area Wide Study or other studies, e.g. TIS for other nearby
developments.

LEVEL OF SERVICE (LOS) - A quantitative stratification of a performance measure or
measures representing how well a transportation facility or service operates from a traveler’s
perspective. For each type of facility or service there are six levels of service, ranging from A to
F, with A representing the best operating condition and F the worst operating conditions. Except
as may be specified by DelDOT, LOS shall be determined in accordance with the current edition
of the Highway Capacity Manual, a publication of the Transportation Research Board.

PRELIMINARY TRAFFIC ANALYSIS — A request made by Sussex County Planning and
Zoning Department for an evaluation by DelDOT, in terms of the proposed trip generation, to
determine the Traffic Impact with regard to a proposed land use approval.

TRAFFIC IMPACTS:

DIMINUTIVE - The proposed land use is expected to increase the trip generation of the
subject land by fewer than 50 vehicle trips per day.

NEGLIGIBLE - The proposed land use is expected to increase the trip generation of the
subject land by fewer than 50 vehicle trips in any hour or fewer than 500 vehicle trips per
day.

MINOR - The proposed land use is expected to increase the trip generation of the subject
land by at least 50 vehicle trips in any hour but fewer than 200 vehicle trips in any hour
or at least 500 vehicle trips per day.

MAJOR - The proposed land use is expected to increase the trip generation of the subject
land by more than 200 vehicle trips in any hour or more than 2,000 vehicle trips per day.

TRAFFIC IMPACT STUDY (TIS) — A study conducted during the development approval
process, in accordance with applicable DelDOT regulations, to determine the impacts that traffic
generated by the proposed development will have on the surrounding street network and the
improvements needed to the transportation system in order to mitigate those impacts.

TRAFFIC OPERATIONAL ANALYSIS (TOA) — An evaluation, or series of evaluations,
conducted during the review of subdivision, land development and entrance plans, in accordance
with applicable DelDOT regulations, primarily intended to determine site entrance location and
movements to be allowed at the site entrance. These evaluations may include; Queuing Analysis,
Highway Capacity Manual Analysis, and Crash Analysis.
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LAND USE COORDINATION

1. Sussex County will make the final decisions on all matters of land use.
2. Preliminary Traffic Analysis:

a. The Sussex County Planning and Zoning Department will request a Preliminary Traffic
Analysis from DelDOT for each land use application to determine if the resulting traffic
impact will be diminutive, negligible, minor, or major.

b. DelDOT shall provide a Preliminary Traffic Analysis within twenty days (20) after
receiving the Analysis request. If more time is needed, a written request explaining the
reason for the additional time will be required.

c. Unless waived, Sussex County will not consider an application until DelDOT supplies
Sussex County with the above information.

3. Diminutive Impact:

a. When it is determined that the impact would be diminutive, no further traffic analysis

will be necessary.
4. Negligible Impact:

a. When DelDOT determines the traffic impact to be negligible they will provide
projected traffic volumes in support and no further traffic analysis will be necessary.

b. Sussex County may approve land use applications with negligible impact at its
discretion.

5. Minor Impact:

a. When DelDOT determines the traffic impact to be minor, the Preliminary Traffic
Analysis shall include the feasibility of providing safe access and the condition,
pavement, and the geometry of the nearby roadways and intersections relative to the
traffic the subject property could generate. Where any of these are deemed potentially
inadequate, DelDOT shall comment to this effect, and identify roadway improvements
that may be required by the Developer.

b. When DelDOT determines that the traffic impact will be minor, the developer will be
required to pay An Area Wide Study Fee (AWSF).

» Alternative to an Area Wide Study Fee, the developer may elect to conduct an

in-depth Traffic Impact Study (TIS) (at the developer’s expense) to DelDOT
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standards.
» Payment of the fee does not exempt the developer from the responsibility to
make off-site improvements or from preparing a Traffic Operational Analysis

(TOA) if DelDOT identifies a need for a TOA in the plan review process.

6. Major Impact:

a.

C.

When DelDOT determines that the traffic impact will be major, the developer will be
required to conduct an in-depth Traffic Impact Study (TIS) (at the developer’s
expense) to DelDOT standards.

Additionally, DelDOT may ask for a Traffic Operational Analysis (TOA) in
conjunction with a TIS.

A TIS letter will be generated to document the developer’s obligations.

7. Elements of the Traffic Impact Study:

a.

C.

The TIS will consider the effects of active or proposed transportation improvements in
the adopted Six (6) Year Capital Improvements Program, Current Transportation Plans,
and Committed Off-Site Improvements, and the current Sussex County Comprehensive
Plan and establish staging for development as needed.

Given the seasonal nature of high-volume traffic in Sussex County, seasonal traffic
adjustment factors to normalize traffic volumes shall be applied when calculating trip generation.

DelDOT will provide a technical evaluation of the TIS.

8. Level of Service Standards:

a.

Sussex County and DelDOT shall endeavor, where possible, to maintain a Level of
Service of D on roads and intersections affected by a land use application. However,
Sussex County and DelDOT recognize that:

» Level of Service of D is not always attainable;

* That this threshold may create an undue burden on a property owner looking to
develop a property given the prior development that has occurred in an area
contributing to the existing Level of Service;

» Other relevant factors (such as the size of the property, type or importance of

the development) may mitigate against maintaining a Level of Service D.

b. Ifthe existing Level of Service is below D prior to the impact of the proposed land use,

the existing Level of Service must at least be maintained.
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When DelDOT determines that the traffic impact of the proposed land use causes the
threshold level of service to be exceeded, the County will not approve the land use
application unless:
» The developer agrees to take appropriate measures to maintain operations at the
threshold level of service; or,
* Sussex County finds that there are sufficient reasons why the developer should
not be responsible for all or part of the measures necessary to maintain the
threshold level of service. Sussex County, in this case, shall set forth in writing

their reasons for approving the land use application.

9. Coordination:

a.

b.

The Sussex County Planning and Zoning Department is responsible for coordinating
all required information with Sussex County Council and the Planning and Zoning
Commission.
No public hearing on the land use application shall occur until one of the following
conditions are met:

» The application will have a diminutive impact as described above; or,

» The application will have a negligible impact as described above; or,

* Sussex County receives the approved AWSF letter from DelDOT; or,

» Sussex County receives the approved TOA from DelDOT; or,

* Sussex County receives the approved TIS from DelDOT.
Sussex County does not have the ability to determine what, if any, conditions of
approval related to roadway improvements or traffic would be appropriate in a given
land use application. Therefore, if, in DelDOT’s opinion, there are appropriate
conditions of approval that should be imposed upon a land use decision, DelDOT shall
offer those conditions as part of its TIS or as part of its Technical Advisory Committee
review for consideration by Sussex County. Any such proposed conditions shall be
clearly summarized by DelDOT prior to the Preliminary Site Plan hearing. After
considering all relevant information regarding the land use application, Sussex County
shall consider the proposed conditions but shall not be obligated to include them as part

of any approval.

d. DelDOT should clearly state what phasing of roadway improvements is appropriate for
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the proposed land use application so that Sussex County can consider the phasing in its
various approvals as appropriate prior to the Preliminary Site Plan hearing. Sussex
County may then impose that phasing requirement as part of its approval of a land use
application. DelDOT’s phasing of the project may include (but are not limited to)
consideration of the following:
* A delay of all or part of the development until specific roadway improvements
are made by DelDOT or others;
*  Whether the required roadway improvements are being funded or constructed
at the developer’s own expense;
*  Whether the developer is participating in, and/or funding, transit or traffic
mitigation strategies.
The phasing requirements shall be included as a Plan Sheet at the time of Final Site
Plan approval. Phasing tied to other types of site plan approval is addressed in a
following Section of this MOU regarding Site Plan Coordination.
When Sussex County believes that expert testimony regarding transportation issues is
required to make a land use decision (such as a rezoning, major subdivision, conditional
use or Residential Planned Community), DelDOT will provide a suitable representative
to attend meetings of the Planning and Zoning Commission and/or County Council.
The representative should be someone with specific technical knowledge of the project
in particular and ongoing projects in the area of Sussex County where the project is to
occur.
In addition to the project-specific information referenced in the preceding paragraph,
DelDOT shall provide regular updates to Sussex County about the status of ongoing
and future roadway and transportation projects in the County, so that County Council
and the Planning & Zoning Commission have an up-to-date understanding of their
status. This shall include both developer-funded and DelDOT-initiated and -funded
projects. During these updates, Sussex County will also have an opportunity to discuss
other transportation improvements that may be needed in the future.
Whenever possible during the implementation of the foregoing items, Sussex County
and DelDOT should encourage master planning for large scale developments on large

parcels or groups of parcels in the Town Center, Coastal Area, Developing Area and



DRAFT 01/06/20

commercial areas as set forth in the Comprehensive Land Use Plan to provide greater
flexibility in design and/or the installation of additional roadways.

h. Any agreement reached between a developer and DelDOT as to roadway
improvements, phasing of a development and funding of roadway improvements shall
be timely forwarded to Sussex County for its records with regard to the development.
Any subsequent changes or amendments to a DelDOT and developer agreement shall
likewise be timely forwarded to Sussex County. Provided, however, that DelDOT
acknowledges that if a specific requirement (such as phasing) is incorporated into a
land use decision (such as a major subdivision, conditional use or Residential Planned
Community), this may not be enforceable by Sussex County without an amendment to
the subdivision approval or the ordinance that approved a Residential Planned
Community, Conditional Use or certain other rezoning’s where conditions can be

imposed.

REZONINGS (WITHOUT SITE PLLANS OR CONDITIONS OF APPROVAL)

L

Sussex County and DelDOT acknowledge that on a rezoning to a new zoning district where a
specific site plan is not under consideration, and where the County cannot impose conditions
as part of the rezoning approval, a TIS may not be possible (with the exception of rezoning’s
to Residential Planned Communities and C-4, where specific site plans are considered and
conditions can be imposed). This is because the various zoning districts have several permitted
uses that are allowed once a rezoning occurs; as a result DelIDOT cannot determine, at the time
of rezoning, what the actual use will be nor what the traffic and possible roadway
improvements will be as a result of it. This requires greater coordination on the part of both
Sussex County and DelDOT.

Whenever possible, DelDOT shall endeavor to provide as much information about the general
impacts of the rezoning upon area traffic and roadways as required in the preceding section prior
to the public hearing before Sussex County Council and the Planning & Zoning Commission.
Whenever DelDOT is approached by a developer with a specific project in mind, DelDOT and
that developer may enter into an agreement to obtain a TIS for the project as part of the

rezoning process so that the information required as part of the TIS may be included in the
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record of the public hearings of the rezoning application. Because other possible uses of the
property may be permitted under the proposed new zoning, Sussex County is not bound by this
information in making its decision on the rezoning. However, if the use that the TIS is based
upon changes after the rezoning occurs, another TIS shall be required and Sussex County shall
not approve any Preliminary or Final Site Plan for the property until the new TIS is completed
with all necessary traffic and roadway improvements determined by DelDOT. Alternatively, if
no TIS is performed on a specific project, DelDOT shall have the ability to request a TIS based
upon the most impactful permitted use available under the new zoning classification that is

sought.

SITE PLAN COORDINATION

1. Section 115-220D of the Sussex County Zoning Code allows Sussex County to approve certain
site plans “subject to conditions”. In any site plan reviewed pursuant to Section 115-220 of the
Sussex Zoning Code, Sussex County, with the assistance of DelDOT, may impose conditions
regarding phasing and the timing of building permits in conjunction with completion of
necessary roadway improvements.

2. In all site plan reviews, DelDOT will review the site plans in accordance with its rules and
regulations for access and roadway improvements. Sussex County will withhold any site plan
approval until DelDOT has provided a Letter of No Contention (LONC) or a Letter of No
Objection to Recordation (LONOR). Provided, however, that this requirement may be waived
by Sussex County for minor amendments to existing site plans that changes the trip generation
by less than 50 trips per day.

3. Sussex County shall withhold the issuance of any building permit until DelDOT has issued the
entrance permit associated with the project.

4. DelDOT will withhold an entrance construction permit until the developer has agreed to
construct the access point(s) to Department standards and to provide off-site improvements as
may be required to maintain acceptable traffic operation on roadways.

5. Sussex County will withhold issuance of the Certificate of Compliance until DelDOT has

accepted the entrance construction as substantially completed.
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TRANSPORTATION IMPROVEMENT DISTRICTS

1. In the event that a land use application falls within a Transportation Improvement District
(“TID”), the requirements of the TID, as set forth in the TID Agreement, shall supersede the
requirements set forth in this MOU.

IT IS FURTHER RESOLVED that the Secretary of the Delaware Department of
Transportation and The County Administrator will affirm this agreement by affixing their

signature to the Resolution.

Adopted by the County Council of Sussex County on ,2019.

President of the County Council of Sussex County

The following signatures concurring herein:

For Sussex County:

Todd Lawson, Sussex County Administrator

Robert Wheatley, Chairman, Sussex County
Planning & Zoning Commission

Janelle Cornwell, Director of Planning & Zoning

For the Department of
Transportation:

Jennifer Cohan, Secretary



January 7, 2020

Mr. Robert C. Wheatley, Chairman

Mrs. Kim Hoey Stevenson, Vice-Chairman
Mr. R. Keller Hopkins

Mr. J. Bruce Mears

Mrs. Holly Wingate

Sussex County Planning and Zoning Commission
P.O Box 417
Georgetown, DE 19947

RE: Sussex County/DelDOT Memorandum of Understanding for Land
Development Coordination

OVERVIEW

A Memorandum of Understanding (MOU) between Sussex County and DelDOT was established
in 1988. Given the number of years which have transpired and the changes in land development
since 1988, Sussex County’s Planning and Zoning Department has developed a revised MOU
which was presented to the Planning and Zoning Commission during a public hearing on
December 12, 2019. Given the number of questions, comments, and concerns presented at the
public hearing, the Commission voted to extend the public hearing until January 9, 2020.

During the recent weeks, a team consisting of developers and transportation engineers worked
together to formulate a proposed revised MOU which, in our opinion, is better organized providing
clarity to government staff, developers, consultants, and the general public.

We have submitted to you our proposed revised MOU for consideration.

CONFLICTING TERMS IN THE DOCUMENT

Roadway vs. Highway — There are a lot of areas in the document where the terms “highway” and
“roadway” are used interchangeably. A highway commonly denotes facilities for land-based
transportation which consists of limited access, grade separations and higher speeds, as referenced
in DelDOT’s Development Coordination Manual. Therefore, the broader term “roadway” is the
preferred and should be used throughout the document.



Proposed land use vs. Change in land Use — The MOU addresses procedures when the future land
use is being proposed, not necessarily changes. It is recommended that the term be consistent
throughout the document and the term “proposed land use” is suggested.

DEFINITIONS

FEE IN LIEU — The fee in lieu process is really referring to what the DelDOT Development
Coordination Manual calls an Area Wide Study Fee in lieu of a TIS. The shorthand term may be
“Fee in Lieu” but the DelDOT Development Coordination Manual references the Area Wide Study
Fee as the proper term, as well as the definition provided in the MOU. Since Fee in lieu is not a
defined term in the DelDOT Development Coordination Manual and Area Wide Study Fee is a
term therein, it would make sense to change the term used in this document to match. A better
definition for Area Wide Study Fee that is found in the DelDOT Development Coordination
Manual is:

AREA WIDE STUFY FEE — A fee collected to complete an Area Wide Study that
includes the proposed land use or transportation improvements that benefit the
proposed land use. Payment of an Area Wide Study Fee in lieu of a TIS will not
preclude the developer’s responsibility for funding and/or construction of its shar
of off-site improvements. Those improvements may be determined to be needed by
the Area Wide Study or other studies, e.g. TIS for other nearby developments.

LAND USE COORDINATION
The Land Use Coordination section of the MOU can be broken out into four (4) major categories.
(1) Process, (2) Elements of a Traffic Impact Study (TIS), (3) Level of Service (LOS) Standards,
and (4) Coordination. A simple restructuring of the document will help with the flow and clarity.
As it is currently drafted, these categories identified above, are intermingled with each other and
are generating some of the misunderstanding.

(1) Process: (Paragraph 1,2,4,5,6,7,8)

The current process today can be very easily mapped out; however, the current organization of this
document creates confusion and contradiction with how the DelDOT Development Coordination
Manual and the process work today. The same intent and information can be captured if the MOU
were revised to match the process and organized in a manner that the general public can
understand.

The process as it stands today that the MOU is trying to map out is as follows:

- Step 1: A land use change is proposed on a parcel within Sussex County.



Step 2: The Sussex County Planning and Zoning Department will request a
Preliminary Traffic Analysis (also known today as a Service Level Evaluation)
from DelDOT. (We understand that the Service Level Evaluation process is
potentially changing which is why the new term Preliminary Traffic Analysis
is being used, however, that change has not occurred yet which is driving a lot
of confusion on what the Preliminary Traffic Analysis will actually provide
beyond what a Service Level Evaluation already does.)

Step 3: DelDOT responds to the Preliminary Traffic Analysis determining if the
resulting traffic impact of the land use is diminutive, negligible, minor or major
(noting that a diminutive impact is a new term with this MOU). In DelDOT’s
response, it will typically include the annual Delaware Vehicle Volume
Summary for the segments of road adjacent to the proposed land use and the
trip generation for the proposed land use based on the Institute of Transportation
Engineer’s Trip Generation Manual, current edition.

Step 4: DelDOT’s response determines which traffic impact category and step
in the process an applicant will move forward with.
(a) Diminutive Impact — No further study or information would be required.
(b) Negligible Impact — DelDOT will provide traffic volumes to support the
impact and no further analysis will be necessary.
(c) Minor Impact
a. Developer will be required to pay an Area Wide Study Fee
(AWSF). Payment of the fee does not exempt the developer
from the responsibility to make off-site improvements or from
preparing a TOA if DelDOT identifies a need for a TOA in the
plan review process.
b. Alternative to an AWSEF, the developer may elect to conduct an
in-depth Traffic Impact Study (at the developer’s expense) to
DelDOT standards.
e DelDOT may require a Traffic Operational Analysis
(TOA) along with a TIS.
(d) Major Impact
a. The Developer will be required to conduct an in-depth Traffic
Impact Study (TIS) (at the developer’s expense) to DelDOT
standards.
b. DelDOT may require a Traffic Operational Analysis (TOA)
along with a TIS.



- Step 5: For Minor and Major Impacts, an agreement is made between the
developer and DelDOT based on the traffic impact and represented in either a
TIS, TOA or AWSEF letter, discussing or identifying the entrance, frontage and
developer’s share of offsite improvements.

Paragraph 2 and 4: How will Sussex County and DelDOT determine an impact will be diminutive
without performing a Preliminary Traffic Analysis? Currently there is no process other than the
County sending in the Service Level Evaluation request form to DelDOT and DelDOT responding
to the request with their determination of the impact. Suggested edit and combination of para. 2
and 4:

Preliminary Traffic Analysis:

a. The Sussex County Planning and Zoning Department will request a
Preliminary Traffic Analysis from DelDOT for each land use
application to determine if the resulting traffic impact will be
diminutive, negligible, minor, or major.

b. DelDOT shall provide a Preliminary Traffic Analysis within twenty
days (20) after receiving the Analysis request. If more time is needed, a
written request explaining the reason for the additional time will be
required.

c. Unless waived, Sussex County will not consider an application until
DelDOT supplies Sussex County with the above information.

New Paragraph: Diminutive impacts will only be able to be determined after a Preliminary Traffic
Analysis is completed, due to the way the process works and until a new process is crafted, a new
paragraph will need to be added to the MOU to handle the added impact:

Diminutive Impact:
a. When it is determined that the impact would be diminutive, no further
traffic analysis will be necessary.

Paragraph 5: This paragraph relates to negligible impacts. The second sentence redefines the term
negligible, which is inconsistent with the rest of the document and the paragraphs that relate to
traffic impacts, as they don’t redefine the impacts in those paragraphs, and unnecessary since it is
a defined term in the definitions. A suggested edit is:

Negligible Impact:

a. When DelDOT determines the traffic impact to be negligible they will
provide projected traffic volumes in support and no further analysis will
be necessary.

b. Sussex County may approve land use applications with negligible
impact at is discretion.



Paragraph 6: This paragraph relates to minor impacts. When there is a minor impact to a proposed
land use, the DelDOT Development Coordination Manual states that there are two ways a
developer can address traffic related responsibilities for the proposed land use. The first is for the
developer to pay into an Area Wide Study and the second is the developer may elect to conduct a
Traffic Impact Study. A suggested revision to para. 6 is:

Minor Impact:

a. When DelDOT determines the traffic impact to be minor, the
Preliminary Traffic Analysis shall include the feasibility of providing
safe access and the condition, pavement, and the geometry of the nearby
roadways and intersections relative to the traffic the subject property
could generate. Where any of these are deemed potentially inadequate,
DelDOT shall comment to this effect, and identify roadway
improvements that may be required by the developer.

b. When DelDOT determines that the traffic impact will be minor, the
developer will be required to pay an Area Wide Study Fee (AWSF).

o Alternative to an Area Wide Study Fee, the developer may elect
to conduct an in-depth Traffic Impact Study (TIS) (at the
developer’s expense) to DelDOT standards.

o Payment of the fee does not exempt the developer from the
responsibility to make off-site improvements or from preparing
a Traffic Operational Analysis (TOA) if DelDOT identifies a
need for a TOA in the plan review process.

Paragraph 7 and 8: These paragraphs relate to major impacts. When a major impact occurs, the
developer is required to complete a TIS for the proposed land use. The developer does not have
the ability to participate in an Area Wide Study Fee in lieu of a TIS if the traffic impact is major.
If DelDOT is not requiring the developer to conduct a TIS, then Sussex County should not be able
to require a TIS. The County does not have the ability to review or provide a technical analysis of
the TIS and if DelDOT is not requiring it, that means there is sufficient data to support the proposed
land use change by other means or previous Traffic Impact Studies. Para. 7 also has elements of
what is required in a TIS, that may better fit into its own paragraph, in a new section, since a TIS
is available for use in both Major and Minor traffic impacts. A suggested edit and combination of
para 7 and 8 are:

Major Impact:
a. When DelDOT determines that the traffic impact will be major, the
developer will be required to conduct an in-depth Traffic Impact Study
(TIS) (at the developer’s expense) to DelDOT standards.
b. Additionally, DelDOT may require a Traffic Operational Analysis
(TOA) in conjunction with a TIS.
c. A TIS letter will be generated to document the developer’s obligations.



(2) Elements of a Traffic Impact Study (TIS): (Paragraph 7,3)

There are sections within the document that are specific to the information that is provided in a
Traffic Impact Study. Per the DelDOT Development Coordination Manual a TIS can be utilized
in both a minor and major impact. It makes sense to create a section that specifically identifies the
elements of a TIS with regards to the MOU.

New Paragraph:

The TIS will consider the effects of active or proposed transportation improvements
in the adopted Six (6) Year Capital Improvements Program, Current
Transportation Plans, and Committed Off-Site Improvements, and the current
Sussex County Comprehensive Plan and establish staging for development as
needed.

Paragraph 3: DelDOT already requires these seasonal adjustment factors when applied to traffic
counts for studies. Suggest rewording to:

Given the seasonal nature of high-volume traffic in Sussex County, seasonal traffic
adjustment factors to normalize traffic volumes shall be applied when calculating
trip generation.

(3) Level of Service (LOS) Standards: (Paragraph 9, 11)

Level of service standards are found throughout the document. It would make more sense to have
them under one section to show the intent of DelDOT and Sussex County when handling the level
of service issues presented.

Paragraph 11: The same intent can be achieved without all the extra wording with the suggestion
below:

When DelDOT determines that the traffic impact of the proposed land use causes
the threshold level of service to be exceeded, the county will not approve the land
use application unless:

o The developer agrees to take appropriate measures to maintain operations
at the threshold level of service, or,

o Sussex County finds that there are sufficient reasons why the developer
should not be responsible for all or part of the measures necessary to
maintain the threshold level of service. Sussex County, in this case, shall set
forth in writing their reasons for approving the land use application.

(4) Coordination: (Paragraph 18, 10, 12, 13, 14, 15, 16, 17, 19)
The MOU is all about coordination between DelDOT and Sussex County. It is imperative that the
paragraphs relating to coordination be identified and organized together.

Paragraph 10: As this paragraph is written, if the impact is negligible then it does not fall within
any of the categories and the County is unable to hold a public hearing. A suggested edit is:



No public hearing on the land use application shall occur until one of the following
conditions are met:

o The application will have a diminutive impact as described above; or,

o The application will have a negligible impact as described above, or,

o Sussex County receives the approved AWSF letter from DelDOT; or,

o Sussex County receives the approved TOA letter from DelDOT; or,

o  Sussex County receives the approved TIS letter from DelDOT.

Paragraph 12: Due to the short turnaround time on the Preliminary Traffic Analysis, it is more
feasible to have any conditions proposed by DelDOT prior to Preliminary Site Plan hearing, so
they are available for the public. This would allow time for proposed land uses with minor or major
impacts to complete any studies that are warranted for the site as well as provide the data, from
those studies, that DelDOT would need to create such conditions. The conditions would then end
up in a separate letter or, if possible, the TIS, TOA or AWSF letter. The suggested edit to the
sentence effected in para. 12 is:

Any such proposed conditions shall be clearly summarized by DelDOT prior to the
Preliminary Site Plan hearing.

Paragraph 13: It is already stated in the document that the level of service is to be maintained or
restored at a “D”. The first sentence in the paragraph is repetitive and if the document gets
organized with Level of Service standards, unneeded. A suggested edit is:

DelDOT should clearly state what phasing of roadway improvements is
appropriate for the proposed land use application so that Sussex County can
consider the phasing in its various approvals as appropriate prior to the
Preliminary Site Plan hearing. Sussex County may then impose that phasing
requirement as part of its approval of a land use application. DelDOT'’s phasing of
the project may include (but are not limited to) consideration of the following:
o A delay of all or part of the development until specific roadway
improvements are made by DelDOT or others;
o Whether the required roadway improvements are being funded or
constructed at the developer’s own expense;
o Whether the developer is participating in, and/or funding, transit or traffic
mitigation strategies.
The phasing requirements shall be included as a Plan Sheet at the time of Final
Site Plan approval. Phasing tied to other types of site plan approval is addressed
in a following Section of this MOU regarding Site Plan Coordination.

Paragraph 19: Sussex County should not participate in negotiating road improvements. Road
improvements are determined by DelDOT and the developer is responsible for its share of
construction and funding of the determined off-site improvement. The County doesn’t have
jurisdiction over the construction of road improvements or the timing of the road improvements.



It is an agreement between DelDOT and the developer. Once the agreement is made, it will be
shared with the County and the County can then condition the Site Plan to reflect any conditions
or phasing of the agreement. A suggested edit to para. 19 is:

Any agreement reached between a developer and DelDOT as to roadway
improvements, phasing of a development, and funding of roadway improvements,
shall be timely forwarded to Sussex County for its records with regard to the
development. Any subsequent changes or amendments to a DelDOT and developer
agreement shall likewise be timely forwarded to Sussex County. Provided, however,
that DelDOT acknowledges that if a specific requirement (such as phasing) is
incorporated into a land use decision (such as a major subdivision, conditional use
or Residential Planned Community), this may not be enforceable by Sussex County
without an amendment to the subdivision approval or the ordinance that approved
a Residential Planned Community. Conditional Use or certain other rezoning’s
where conditions can be imposed.

SITE PLAN COORDINATION

Paragraph 2: There may be a time, especially with larger proposed land use changes, when
roadway improvements are phased, at a later date, after the development starts. In para. 2 the way
it is written, it would require that all roadway improvements are designed and approved before the
County approves the site plan. DelDOT has a process called Letter of No Contention and Letter of
No Objection to Recordation that would allow the County to move forward with approvals without
the developer having to spend unnecessary capital on designing plans that will not all be
constructed at that time and will most likely need to be redesigned due to ever-changing DelDOT
regulations. A suggested edit to para. 2 is:

In all site plan reviews, DelDOT will review the site plans in accordance with its
rules and regulations for access for roadway improvements. Sussex County will
withhold any site plan approval until DelDOT has provided a Letter of No
Contention (LONC) or a Letter of No Objection to Recordation (LONOR).
Provided, however, that this requirement may be waived by Sussex County for
minor amendments to existing site plans that changes the trip generation by less
than 50 trips per day.

Paragraph 5: The terms used in the paragraph are contradicting. The County and DelDOT view a
permit being satisfied as two different milestones. To clean this up a suggested edit to para 5 is:

Sussex County will withhold issuance of the Certification of Compliance until
DelDOT has accepted the entrance construction as substantially completed.



SUMMARY

In summary, we applaud Sussex County’s Planning and Zoning Department for taking the
initiative to update an outdated MOU between it and DelDOT. We appreciate the opportunity to
review and make comments and suggestions to the proposed draft MOU. We have developed a
revised draft which, in our opinion, provides more clarity and organization while maintaining the
original intent of the first draft. Thank you in advance for your consideration of our submission.

Respectfully submitted by:

Thomas Natelli Jr. — Natelli Communities

Robert Tunnell, III. — Tunnell Companies, L.P.

Betty H. Tustin — The Traffic Group, Senior Project Manager, P.E., PTOE

Paul G. Archibald — T. Y. LIN International, Project Director — Transportation, P.E., PTOE
Richard T. Rezer — T. Y. LIN International, Project Manager — Traffic

Jason Palkewicz — Solutions IPEM, P.E., LEED AP

Jim Eriksen — Solutions IPEM, P.E.

CC:

Janelle Cornwell, Director, Sussex County Planning and Zoning

Vincent Robertson, Counsel, Sussex County Planning and Zoning

J. Marc Cote, Assistant Director, Development Coordination

T. William Brockenbrough Jr., County Coordinator, Development Coordination

ENCLOSURES:
1: MOU DRAFT REVISION — REDLINE - 010720
2: MOU DRAFT REVISION - BLACKLINE - 010720



Dennis Crawford
32659 Hastings Drive
Lewes, DE 19958

December 12, 2019

TO: Sussex County Delaware Planning and Zoning Commission

To be read at December 12 meeting and/or made part of public record.

Please remember this date: November 8, 2019. On this date, which is not during the summer,
not during the arrival of the Cape May/Lewes Ferry and not during the mad rush to Cape
Henlopen High School. It was just a normal fall day except for one thing; at home my heart
stopped beating and I blacked out. My wife frantically contacted 911. Luckily my heart started
beating again before the ambulance and paramedics arrived. Upon arrival it was determined I
should be transported to the hospital, which is only 3 or 4 miles away. During the ride, and
before I passed out again in the ambulance, I was amazed at the amount of traffic the driver had
to negotiate. In addition, I was even more amazed at the number of vehicles that would not or
did not move out of the way. This was a short ride down Gills Neck Road and a right onto Kings
Highway. Please keep in mind that the projects already approved by the County have not even
started yet or are not 50% complete.

Upon arrival at the hospital, my pulse was 20. An AED device was used and I was shocked many
times to get the heart rate stable. I spent five (5) days in ICU.

I present this real life story so the County officials will realize that their decisions have put the
safety of the citizens in jeopardy. Please keep our safety foremost in your decision making
process on more building without proper infrastructure.

Sincerely,

Dennis Crawford



Natelli Communities

Mr. Robert Wheatley, Chairman December 12, 2019
Mrs. Kim Hoey Stevenson, Vice-Chairman

Mr. R. Keller Hopkins

Mr. J. Bruce Mears

Mrs. Holly Wingate

Sussex County Planning and Zoning Commission
2 The Circle, P.O. Box 417
Georgetown, DE 19947

Re: Sussex County/Delaware Department of Transportation Memorandum of Understanding for Land
Development Coordination

First, | would like to state that | am not opposed to Sussex County and The Delaware Department of
Transportation (DelDOT) having a Memorandum of Understanding (MOU) for Land Development
Coordination. However, this MOU needs work, and | would recommend that, if possible, more time is
taken to look at the provisions of this MOU and how they relate to the DelDOT Development
Coordination Manual, as well as, the implications of governing land use by the County’s reliance on
DelDOT.

The MOU has many conflicting statements and there needs to be clarification on the process. As a
developer that navigates these various processes on a regular basis, it is hard to understand how to
apply these requirements from the perspective of this MOU. DelDOT has its own regulations and
requirements that a developer is required to follow, and this does not seem to completely align with
that.

One example of where clarification is needed is between Section 4 “Consider an application” and
Section 10 “No public hearing on the land use application shall occur”. Are they meant to be the same
statement, or do they have different meanings? In the context provided, Sussex County may not
consider an application until a preliminary traffic analysis has occurred. However, a hearing may not
occur until the County receives a TIS, TOA, DelDOT advises of a “Fee in Lieu”, or there is a diminutive
impact. There are two general concerns here, considering an application and holding a public hearing
can mean the same thing. The second, which | also point out below, is that Section 10 only allows for
Major and Diminutive Traffic Impacts to have public hearings because Section 10 stays silent on Minor
and Negligible Traffic Impacts and the relevant information required to be provided by DelDOT before
Sussex County is allowed to hold public hearings on land uses with those two traffic impacts.
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Comments on Land Use Coordination

Section 2:

“The Sussex County Planning and Zoning Department will request a Preliminary Traffic Analysis from
DelDOT...”
- What is the trigger for this request?
- Who is requesting the Preliminary Traffic Analysis, and will they be responsible to follow up
when the request is unfulfilled in a timely manner?
- What all is included in the Preliminary Traffic Analysis
- This is something that a developer could have their certified professional traffic engineer
provide in a timely manner and DelDOT can verify. A developer has their hands on a project a lot
longer than the County does, and this is information that during the due diligence period would
be part of the initial study anyway prior to the need of the county requesting it.

“Unless more time is required given the size or complexity of the land use application, DelDOT shall
endeavor to provide a Preliminary Traffic Analysis within twenty days after receiving the Analysis
request.”
- Thisis an open-ended statement of a timeline that gives no comfort of a definitive delivery date
of the requested information.

Depending on how long DelDOT may take to deliver the requested Preliminary Traffic Analysis, this
section of the MOU presents itself as a potential roadblock in any land use application process unless a
provision can be made that empowers the County to be willing to consider the application even more so
than what Section 4 provides. An alternative would be to allow the developer to engage with DelDOT or
a third-party qualified traffic engineer/consultant to provide the required information.

Section 3:

This section contradicts how traffic counts are applied in the required TIS and TOA studies used to
determine offsite improvements, so why use different methods for the Preliminary Traffic Analysis. The
way this section is written it would artificially inflate traffic counts and reduce the existing capacity of
the roadways, thus decreasing the current LOS to worse operating conditions than what is existing.

Current methods already in use provide seasonal traffic adjustment factors to normalize traffic volumes
and the TIS includes summer peak Saturday counts. It would make sense to apply this method to the
Preliminary Traffic Analysis.

Section 4:

“Unless waived as set forth in Paragraph 2 above, Sussex County will not consider an application until
DelDOT Supplies Sussex County with the above information.”
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- This is a potential roadblock for any land use application. There is nothing compelling DelDOT to
respond to the County within the specified timeframe defined in Section 2 of the MOU. There is
also no requirement within any DelDOT regulations that can be that supported to back up the
statement that requires them to respond to the request that | have been able to find to date. An
alternative would be to allow the developer to engage with DelDOT or a third-party qualified
traffic engineer/consultant to provide the required information

Section 6: Traffic Impact Minor

“When DelDOT determines the traffic impact to be minor, the traffic analysis shall include the feasibility
of providing of providing safe access and the condition, pavement, and the geometry of the nearby
roadways and intersections relative to the traffic the subject property could generate. Where any of
these are deemed inadequate, DelDOT shall comment to this effect,...”
- Why was the term preliminary dropped when talking about the traffic analysis?
- DelDOT cannot determine the inadequacy of nearby roadways and intersections unless a TIS or
other prior recent studies have been completed.

“An Area Wide Study Fee (AWSF) letter will be generated to document the developer’s obligations to
construct identified roadway improvements or fund road improvements as required by DelDOT.”

- A Developer would pay an AWSF to DelDOT so DelDOT can complete the study or offset the
costs of prior studies to determine the inadequacy of the roadways or intersections and the
developer’s obligations for roadway improvements would be handled under a separate
agreement. The AWSF is the mechanism that would determine if roadways or intersections are
inadequate so how could DelDOT comment on the adequacy prior to the study being
completed?

Section 7: Traffic Impact Major

“..Sussex County, at its own initiative, may require a developer to conduct a TIS.”
- IfaTISis not warranted by DelDOT, there is good merit behind that, such as recent TIS
performed in the adjacent area that cover the scope needed for this land use. The county has no
jurisdiction to require a developer to conduct a TIS.

“Alternatively DelDOT may allow a Traffic Operational Analysis (TOA) instead of a TIS.”

- Perthe DelDOT Development Coordination Manual 2.3.2 TOA — Rules for a Requirement for a
TOA - “DelDOT may require a TOA for any development project that is expected to generate 200
or more vehicle trips per day and for which a TIS was not completed.”

- They are typically limited in their scope compared to a TIS and target a specific intersection or
access point for a specific dataset, such as crash data or trip generation.

- They are used after a TIS has been completed and there is a scope change in the TIS, the TOA
would address that scope change.
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- TOA by the definitions set forth in the MOU can be applied to Negligible, Minor and Major
Traffic Impacts.

Section 10:

(a) Sussex County receives the approved TIS from DelDOT — under MOU covers land use
applications with Major Traffic Impacts only

(b) Sussex County receives the approved TOA from DelDOT — under MOU covers land use
applications with Major Traffic Impacts only

(c) DelDOT advises that a “Fee in Lieu” described in Paragraph 8 above) is appropriate instead of a
TIS — under MOU covers land use applications with Major Traffic Impacts only

(d) The application will have a diminutive impact as described above — under MOU covers land use
applications with Diminutive Traffic Impacts Only

There are no provisions in Section 10 that determine when the County can hold a hearing for land use
applications with traffic impacts that are Negligible and Minor.

Section 11:

When the TIS is preformed there are other factors applied to the traffic counts that drive the LOS
threshold levels to be exceeded. This cannot be a one size fits all statement.

Section 13:

“Phasing of land development with highway capacity and safety improvements to restore and maintain o
level of service “D” may be required by DelDOT.”
- This statement contradicts Section 9.
- Sometimes LOS D is unattainable and this needs to be considered when applying phasing or
other restrictions to development activities.

DelDOT already requires phasing improvements for site access and offsite improvements. Typically, it is
tied to the number of building permits. These are incorporated into the TIS, but for large scale
developments where this will be applied, how will the county track work that is permitted and inspected
by the state?
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Section 19:

DelDOT maintains the roadways within Sussex County that are covered under this MOU, negotiations
should be between the applicant and DelDOT.

Respectfully,

Thomas N%%jli, Jr.
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RECEIVED

JAN 09 2019
SUSSEX COUNTY
January 9, 2020 PLANNING & ZONING
Mr. Robert C. Wheatley
Chairman
Sussex County Planning and Zoning Commission
P.O. Box 417

Georgetown, DE 19947
Chairman Wheatley, Members of the Commission:

I am Rich Borrasso and live in Milton. | am speaking here as a private citizen, not
representing any group.

At the last public hearing, a number of speakers provided suggestions regarding the
DRAFT MOU for Land Development Coordination. In general, what | heard was, the public
wants Sussex County to execute its responsibilities, exercise its authority and fully
develop its capabilities to best leverage the MOU as an instrument to help protect,
preserve and enhance public welfare and safety.

Beyond traffic | believe one of the best examples of County responsibility was best
demonstrated in your work and ultimate implementation of the 2019 Comprehensive
Plan. As stated in the Plan, “growth is putting increasing pressure on the County’s
transportation system. Responding to this pressure will require a combination of capacity
improvements and the implementation of better approaches to land use and
transportation coordination”. With over 50 strategies detailed in the Transportation
Element in the Plan, County government was clear in acknowledging change was needed.

Additionally, over the next 5 years over $1Billion in infrastructure investment will be spent
in Sussex County. The County’s responsibility for direct oversight and engagement will be
critical to ensure the maximum return on investment for all who live here.

For years, residents were told that the County had no authority over roads, that was
DelDOT’s responsibility. In the words of the draft MOU, “Sussex County is solely
responsible for all land use decisions in the County”, but land use decisions drive and
determine traffic levels. Traffic is the direct result of land use.....................50, the County is
responsible for traffic.
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But responsibility cannot be met without the authority to act. That is why laws and
regulations have been adopted over the years granting County Government authority
act on behalf of its residents in many areas. But of course, our discussion here is
specifically about this newly drafted MOU.

Until last year, the current MOU was pretty much unknown to the public and to many
officials at both the County and State levels. When it came to light, it became much
clearer that the County actually did have a great deal of unused authority to influence
traffic impact decisions, at least under certain circumstances. This has led to the draft
MOU you have before you which significantly broadens the County’s input on road
development and improvement.

Evidence of this “broadened authority” can be found and is outlined in the DelDOT
Development Coordination Manual which according to DelDOT is the State” bible” for
highway planning and design. Although some argued at the public hearing that the
County has no authority regarding a Traffic Impact Study or TS, Chapter 2 Traffic and
Analysis and Improvements is clear:

Allow me to paraphrase select sections in the Manual.

e Section: Intersections and Roadway Segments to be Studied
Paragraph B. The local government specifies what, if any, requirement they have with
regard to the Level of Service.

e Section: Basis for Requirement
Paragraph C. If the local land use agency has more stringent TIS warrant requirements
than those provided in this section, it requires a TIS using those more stringent
requirements.

e Section: Future Traffic
Paragraph B. DelDOT and the local zoning/land development agency collaborate on how
the types and levels of development will be used to generate and distribute vehicle trips

So, it is very clear, the County has the authority to impose requirements as it relates to
Traffic Impact Studies. To this point | suggest Paragraph 7 in the MOU DRAFT needs to be
strengthened beyond just stating, “In addition, Sussex County, at its own initiative, may
require a developer to conduct a TIS”. This section must be expanded to identify greater
inclusion and input by County agencies who are the most knowledgeable of local issues.
At the very least a reference back to Chapter 2 in the Manual is warranted.

The facts are that Sussex County has the responsibility for traffic in the County; it has the
authority to assure that traffic studies and proposed improvements are done with the
best interest of its residents.




So, beyond this MOU DRAFT let me shift to the 3™ duty mentioned in my opening- which
is “capability”.

At the last public hearing the County admitted it lacks the knowledge and expertise to
best understand, review and scrutinize the traffic analysis or the improvements
recommended by DelDOT. This is an astonishing statement considering that Sussex
County is the fastest growing county in the State, has severe and growing traffic safety
and congestion issues, has the largest backiog of road improvements, and as mentioned
earlier a planned Billion dollar spend on infrastructure.

It is time for the County to resolve this lack of capability. Stating that the County does not
have the capability is viewed by many as an excuse. The issue is not that the County
doesn’t have the capability; it doesn't have the will or the desire to acquire and develop
this capability. With a budget surplus of millions of dollars, what issue facing our citizens
and continuously raised in most public hearings could be more benefitted by an
investment in an on- staff Traffic Planner or contracting a traffic consultant? What is even
a greater concern is what we learned this week at the County Council Meeting regarding
the Delaware State Police Activity Report for Sussex County where November YTD 2019
fatal crashes are up an alarming 36% combined with a 13% increase in Personal Injury
Crashes. This is an effort and an expenditure that the County cannot afford to put off any
longer.

In closing, this draft MOU must be revised to reflect these realities. The Commission must
fulfill its obligations to its responsibilities, exercise its authority and fully develop County
capabilities to protect, preserve and enhance the both community and individual
property rights and quality of life. The public is looking forward to the details in the
Commission’s recommendations to Council resulting from these public hearings.

Thank you for allowing me the opportunity to express my thoughts.

Rich Borrasso
Milton, DE 19968




January 7, 2020

Mr. Robert C. Wheatley, Chairman

Mrs. Kim Hoey Stevenson, Vice-Chairman
Mr. R. Keller Hopkins

Mr. J. Bruce Mears

Mrs. Holly Wingate

Sussex County Planning and Zoning Commission
P.O Box 417
Georgetown, DE 19947

RE: Sussex County/DelDOT Memorandum of Understanding for Land
Development Coordination

OVERVIEW

A Memorandum of Understanding (MOU) between Sussex County and DelDOT was established
in 1988. Given the number of years which have transpired and the changes in land development
since 1988, Sussex County’s Planning and Zoning Department has developed a revised MOU
-which was presented to the Planning and Zoning Commission during a public hearing on
December 12, 2019. Given the number of questions, comments, and concerns presented at the
public hearing, the Commission voted to extend the public hearing until January 9, 2020.

During the recent weeks, a team consisting of developers and transportation engineers worked
together to formulate a proposed revised MOU which, in our opinion, is better organized providing
clarity to government staff, developers, consultants, and the general public.

We have submitted to you our proposed revised MOU for consideration.

CONFLICTING TERMS IN THE DOCUMENT

Roadway vs. Highway — There are a lot of areas in the document where the terms “highway” and
“roadway” are used interchangeably. A highway commonly denotes facilities for land-based
transportation which consists of limited access, grade separations and higher speeds, as referenced
in DelDOT’s Development Coordination Manual. Therefore, the broader term “roadway” is the
preferred and should be used throughout the document.
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Proposed land use vs. Change in land Use — The MOU addresses procedures when the future land
use is being proposed, not necessarily changes. It is recommended that the term be consistent
throughout the document and the term “proposed land use” is suggested.

DEFINITIONS

FEE IN LIEU — The fee in lieu process is really referring to what the DelDOT Development
Coordination Manual calls an Area Wide Study Fee in lieu of a TIS. The shorthand term may be
“Fee in Lieu” but the DelDOT Development Coordination Manual references the Area Wide Study
Fee as the proper term, as well as the definition provided in the MOU. Since Fee in lieu is not a
defined term in the DelDOT Development Coordination Manual and Area Wide Study Fee is a
term therein, it would make sense to change the term used in this document to match. A better
definition for Area Wide Study Fee that is found in the DelDOT Development Coordination
Manual is:

AREA WIDE STUFY FEE — A fee collected to complete an Area Wide Study that
includes the proposed land use or transportation improvements that benefit the
proposed land use. Payment of an Area Wide Study Fee in lieu of a TIS will not
preclude the developer’s responsibility for funding and/or construction of its shar
of off-site improvements. Those improvements may be determined to be needed by
the Area Wide Study or other studies, e.g. TIS for other nearby developments.

LAND USE COORDINATION

The Land Use Coordination section of the MOU can be broken out into four (4) major categories.
(1) Process, (2) Elements of a Traffic Impact Study (TIS), (3) Level of Service (LOS) Standards,
and (4) Coordination. A simple restructuring of the document will help with the flow and clarity.
‘As it is currently drafted, these categories identified above, are intermingled with each other and
are generating some of the misunderstanding.

(1) Process: (Paragraph 1,2,4,5,6,7,8)

The current process today can be very easily mapped out; however, the current organization of this
document creates confusion and contradiction with how the DelDOT Development Coordination
Manual and the process work today. The same intent and information can be captured if the MOU
were revised to match the process and organized in a manner that the general public can

understand.
The process as it stands today that the MOU is trying to map out is as follows:

- Step 1: A land use change is proposed on a parcel within Sussex County.



Step 2: The Sussex County Planning and Zoning Department will request a
Preliminary Traffic Analysis (also known today as a Service Level Evaluation)
from DelDOT. (We understand that the Service Level Evaluation process is
potentially changing which is why the new term Preliminary Traffic Analysis
is being used, however, that change has not occurred yet which is driving a lot
of confusion on what the Preliminary Traffic Analysis will actually provide
beyond what a Service Level Evaluation already does.)

Step 3: DelDOT responds to the Preliminary Traffic Analysis determining if the
resulting traffic impact of the land use is diminutive, negligible, minor or major
(noting that a diminutive impact is a new term with this MOU). In DelDOT’s
response, it will typically include the annual Delaware Vehicle Volume
Summary for the segments of road adjacent to the proposed land use and the
trip generation for the proposed land use based on the Institute of Transportation
Engineer’s Trip Generation Manual, current edition.

Step 4: DelDOT’s response determines which traffic impact category and step
in the process an applicant will move forward with.
(a) Diminutive Impact — No further study or information would be required.
(b) Negligible Impact —DelDOT will provide traffic volumes to support the
impact and no further analysis will be necessary.
(¢) Minor Impact
a. Developer will be required to pay an Area Wide Study Fee
(AWSF). Payment of the fee does not exempt the developer
from the responsibility to make off-site improvements or from
preparing a TOA if DelDOT identifies a need for a TOA in the
plan review process.
b. Alternative to an AWSF, the developer may elect to conduct an
in-depth Traffic Impact Study (at the developer’s expense) to
DelDOT standards.
e DelDOT may require a Traffic Operational Analysis
(TOA) along with a TIS.
(d) Major Impact
a. The Developer will be required to conduct an in-depth Traffic
Impact Study (TIS) (at the developer’s expense) to DelDOT
standards.
b. DelDOT may require a Traffic Operational Analysis (TOA)
along with a TIS.



- Step 5: For Minor and Major Impacts, an agreement is made between the
developer and DelDOT based on the traffic impact and represented in either a
TIS, TOA or AWSF letter, discussing or identifying the entrance, frontage and
developer’s share of offsite improvements.

Paragraph 2 and 4: How will Sussex County and DelDOT determine an impact will be diminutive
without performing a Preliminary Traffic Analysis? Currently there is no process other than the
County sending in the Service Level Evaluation request form to DelDOT and DelDOT responding
to the request with their determination of the impact. Suggested edit and combination of para. 2
and 4:

Preliminary Traffic Analysis.

a. The Sussex County Planning and Zoning Department will request a
Preliminary Traffic Analysis from DelDOT for each land use
application to determine if the resulting traffic impact will be
diminutive, negligible, minor, or major.

b. DelDOT shall provide a Preliminary Traffic Analysis within twenty
days (20) after receiving the Analysis request. If more time is needed, a
written request explaining the reason for the additional time will be
required.

c. Unless waived, Sussex County will not consider an application until
DelDOT supplies Sussex County with the above information.

New Paragraph: Diminutive impacts will only be able to be determined after a Preliminary Traffic
Analysis is completed, due to the way the process works and until a new process is crafted, a new
paragraph will need to be added to the MOU to handle the added impact:

Diminutive Impact:
a. When it is determined that the impact would be diminutive, no further
traffic analysis will be necessary.

Paragraph 5: This paragraph relates to negligible impacts. The second sentence redefines the term
negligible, which is inconsistent with the rest of the document and the paragraphs that relate to
traffic impacts, as they don’t redefine the impacts in those paragraphs, and unnecessary since it is
a defined term in the definitions. A suggested edit is:

Negligible Impact:

a. When DelDOT determines the traffic impact to be negligible they will
provide projected traffic volumes in support and no further analysis will
be necessary.

b. Sussex County may approve land use applications with negligible
impact at is discretion.



Paragraph 6: This paragraph relates to minor impacts. When there is a minor impact to a proposed
land use, the DelDOT Development Coordination Manual states that there are two ways a
developer can address traffic related responsibilities for the proposed land use. The first is for the
developer to pay into an Area Wide Study and the second is the developer may elect to conduct a
Traffic Impact Study. A suggested revision to para. 6 is:

Minor Impact:

a. When DelDOT determines the traffic impact to be minor, the
Preliminary Traffic Analysis shall include the feasibility of providing
safe access and the condition, pavement, and the geomeltry of the nearby
roadways and intersections relative to the traffic the subject property
could generate. Where any of these are deemed potentially inadequate,
DelDOT  shall comment (o this effect, and identify roadway
improvements that may be required by the developer.

b. When DelDOT determines that the traffic impact will be minor, the
developer will be required to pay an Area Wide Study Fee (AWSF).

o Alternative to an Area Wide Study Fee, the developer may elect
to conduct an in-depth Traffic Impact Study (TIS) (at the
developer’s expense) to DelDOT standards.

e Payment of the fee does not exempt the developer from the
responsibility to make off-site improvements or from preparing
a Traffic Operational Analysis (TOA) if DelDOT identifies a
need for a TOA in the plan review process.

Paragraph 7 and 8: These paragraphs relate to major impacts. When a major impact occurs, the
developer is required to complete a TIS for the proposed land use. The developer does not have
the ability to participate in an Area Wide Study Fee in lieu of a TIS if the traffic impact is major.
If DelDOT is not requiring the developer to conduct a TIS, then Sussex County should not be able
to require a TIS. The County does not have the ability to review or provide a technical analysis of
the TIS and if DelDOT is not requiring it, that means there is sufficient data to support the proposed
land use change by other means or previous Traffic Impact Studies. Para. 7 also has elements of
what is required in a TIS, that may better fit into its own paragraph, in a new section, since a TIS
is available for use in both Major and Minor traffic impacts. A suggested edit and combination of
para 7 and 8 are:

Major Impact:
a. When DelDOT determines that the traffic impact will be major, the
developer will be required to conduct an in-depth Traffic Impact Study
(TIS) (at the developer’s expense) to DelDOT standards.
b. Additionally, DelDOT may require a Traffic Operational Analysis
(TOA) in conjunction with a TIS.
c. A TIS letter will be generated to document the developer’s obligations.



(2) Elements of a Traffic Impact Study (TIS): (Paragraph 7,3)
There are sections within the document that are specific to the information that is provided in a

Traffic Impact Study. Per the DelDOT Development Coordination Manual a TIS can be utilized
in both a minor and major impact. It makes sense to create a section that specifically identifies the
elements of a TIS with regards to the MOU.

New Paragraph:

The TIS will consider the effects of active or proposed transportation improvements
in the adopted Six (6) Year Capital Improvements Program, Current
Transportation Plans, and Committed Off-Site Improvements, and the current
Sussex County Comprehensive Plan and establish staging for development as

needed.

Paragraph 3: DelDOT already requires these seasonal adjustment factors when applied to traffic
. counts for studies. Suggest rewording to:

Given the seasonal nature of high-volume traffic in Sussex County, seasonal traffic
adjustment factors to normalize traffic volumes shall be applied when calculating

Irip generation.

(3) Level of Service (LOS) Standards: (Paragraph 9, 11)
Level of service standards are found throughout the document. It would make more sense to have

them under one section to show the intent of DelDOT and Sussex County when handling the level

of service issues presented.

Paragraph 11: The same intent can be achieved without all the extra wording with the suggestion
below:

When DelDOT determines that the traffic impact of the proposed land use causes
the threshold level of service to be exceeded, the county will not approve the land
use application unless: ' '

e The developer agrees to take appropriate measures lo mainiain operations
at the threshold level of service, or,

o Sussex County finds that there are sufficient reasons why the developer
should not be responsible for all or part of the measures necessary to
maintain the threshold level of service. Sussex County, in this case, shall set
forth in writing their reasons for approving the land use application.

(4) Coordination: (Paragraph 18, 10, 12, 13, 14, 15, 16, 17, 19)
The MOU is all about coordination between DelDOT and Sussex County. It is imperative that the
paragraphs relating to coordination be identified and organized together.

Paragraph 10: As this paragraph is written, if the impact is negligible then it does not fall within
any of the categories and the County is unable to hold a public hearing. A suggested edit is:



No public hearing on the land use application shall occur until one of the following
conditions are met:

e The application will have a diminutive impact as described above; or,

o The application will have a negligible impact as described above; or,

o Sussex County receives the approved AWSF letter from DelDOT; or,

o Sussex County receives the approved TOA letter from DelDOT, or,

e Sussex County receives the approved TIS letter from DelDOT.

Paragraph 12: Due to the short turnaround time on the Preliminary Traffic Analysis, it is more
feasible to have any conditions proposed by DelDOT prior to Preliminary Site Plan hearing, so
they are available for the public. This would allow time for proposed land uses with minor or major
impacts to complete any studies that are warranted for the site as well as provide the data, from
those studies, that DelDOT would need to create such conditions. The conditions would then end
up in a separate letter or, if possible, the TIS, TOA or AWSF letter. The suggested edit to the
sentence effected in para. 12 is:

Any such proposed conditions shall be clearly summarized by DelDOT prior to the
Preliminary Site Plan hearing.

Paragraph 13: It is already stated in the document that the level of service is to be maintained or
restored at a “D”. The first sentence in the paragraph is repetitive and if the document gets
organized with Level of Service standards, unneeded. A suggested edit is:

DelDOT should clearly state what phasing of roadway improvements is
appropriate for the proposed land use application so that Sussex County can
consider the phasing in its various approvals as appropriate prior to the
Preliminary Site Plan hearing. Sussex County may then impose that phasing
requirement as part of its approval of a land use application. DelDOT"’s phasing of
the project may include (but are not limited to) consideration of the following:
o A delay of all or part of the development until specific roadway
improvements are made by DelDOT or others,
o Whether the required roadway improvements are being funded or
constructed at the developer’s own expense;
o  Whether the developer is participating in, and/or funding, transit or traffic
mitigation strategies.
The phasing requirements shall be included as a Plan Sheet at the time of Final
Site Plan approval. Phasing tied to other types of site plan approval is addressed
in a following Section of this MOU regarding Site Plan Coordination.

Paragraph 19: Sussex County should not participate in negotiating road improvements. Road
improvements are determined by DelDOT and the developer is responsible for its share of
construction and funding of the determined off-site improvement. The County doesn’t have
jurisdiction over the construction of road improvements or the timing of the road improvements.



It is an agreement between DelDOT and the developer. Once the agreement is made, it will be
shared with the County and the County can then condition the Site Plan to reflect any conditions
or phasing of the agreement. A suggested edit to para. 19 is:

Any agreement reached between a developer and DelDOT as to roadway
improvements, phasing of a development, and funding of roadway improvements,
shall be timely forwarded to Sussex County for its records with regard (o the
development. Any subsequent changes or amendments to a DelDOT and developer
agreement shall likewise be timely forwarded to Sussex County. Provided, however,
that DelDOT acknowledges that if a specific vequirement (such as phasing) is
incorporated into a land use decision (such as a major subdivision, conditional use
or Residential Planned Community), this may not be enforceable by Sussex County
without an amendment (o the subdivision approval or the ordinance that approved
a Residential Planned Community. Conditional Use or certain other rezoning's
where conditions can be imposed.

SITE PLAN COORDINATION

Paragraph 2: There may be a time, especially with larger proposed land use changes, when
roadway improvements are phased, at a later date, after the development starts. In para. 2 the way
it is written, it would require that all roadway improvements are designed and approved before the
County approves the site plan. DelDOT has a process called Letter of No Contention and Letter of
No Objection to Recordation that would allow the County to move forward with approvals without
the developer having to spend unnecessary capital on designing plans that will not all be
constructed at that time and will most likely need to be redesigned due to ever-changing DelDOT
regulations. A suggested edit to para. 2 is:

In all site plan reviews, DelDOT will review the site plans in accordance with its
rules and regulations for access for roadway improvements. Sussex County will
withhold any site plan approval until DelDOT has provided a Leiter of No
Contention (LONC) or a Letter of No Objection to Recordation (LONOR).
Provided, however, that this requirement may be waived by Sussex County for
minor amendments to existing site plans that changes the trip generation by less
than 50 trips per day.

Paragraph 5: The terms used in the paragraph are contradicting. The County and DelDOT view a
permit being satisfied as two different milestones. To clean this up a suggested edit to para 5 is:

Sussex County will withhold issuance of the Certification of Compliance uniil
DelDOT has accepted the entrance construction as substantially completed,



SUMMARY

In summary, we applaud Sussex County’s Planning and Zoning Department for taking the
initiative to update an outdated MOU between it and DelDOT. We appreciate the opportunity to
review and make comments and suggestions to the proposed draft MOU. We have developed a
revised draft which, in our opinion, provides more clarity and organization while maintaining the
original intent of the first draft. Thank you in advance for your consideration of our submission.

Respectfully submitted by:

Thomas Natelli Jr. — Natelli Communities

Robert Tunnell, III. — Tunnell Companies, L.P.

Betty H. Tustin — The Traffic Group, Senior Project Manager, P.E., PTOE

Paul G. Archibald — T. Y. LIN International, Project Director — Transportation, P.E., PTOE
Richard T. Rezer — T. Y. LIN International, Project Manager — Traffic

Jason Palkewicz — Solutions IPEM, P.E., LEED AP

Jim Eriksen — Solutions IPEM, P.E.

CC:

Janelle Cornwell, Director, Sussex County Planning and Zoning

Vincent Robertson, Counsel, Sussex County Planning and Zoning

J. Marc Cote, Assistant Director, Development Coordination

T. William Brockenbrough Jr., County Coordinator, Development Coordination

ENCLOSURES:
1: MOU DRAFT REVISION — REDLINE - 010720
2: MOU DRAFT REVISION — BLACKLINE — 010720



1-800-647-7500
34026 Anna’s Way — Suite 1 - Long Neck, DE 19966 Fax 302-945-4032

December 12, 2019

Commissioner Bob Wheatley Via Email
President, Sussex Planning & Zoning Commission

2 The Circle/P O Box 589

Georgetown, DE 19947

Dear Planning & Zoning Commissioners;

I am writing provide comments and concerns about the proposed Memorandum Of Understanding (MOU)
between Sussex County and DelDOT.

The Draft MOU takes more zoning authority away from Sussex County, by not allowing any zoning
application to move forward without a response from DelDOT. As currently written the MOU does not
100% follow the DelDOT manual and the 20-day period for DelDOT response includes additional items
beyond the initial trip generation analysis. I believe there is no way DelDOT is able to prepare information
on and respond to the County as outlined in the MOU within the 20-day timeframe. The steps need to be
broken out more clearly and reasonable time deadlines applied to each step of the process.

e Timing Issues—Throughout the MOU there are no timelines to guide responses from DelDOT or
coordination between DelDOT and Sussex County. A period of time should be established for each
step of the process. The only time frame outlined in the draft MOU is 20 days for DelDOT to
endeavor to respond with a Preliminary Traffic Analysis once receiving an Analysis Request from
the County.

e Land Use Coordination Section Comments—

o 1Item 2. At what step in the process would a ‘Trip Generation Analysis’ be required? This
would be the base information needed to determine if the resulting traffic impact would be
negligible, minor, or major. Does DelDOT perform the trip generation analysis or would the
developer? Can this actually be accomplished in 20 days?

o Item 3. Does this paragraph seems to differ in what traffic counts are used for current TIS
studies. Is it the intention of DelDOT to not allow any off-season traffic counts and only rely
on peak season numbers? This would inflate the traffic counts and reduce the existing
capacity of the roadways. Currently DelDOT provides seasonal traffic adjustment factors to
normalize traffic volumes and TIS’s include peak summer Saturday counts. The current
method already adjusts traffic counts for seasonality.

o Item 4. This is a significant change from the 1988 MOU. Sussex County was free to
consider applications after the 20day time period expired fi they didn’t receive information.
There is nothing in the MOU compelling DelDOT to ever respond to a request, and therefore
the County could never consider that application without a DelDOT response



= The paragraph needs to contain a set period of time for DelIDOT’s response and then
allow the County to move forward with consideration of an application.

= Jtem #4 is also confusing: What exact information is to be supplied to the County? As
it states right now, The Preliminary Traffic Analysis as well as all traffic volume
information must be supplied to the County. This item should be moved up one
paragraph to be clear the information needed to be supplied is the Preliminary Traffic
Analysis.

o Item 6. To determine any inadequacy and/or off-site improvements a TIS must be
completed. How can that be completed in 20 days? Does DelDOT currently allow an area
wide study fee payment for ‘major’ changes in land use?

o Item 7. Does this paragraph and Item 6 conflict? It seems that a TIS would be required in
order to generate the information needed to determine the adequacy of the adjacent roads and
the off-site improvements in Item #6, So is Item #7 redundant?

= Currently a Traffic Operational Analysis isn’t allowed for a ‘Major’ change in land
use. Is this a new policy change for DelDOT?

o Item 11. How does this paragraph and Item 9 relate in maintaining the existing level of
service?

o Item 12. It is not feasible to include proposed conditions in the initial Preliminary Traffic
Analysis provided by DelDOT. How can all the traffic generation be calculated, evaluated,
distributed, and improvements determined within the 20-day period? Currently this proess
takes a much longer time period and comes AFTER a TIS has been completed and all
detailed analysis for each intersection is complete.

Thank you for consideration of my comments, I ask the Planning and Zoning Commission to not make a
decision and allow DelDOT to amend the MOU to address the items listed above. Please feel free to reach
out to me at (302) 945-9300 or rtunnell@potnets.com with any further questions.

Sincerely,

- T

Robert W. Tunnell 111
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Mr. Robert C. Wheatley, Chairman
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Sussex County Planning and Zoning Commission PLANNING ¢
P.O Box 417
Georgetown, DE 19947

RE: Sussex County/DelDOT Memorandum of Understanding for Land
Development Coordination

Dear Chairman Wheatley and Members of the Comunission:

As Chairman of the American Council of Engineering Companies of Delaware Sussex County
Partnership Committee, we offer our support of the MOU Comments and proposed revisions as
prepared by Select Members of the Property Business Alliance. We have reviewed the proposed
- revisions and found them to be easier follow, better organized and similar to the process under
the current MOU.

We thank you for your time.
Sincerely,

-

Ring W. Lardner, P.E.
Chair, Sussex County Partnership Committee of ACECDE

Cc:  ACECDE Executive Committee
Janelle Cornwell, Director, Planning and Zoning

info@acecde.org | ACEC of Delaware | P.O. Box 1858 Dover, Detaware 19901
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2019
SUSSEX COUNTY/DELAWARE DEPARTMENT OF TRANSPORTATION
MEMORANDUM OF UNDERSTANDING
FOR LAND DEVELOPMENT COORDINATION

WHEREAS, Title 9, Section 6962 of the Delaware Code “Highway Capacity” obligates Sussex
County to “establish an agreement with the Department of Transportation to provide a procedure
for analysis by the Department of Transportation (“DelDOT”) of the effects on traffic of each
rezoning application; and

WHEREAS, This Memorandum of Understanding is intended to comply with the foregoing
requirements of Title 9, Section 6962 of the Delaware Code; and

WHEREAS, Land development has the potential to impact adjacent highways and Sussex County
and DelDOT recognize that an analysis of the effects upon traffic is important in all types of land
use decisions (Residential Planned Communities, Major Subdivisions, Conditional Uses) and not
just rezoning applications; and

WHEREAS, The 2018 Sussex County Comprehensive Plan promotes greater coordination
between DelDOT and Sussex County in land use decisions; and

WHEREAS, Sussex County is solely responsible for land use decisions in Sussex County; and

WHEREAS, the-DelDOT is responsible for the operation, maintenance, and construction of State-
maintained roads as well as the regulation of all entrance and roadway improvements required as
part of new development; and

WHEREAS, it is the desire of Sussex County and DelDOT to coordinate land development with
transportation needs.

NOW, THEREFORE,

BE IT RESOLVED that Sussex County Council and DelDOT hereby adopt the following
Memorandum of Understanding:

DEFINITIONS

COMMITTED OFF-SITE IMPROVEMENTS — Road improvements for the benefit of safety
and/or capacity that are generally beyond the limits of the site entrance and frontage that are
required to be built by an approved land development project. Such improvements do not include
auxiliary lanes that serve the site entrance, but may include roadway widening along the frontage
of the site.
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FEE IN LIEU - DelDOT regulations define an Area Wide Study Fee that, under certain conditions,
DelDOT may accept when it would otherwise require a TIS. The fees accepted are used by
DelDOT to subsidize the preparation of studies of larger areas than a T1S would normally address;
they are not used to build improvements. Payment of the fee does not relieve a developer of
responsibility to build or contribute toward transportation.,

LEVEL OF SERVICE (LOS) - A quantitative stratification of a performance measure or measures
representing how well a transportation facility or service operates from a traveler’s perspective.
For each type of facility or service there are six levels of service, ranging from A to F, with A
representing the best operating condition and F the worst operating conditions. Except as may be
specified by DelDOT, LOS shall be determined in accordance with the current edition of the
Highway Capacity Manual, a publication of the Transportation Research Board.

PRELIMINARY TRAFFIC ANALYSIS - An evaluation by DelDOT, in terms of the proposed
trip generation, to determine whether a Traffic Impact Study is necessary with regard to a proposed
land use approval.

TRAFFIC IMPACTS:

DIMINUTIVE - The change in land use is expected to increase the trip generation of the
subject land by fewer than 50 vehicle trips per day.

NEGLIGIBLE - The change in land use is expected to increase the trip generation of the
subject land by fewer than 50 vehicle trips in any hour and fewer than 500 vehicle trips per day.

MINOR - The change in land use is expected to increase the trip generation of the subject
land by at least 50 but fewer than 200 vehicle trips in any hour and at least 500 vehicle trips per
day.

MAJOR - The change in land use is expected to increase the trip generation of the subject
land by more than 200 vehicle trips in any hour or more than 2,000 vehicle trips per day.

TRAFFIC IMPACT STUDY (TIS) — A study conducted during the development approval process,
in accordance with applicable DelDOT regulations, to determine the impacts that traffic generated
by the proposed development will have on the surrounding street network and the improvements
needed to the transportation system in order to mitigate those impacts.

TRAFFIC OPERATIONAL ANALYSIS (TOA) — An evaluation, or series of evaluations,
conducted during the review of subdivision, land development and entrance plans, in accordance
with applicable DelDOT regulations, primarily intended to determine site entrance location and
movements to be allowed at the site entrance. These evaluations may include; Queuing Analysis,
Highway Capacity Manual Analysis, and Crash Analysis.
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LAND USE COORDINATION

1.

Sussex County will make the final decisions on all matters of land use.

2. The Sussex County Planning and Zoning Department will request a Preliminary Traffic

Analysis from DelDOT for each land use application to determine if the resulting traffic
impact will be diminutive. negligible, minor, or major. Fhisshal-netberequired-where-the
County—Planning and Zoning stalf-in concurrence with-DelDOT stalf-finds that the
propesed-change-in-land-use-will-have-a-diminutive-impactupen-the read-system—Unless
more time is required given the size or complexity of the land use application, DelDOT

shall endeavor to provide a Preliminary Traffic Analysis within twenty days after receiving

the Analysis request.

4.3.Unless waived as set forth in Paragraph 2 above, Sussex County will not consider an

application until DelDOT supplies Sussex County with the above information.

5.4.When it is determined that the traffic impact would be diminutive or negligible, no further

traffic analysis will be necessary. DelDOT has the authority to make such a determination
where (based on the full development of the property as limited by either the zoning code
or other factors) the expected average daily traffic (ADT) of the site will not exceed five
hundred (500) trips. When DelDOT determines negligible impact will occur, they will
provide projected traffic volumes in support. Sussex—Ceunty—may—approve—land—use

6-5.When DelDOT determines the traffic impact to be minor, the traffic analysis shall include

the feasibility of providing safe access and the condition, pavement, and the geometry of
the nearby roadways and intersections relative to the traffic the subject property could
generate. Where any of these are deemed inadequate, DelDOT shall comment to this effect,
and identify roadway improvements that shall be required by the Developer. An Area
Wide Study Fee (AWSF) letter will be generated to document the developer’s obligations
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to construct identified roadway improvements or fund road improvements as required by
DelDOT. In addition, DelDOT may require further study if necessary.

7.6.When DelDOT determines that the traffic impact will be major, the developer will be
required to conduct an in-depth Traffic Impact Study (TIS) (at the developer’s expense) to
DelDOT standards. In addition, Sussex County, at its own initiative, may require a

developer to conduct at TIS. DelDOT wishall provide a technical evaluation of the TIS in

the form of written comments in a Traffic Impact Study Review Letter (TISRL).

TheDelDOT’s -scoping requirements for the TIS and its TISRL will-alseshould consider

the effects of active or proposed transportation improvements in the adopted Six (6) Year
Capital Improvements Program, Current Transportation Plans, and Committed Off-Site

Improvements, and the current Sussex County Comprehensive Plan and

establishrecommend -stagingphasing for development as neededmay be appropriate given

the location of the project. BelBO H-provide—atechnical evaluation-of theTIS.
Alternatively DelDOT may allow a Traffic Operational Analysis (TOA)(at the developer’s
expense) instead of a TIS.

7. As an alternative to the TIS or TOA process set forth above, when DelDOT has determined

that the area in question has already been the subject of sufficient study, a new TIS or TOA
may not be required. Instead, DelDOT may require a “Fee in Lieu” to be paid by the

developer to DelDOT to recoup all or a portion of the cost of the prior studies relied upon

by DelDOT in lieu of a new TIS or TOA. The “Fee in Lieu” is unrelated to the developer’s

subsequent obligations to construct or fund road improvements as required by DelDOT
and the “Fee in Lieu” is not a waiver of those requirements. A TIS or AWSF letter will be

generated to document the developer’s obligations.

8. Given the seasonal nature of high-volume traffic volume in certain areas of’ Sussex County,

specified herein. and since the “season” has expanded beyond just Memorial Day through

DelDOT’s scoping requirements for the TIS, the TIS and the TISRL to take into account

these high volumes in any analysis that it performs. This may includeo-be-effective;

adjusting the weight given to_low-volume off season volumes sheuld-net-be-utilized
whereif they willwould artificially lower average traffic volumes. The areas of specific
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concern where seasonal volumes should be carefully considered are the following:

8.9.Sussex County and DelDOT shall endeavor, where possible, to maintain a Level of Service
of D on roads and intersections affected by a land use application. However, Sussex
County and DelDOT recognize that: (a) a Level of Service of D is not always attainable;
(b) that this threshold may create an undue burden on a property owner looking to develop
a property given the prior development that has occurred in an area contributing to the
existing Level of Service; or (c) other relevant factors (such as the size of the property, type
or importance of the development) may mitigate against maintaining a Level of Service D.
If the existing Level of Service is below D prior to the impact of the proposed land use, the
existing Level of Service must at least be maintained.

9:10. No public hearing on the land use application shall occur until: (a) Sussex County
receives the approved TIS from DelDOT; (b) Sussex County receives the approved TOA
from DelDOT; (c) DelDOT advises that a “Fee in Lieu” (described in Paragraph 8 above)
is appropriate instead of a TIS; or (d) the application will have a diminutive, negligible or

minor impact (with no requirement for a TIS) as described above.

10.11.  WhenIf DelDOT determines, on the basis of its analysis of a TIS or TOA or studies
previously performed as part of the “Fee in Lieu” process, that a land use decision could
cause the threshold level of service to be exceeded, the County willmay not approve the
land use application unless the developer takes appropriate measures to maintain operations
at the threshold level or unless Sussex County finds that there are sufficient reasons why
the developer should not be responsible for all or part of the measures necessary to maintain
the threshold level of service. Sussex County,in-the latterease—shall-setforth-inwriting
P . i v oL

4412, Sussex County does not have the capability teof determininge what, if any,

A

conditions of approval related to roadway improvements or traffic would be appropriate in
a given land use application. Therefore, if, in DelDOT’s opinion, there are appropriate
conditions of approval that sheuldit recommends be imposed upon a land use decision,

DelDOT shall offer those conditions as part of its TISRL or as part of its Technical

Advisory Committee review for consideration by Sussex County. Any such proposed
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conditions shall be clearly summarized by DelDOT in its analysis of the TIS or TOA or
other written comment provided by DelDOTPreliminary—TFraffie—Analysis. After
considering-allrelevant-information—regarding-the-land-use-applieation,-Sussex County
shall-consider the propesed-eonditions-but-shall not be obligated to include them as part of

any approval.

42.13.  Phasing of land development with highway capacity and safety improvements to
restore and maintain a level of service “D” may be requiredrecommended by DelDOT. Fe
accomplish-this,-Any phasing recommended by DelDOT should state-what-phasing—is
&ppfepﬁa%e—tea—th&subjeekland%aﬁﬁheaaeﬂﬂnd be a clear and concisely written

1

statement slearly

incorporate-it-into-its-various-approvals-as-appropriate. Sussex County, in its discretion
may ther-impose that phasing requirementrecommendation as part of its approval of a land

use application. Phasing of the project eanmay include (but is not limited to) a
consideration the following:
a. A delay of all or part of the development until specific highway improvements are
made by DelDOT or others:
b. Whether the required highway improvements are being funded or constructed at the
developer’s own expense;
¢. Whether the developer is participating in, and/or funding, transit or traffic
mitigation strategies.
Any Fhe-phasing requirements established by Sussex County shall be included as-aPlan
Sheet on at-the timeof the Final Site Planappreval, However, whenever possible, DelDOT
shall endeavor to state whether a phasing recommendation is likely (with specific details
to follow) as part of the TISRL-processpriorto-the Preliminary-Sie-Plan-or-other publie
hearingproecess so that Sussex County, the developer and the public can discuss that
recommendation during the public hearing processhave-an-expeetation-that-phasing—may
be-considered-as-partofthe-project-development. Phasing tied to other types of site plan

approval is addressed in a following Section of this MOU regarding Site Plan Coordination.

B-14. Where measures to maintain operations are agreed upon by a developer, both

DelDOT and Sussex County shall assure that these measures are carried out.
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14:15.  When Sussex County believes that expert testimony regarding transportation issues
is required to make a land use decision (such as a rezoning, major subdivision, conditional
use or Residential Planned Community), DelDOT will provide a suitable representative to
attend meetings of the Planning and Zoning Commission and/or County Council. The
representative should be someone with specific technical knowledge of the project in
particular and also ongoing projects in the area of Sussex County where the project is to
oceur.

15:16.  In addition to the project-specific information referenced in the preceding
paragraph, DelDOT shall provide regular updates to Sussex County about the status of
ongoing and future roadway and transportation projects in the County, so that County
Council and the Planning & Zoning Commission have an up-to-date understanding of their
status. This shall include both developer-funded and DelDOT-initiated and -funded
projects. During these updates, Sussex County will also have an opportunity to discuss
other transportation improvements that may be needed in the future.

1+6:17.  Whenever possible during the implementation of the foregoing items, Sussex
County and DelDOT should encourage master planning for large scale developments on
large parcels or groups of parcels in the Town Center, Coastal Area, Developing Area and
commercial areas as set forth in the Comprehensive Land Use Plan to provide greater
flexibility in design and/or the installation of additional roadways and interconnectivity.

17:18.  The Sussex County Planning and Zoning Department is responsible for
coordinating all required information with Sussex County Council and the Planning and
Zoning Commission.

18.19.  Sussex County shall be entitled to participate in any negotiations between a
developer and DelDOT as to roadway improvements. Sussex County may provide input
into those negotiations, but DelDOT shall be entitled to make the final determination as to
all required roadway improvements and negotiated agreements with a developer. Any
agreement reached between a developer and DelDOT as to roadway improvements,
phasing of a development, funding of roadway improvements, etc. shall be immediately
forwarded to Sussex County for its records with regard to the development. Any
subsequent changes or amendments to a DelDOT/developer agreement shall likewise be

immediately forwarded to Sussex County. Provided, however, that DelDOT recognizes
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that if a specific requirement (such as phasing) is incorporated into a land use decision
(such as a major subdivision, conditional use or Residential Planned Community), this may
not be enforceable by Sussex County without an amendment to the subdivision approval
or the ordinance that approved a Residential Planned Community, Conditional Use or

certain other rezonings where conditions can be imposed.

REZONINGS (WITHOUT SITE PLANS OR CONDITIONS OF APPROVAL)

1.

Sussex County and DelDOT acknowledge that on a rezoning to a new zoning district where
a specific site plan is not under consideration, and where the County cannot impose
conditions as part of the rezoning approval, a TIS may not be possible (with the exception
of rezonings to Residential Planned Communities and C-4, where specific site plans are
considered and conditions can be imposed). This is because the various zoning districts
have several permitted uses that are allowed once a rezoning occurs; as a result DelDOT
cannot determine, at the time of rezoning, what the actual use will be nor what the traffic
and possible roadway improvements will be as a result of it. This requires greater
coordination on the part of both Sussex County and DelDOT.

Whenever possible, DelDOT shall endeavor to provide as much information about the
general impacts of the rezoning upon area traffic and roadways as required in the preceding
Section prior to the public hearing before Sussex County Council and the Planning &
Zoning Commission.

Whenever DelDOT is approached by a developer with a specific project in mind, DelDOT
and that developer may enter into an agreement to obtain a TIS for the project as part of
the rezoning process so that the information required as part of the TIS may be included in
the record of the public hearings of the rezoning application. Because other possible uses
of the property may be permitted under the proposed new zoning, Sussex County is not
bound by this information in making its decision on the rezoning. However, if the use that
the TIS is based upon changes after the rezoning occurs, another TIS shall be required and
Sussex County shall not approve any Preliminary or Final Site Plan for the property until
the new TIS is completed with all necessary traffic and roadway improvements determined

by DelDOT. Alternatively, if no TIS is performed on a specific project, DelDOT or Sussex
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County shall have the ability to request a TIS based upon the most impactful permitted use

available under the new zoning classification that is sought.

SITE PLAN COORDINATION

1. Section 115-220D of the Sussex County Zoning Code allows Sussex County to approve
certain site plans “subject to conditions”. In any site plan reviewed pursuant to Section
115-220 of the Sussex Zoning Code, Sussex County, with the assistance of DelDOT, may
impose conditions regarding phasing and the timing of building permits in conjunction
with completion of necessary roadway improvements.

2. When Sussex County requires DelDOT review of site plans, that review shall be for any

necessary roadway improvements and entrance design requirements. -al-For site plan

reviews by DelDOT required by Sussex County, DelDOT wishall review the site plans in

accordance with its rules and regulations for access and roadway improvements. For site

plan reviews where Sussex County requires DelDOT review, Sussex County wishall

withhold any-final site plan approval until DelDOT has either stamped/signed the plans,

provided a Letter of No Objection, provided a Letter of No Objection to Recordalion or

provided a written statement approving the access and roadway improvements. appreved

all necessary roadway improvementsand- entrance—design—requirements—Provided,

however, that this requirement may be waived by Sussex County for minor amendments

to existing site plans that changes the trip generation by less than 50 trips per day.

3. Sussex County shall withhold the issuance of any building permit until DelDOT has issued
the entrance construction permit associated with the project.

4. DelDOT will withhold an entrance permit until the developer has agreed to construct the
access point(s) to Department standards and to provide off-site improvements as may be
required to maintain acceptable traffic operation on highways.

5. Sussex County will withhold issuance of the Certificate of Compliance until DelDOT has
accepted the entrance construction and issued the notice to the owner that the entrance

construction permit has been satisfiedsatisfactorily completed according to its terms.

5:6.The coordination described in this section shall take into consideration any phasing of the

land use project.
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TRANSPORTATION IMPROVEMENT DISTRICTS

1. In the event that a land use application falls within a Transportation Improvement District

(*TID™), the requirements of the TID, as set forth in the TID Agreement, shall supersede
the requirements set forth in this MOU.

[T IS FURTHER RESOLVED that the Secretary of the Delaware Department of Transportation

and The County Administrator will affirm this agreement by affixing their signature to the

Resolution.

Adopted by the County Council of Sussex County on ,2019.

President of the County Council of Sussex County

The following signatures concurring herein:

For Sussex County:

Todd Lawson, Sussex County Administrator

Robert Wheatley, Chairman, Sussex County
Planning & Zoning Commission

Janelle Cornwell, Director of Planning & Zoning

For the Department of
Transportation:

Jennifer Cohan, Secretary
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December 12, 2019

Robert C. Wheatley, Chairman

Mrs. Kim Hoey Stevenson, Vice-Chairman
Mr. R. Keller Hopkins

Mr. J. Bruce Mears

Mrs. Holly Wingate

Sussex County Planning and Zoning Commission
2 The Circle

P.O. Box 417

Georgetown, DE 19947

RE: Sussex County/DelDOT Memorandum of Understanding for Land
Development Coordination

Overall Comments:

Having guidance for obtaining approval for land development applications is a worthy
endeavor. Consideration must be given to the expense and time commitment
required by a land development process. Specific timelines and trigger points should
be set and enforced. For example, what will trigger the request for a Preliminary
Traffic Analysis to be completed by DelDOT? What timeline will be set forth for
completing a TIS or conducting a hearing?

Several paragraphs are unclear as discussed below. | suggest a rewrite and
subsequent second hearing before the Planning and Zoning Commission before
preceding to a hearing with the County Council.

| would also suggest a reorganization of the section on Land Use Coordination. Some
paragraphs seem repetitive and out of order. If you would like more specifics, | will

be glad to provide.

SECTION: DEFINITIONS: TRAFFIC IMPACTS:

The MOU categorizes “Traffic Impacts” into four categories: diminutive, negligible,
minor, major, based on the number of vehicles per hour and vehicles per day
anticipated to be generated by the proposed development. The table below provides
a comparison between the MOU definitions and DelDOT’s Development
Coordination Manual (DCM) definitions.

Projected Generated Trips MOuU DCM

<50 vpd Diminutive n/a

<500 vpd and <50 vph Negligible No TIS required
>500 vpd or >50 vph Minor TIS or AWSF required
>2000 vpd or >200 vph Major TIS required

Note: The DCM provides an allowance for internal capture and/or pass-by trips. This
is not mentioned in the MOU.
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SECTION: LAND USE COORDINATION:

No comment

The Preliminary Traffic Analysis appears to be similar to the existing Service Level
Evaluation Request. In its response, DelDOT provides information necessary to make the
determination of the Traffic Impact to be diminutive, negligible, minor, or major. A more
thorough discussion should be provided as to the content of the Preliminary Traffic
Analysis. The process might be formalized through the provision of a “fill-in-the-blank”
form similar the SLE. As previously discussed, what will trigger the request for a
Preliminary Traffic Analysis. Can an applicant’s Traffic Engineer provide the Preliminary
Traffic Analysis to be reviewed by DelDOT? This would be similar to the applicant’s
request for a TIS Scoping Meeting with DelDOT.

The DCM requires the application of seasonal adjustment factors to traffic counts to
normalize the data. For Sussex County, Section 2.2.8.5.C.15 of the DCM specifically states
that summer counts may be required in eastern Sussex County. The recent practice is that
summer Saturday counts are collected and are not adjusted. However, reason must be
applied when evaluating the results so that infrastructure is not overbuilt to
accommodate high traffic volumes which occur infrequently throughout the year.
Generally, our nation has not been able to maintain the existing infrastructure.

Prohibiting the “consideration” of an application until a Preliminary Traffic Analysis is
received from DelDOT could stall an application for an undetermined amount of time. The
applicants traffic engineer can provide a Preliminary Traffic Analysis as specified in item 2
above which could be confirmed when same is provided by DelDOT.

This section could be better worded. When it is determined from the Preliminary Traffic
Analysis (provided by DelDOT or the applicant’s traffic engineer) that the traffic impact for
an application would be negligible, no further traffic analysis will be necessary. Sussex
County may approve land use applications with negligible impact at its discretion.

This section is unclear. If a Preliminary Traffic Analysis indicates that the traffic impact of
an application is “minor”, (>500 vpd but <2,000 vpd OR >50 vph but < 200 vph), the DCM
provides for an applicant to complete a TIS OR pay an Area Wide Study Fee (AWSF). In
some cases, it may be more beneficial for the applicant to complete a TIS. The AWSF is
based on the number of trips projected to be generated by the development and is paid
into a fund which is utilized at DelDOT’s discretion. In some situations, DelDOT may also
require the applicant to contribute to off-site improvements as noted in Section 2.2.2.2
of the DCM.

It is my understanding that for an application determined to have a Major impact will be
required to have a TIS completed. A Traffic Operational Analysis would not then be
necessary.

It is my understanding that DelDOT will allow an AWSF (or “fee in lieu) only for
applications generating less than 2,000 vpd or 200 vph.

Consideration to maintain existing Level of Service is understood.
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10.

11.
12.

13.

14.
15.
16.

17.
18.
19.

This paragraph should be reworded such that the requirements necessary to be fulfilled
for a public hearing are itemized by the traffic impact — diminutive, negligible, minor, or
major.

It is unclear what the “threshold level of service” is. Is it the existing Level of Service?

DelDOT can offer conditions of approval after a TIS is received and reviewed which can
take up to one year to complete. DelDOT would not be able to provide this information
in a Preliminary Traffic Analysis completed in 20 days.

It is my understanding that the construction of off-site road improvements is frequently
tied to the phasing of the construction of a development.

This section is unclear to me.
Concur with having a DelDOT representative at meetings and/or hearings.

Concur with DelDOT providing regular updates on the status of transportation projects.
This information should be provided publicly on Sussex County’s website.

Concur with master planning
Concur with internal coordination.

As DelDOT maintains most of the roadways within Sussex County, negotiations should be
between the applicant and DelDOT.

Sincerely,

{75%95/ Kjoozk/

Betty H. Tustin, P.E., PTOE
Senior Project Manager

CC:

Janelle Cornwell, Director, Sussex County Planning and Zoning Office

BHT:amr

(R:\Betty\Ltr_Sussex County_Wheatley.docx)



To: Sussex County Council From: Gail Van Gilder

Date:

December 11, 2019

RE: Sussex County/DelDOT Memorandum of Understanding(MOU)

The purpose of the Memorandum to better coordinate land development and
transportation is clearly needed and the parties ought to be commended in pursuing
this initiative. The comments below are meant to fighten up the MOU and use it to
address challenges | see in the County.

1.

Paragraph 2: Under this paragraph, DelDOT will prepare a trip generation
analysis of the development proposal. This is a greatf place fo begin. However,
this is also a time for both DelDOT and the County to look at the design of the site
plan if available or if not, what a potential site plan might look like and
determine the internal design that would provide the least impact to the
roadway network. This would include number of access points, location of
access, location of the major access. Such information would be useful to
DelDOT, the County and the developer. If the site is reviewed for potential
impacts prior to significant engineering by the developer, the opportunity to
make changes that benefit the public is maximized.

Paragraph 3: | believe that this could be defined better. Finding the proper
analysis periods is typically controversial in Sussex County. Perhaps a calendar
for the various parts of the county would provide some definition for the public to
better understand when the traffic data is permitted to be collected and how it
is adjusted to find the proper time of year for analysis.

Paragraph 4: This is important as it permits the County to receive information
pertinent to the first steps of its land development review. | believe that any site
plan or site guidance as noted in Paragraph 2 would add additional value to the
County's work.

Paragraph 5: While the text of the paragraph is fine with me, | am concerned
that areas that receive a lot of infill development from developments with
negligible or diminutive trip generation will experience a significant amount of
congestion that the taxpayer will be responsible to address. Just as DelDOT
collects review fees from developers to review developments, they could
calculate some average cost to mitigate development traffic impacts in Sussex
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County and reduce it fo a per trip fee. That trip fee could be assessed for all trips
from developments for which no assessment of traffic impact is required under
this MOU. This also could be considered under the ‘fee in lieu of' provision
contained in Paragraphs 6 and 8 in this MOU.

Paragraphs 6, 7 and 8: Acceptable as written.

. Paragraphs 9 and 11: Paragraph ¢ sets a level of service D standard with some
flexibility and in areas currently operating below level of service D, it is required
that the existing level of service be maintained. Paragraph 11 provides the
obligates for the County to not approve a development unless the level of
service threshold is maintained. The County may waive this requirement, but the
MOU doesn’t specify the circumstances that must be present to justify such a
waiver. | believe that the County based upon testimony from the developer and
the public with some input from professionals ought to be able to define and
quantify a public benefit and document that the public benefit outweighs the
adverse traffic impacts of the development. Examples might be a supermarket
proposed for a food desert, a medical building proposed for a community with a
predominate population of seniors, or a food processing plant located adjacent
to its supplying farm:s.

Paragraph 12: Should DelDOT believe that tfransportation conditions are
essential for a given land development application, it can submit them to the
County, but the County is under no obligation to include them in the land
development approval. | understand that the County has undisputed authority
in land use decisions, however, should the County reject or significantly modify
the proposed DelDOT conditions, there ought to be a written record as to why
such an action is in the public interest. Similarly, the MOU should reflect the case
of the County desiring to place a condition on DelDOT's access approval. In this
case, too, there should be a finding that the rejection or significant alteration is in
the public interest. See Comment 7, above, for a more detailed description.

Paragraph 13: Acceptable as written.

. Paragraph 14: This paragraph needs to be more specific. It should assign
responsibilities. Most land developments with monitoring agreements specify
what the developer is responsible for and what government is responsible for.
The responsible government agency could be the land development approving
office or the DOT. Many times, there is joint responsibility based upon the number
of Certificates of Occupancy issued or some other easy to monitor measure.
Unfortunately, in some cases I've known, the agency responsible for triggering
the next step in the monitoring program misses the trigger in the agreement due
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11,

12.

18.

14.

to the crush of business. Therefore, | believe that this issue ought fo be addressed
now so that the processes can be put in place and the personnel familiarized.

. Paragraphs 15 and 16: These two paragraphs require DelDOT to keep the

County up to date on all transportation issues in the County as well as issues
specific fo developments. This is good as far as it goes. It requires the County to
rely on DelDOT. Should the County decide it wants a second opinion, the '
paragraph ought to obligate DelDOT to work with the County's expert should
one be retained.

Paragraph 17: | believe that the County Zoning Ordinance ought to be
amended to REQUIRE master planning of large tracts even if only a small portion
of the larger tract is submitted to the land development review process.
Similarly, DelDOT's regulations ought to be similarly amended. New Road, Kings
Highway and Gills Neck Road in the Lewes area provide ample justification o
support such a comment. In the Gills Neck/Kings Highway example, there is no
interconnected roadway system, placing increased pressure and congestion on
Kings Highway and on Gills Neck Road. The lack of a master plan means that
individual developments, even those with single ownership or those with related
owners were planned in isolation with regards to transportation. The benefits of
internal connections between developments was never analyzed since it was
not ever required at either the County or at DelDOT. Regarding New Road, the
County took the position that the master plan would not consider land use
design; to them, it was a traffic calming plan. The large number of units that
could be developed in the Nassau area scream for a master plan that considers
internal roadway design and consideration of external access to roads in
addition to New Road. This situation is the rule throughout Coastal Sussex rather
than the exception and the taxpayer will need fo fund bigger and more
expensive roadways because of it. Route 24, US Route 9 and Plantation Road
come to mind and without a master planning requirement, the only remedy is a
TID that widens these roads to four lanes, yet the underlying problem of poor
interconnectivity among the developments is not addressed.

Paragraph 18: Acceptable as written.

Paragraph 19: While this paragraph is largely acceptable as written, if DelDOT
and the County agree to a condition after the subdivision plan is approved, why
would the County not as a matter of course, amend their prior approvale This
appears to me to me to be akin to a minor approval since the developer would
have dlready agreed to it when it accepted the DelDOT permit.

Rezoning Paragraph 1, 2 and 3: The County should revise its zoning ordinance to
require the developer in a rezoning case to either submit calculations of the
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maximum density and trip generation permitted under the zoning district applied
for or commit to a density and a maximum trip generation that, if approved,
carries with the land as a deed restriction that the County warrants it will enforce.
The issue here is hypothetical: What is the applying developer assures a low trip
generation, the rezoning is approved, and the site is flipped to another
developer that submits a site plan for the highest density possible. The rezoning
decision ought to be made on the worst-case scenario and if the worst-case
scenario turns out to be in the public interest, then a lesser density will be even
more in the public interest. This provides some certainty to the process and
provides additional clarity to Zoning Paragraphs 2 and 3.

. Site Plan Coordination Paragraphs 1 through 5: If the above suggestions are

incorporated, these paragraphs are acceptable as written as they are process
oriented.

.TID Paragraph 1: Acceptable as written.

. General Comment: Sussex County is home to three of the State’s Byways:

Historic Lewes Byway, Delaware Bayshore Byway and the Nanticoke Heritage
Byway. There needs fo be a recognition that these special roadways have
infrinsic values that both DelDOT and Sussex County have pledged to protect
and preserve. They have endorsed the Corridor Management Plan (CMP) for
the Historic Lewes Byway and sponsor the Nanticoke Heritage Byway. The
current County Comprehensive Plan recognizes the value of the three byways in
the County. DelDOT has committed to implement the CMP as related to their
efforts fo improve each byway roadway whether with publicly funded projects
or private developer projects. They also have committed to follow their
publication Context Sensitive Solutions for Delaware's Byways. This should be
referenced in the MOU. Further, the County should amend its ordinances to
include the specific recommendations included in the CMPs for landscaping
and roadside design.
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Comments on DRAFT MOU Between Sussex County and DelDOT
Keith Steck
Dec. 12, 2019

Thank you for the opportunity to comment. My name is Keith Steck. I'm a resident of Milton

and the vice president of the Delaware Coalition for Open Government--DelCOG, for short.
The draft MOU is a start but needs considerable revisions to make it a truly effective document.
| have two types of comments regarding this document: general comments about the document

and specific comments about the various numbered points.

General Comments

First, this document needs to specify which Sussex County government entity is the lead and
representing Sussex County. There are a lot of county entities--County Council, the Planning
and Zoning Office, the P&Z Commission, the Engineering, the Board of Adjustment, etc. Who is
actually the lead or coordinating entity? This document needs to explicitly state this and if more
than one entity is involved, state that especially regarding the Transportation Improvement

Districts. Also, if towns are involved, that needs to be clearly discussed.

Second, this document as written is not a transportation document but a roadway traffic
document. There's no mention of transportation in the broad sense; for example there’s no
mention of DART, other mass transit, or future potential transportation systems or other modes,
like senior-oriented modes or nontraditional transit options like Uber or Lyft. If there is no plan to

include them, then call this what it is--a roadway traffic MOU.

Third, | see nothing in this plan that specifies in what situation this traffic MOU applies. It does
not state what kinds of land-use settings, zoning, and development is covered, such as
residential, agricultural, commercial, or industrial. For example, this document does not state
the size of commercial, residential, or industrial development would be covered; does it apply to
residential projects of 50 homes, 100 homes, 200 homes? Does this MOU cover “light” or
“heavy” industrial parks and define those terms? Would this apply to commercial shopping or
office park projects such as strip shopping centers, malls, or other similar “light” commercial

projects and define the size of them? Further, this MOU does not discuss whether decisions
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involve new projects only or projects involving specific zoning categories such as AR-1, or
Heavy Commercial? And it does not identify what projects or other situations, industries, or
other characteristics that are EXCLUDED. The MOU implies development is residential, but it
does not clearly state what is actually covered. Let's not leave things so vague that no one
really knows what is covered and what isn't. Please, do everyone a favor and identify the
specific types of development, sizes of project, zoning categories and other characteristics that
ARE AND ARE NOT COVERED.

Fourth, this document only discusses vehicle traffic on proposed and existing roads and
highways without defining what “traffic” means. Are we talking--cars, large trucks, busses,
tractor trailers hauling hazardous waste? Simply saying “vehicles” without acknowledging the
difference between a small car and a tractor trailer is like saying all boats are the same when in

fact there’s a huge difference between a canoe and a Carnival Cruise ship.

Fifth, this document talks about traffic studies and roadway traffic access and mentions roads in
and out of existing communities those yet to be built. But where’s the long-term orientation--is
this looking at milestones such as a 5-year, 10-year, ’Q'“S?hi?”ﬁgfﬁts in time. Sussex County is
projected to grow substantially over the next 20 years or more, so it seems like the plan needs

to be reviewed every 5 years and revised accordingly.

Sixth. Similarly, where's the discussion about roads and the overall development going on now
and planned over the next 5, 10, 15, and 20 years and the interplay between roads and
projected growth over the next 10 or 20 years, including projects already approved but not yet
under development? There's almost no mention of the relationship of this MOU and the
County’s new comprehensive plan, especially regarding planned growth, expanding population
centers along the beaches growth corridors and town centers like Georgetown, Seaford, Milton,
Millsboro, and Milford. And what about the long-term goal of protecting the rural character of
the county? Yes, the terms “land use” and “phased development” are sprinkled in the
document, but what's truly important is reflecting the interconnectedness of roads, plans on the
table, and the future. But if there are no specific mechanisms for looking at how roads, traffic,

safety, development, and environmental concerns all impact each other, we’re doomed to repeat
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the same failed pattern of looking at each project as if nothing else exists or nothing new will be

built.

Seventh, there is no discussion or recognition about safety in this MOU--in fact, the word
“safety” is only mentioned twice in the entire document. No where in the document is there any
mention about the safety of pedestrians or bicycle traffic, despite the number of pedestrians and
cyclists killed each year. Where is any discussion or consideration about emergencyf/first
responder access such as ambulance, fire, or police access or emergency response times? In
fact, the words POLICE, FIRE TRUCK, AMBULANCE, EMERGENCY VEHICLES do not even
appear anywhere in this document. Why? Shouldn’t THE WORD “SAFETY"” APPEAR IN BIG
BOLD LETTERS THROUGHOUT THIS DOCUMENT and be a key consideration in the design
of roads and community access? The volume of traffic should not take priority over the ability of
first responders to get to emergencies; road design and traffic volume and flow should reflect
response time criteria for first responders to be able to reach a traffic accident, someone having
a heart attack, a shooting, or a house fire. | see no such consideration. And what about
evacuation routes and plans--where are these in this MOU? Safety issues and emergency
access should be critical factors in roadway construction and traffic design and volume
decisions. Keep this in mind when you are considering whether to prohibit wide roads and only
allow a single entrance/exit into a community of 200, 300, or 400 homes or and industrial center.
| say MAKE SAFETY AND EMERGENCY ACCESS CENTRAL POINTS OF ANY
TRANSPORTATION MOU. The MOU needs language reflecting the importance of safety and

emergency access and evacuation plans.

Specific Comments
With regard to specific provisions in this MOU, | have the following comments:

Under Definitions
What is “FEE IN LIEU”? This is poorly defined. There is a vague reference to DelDOT

regulations without identifying the specific regulations. What is the basis and value of the fee--is
it based on a certain dollar amount per acre, per house, per job created, or something else?

This definition also mentions “under certain conditions”--they should be identified.
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“LEVEL OF SERVICE.” What are the middie ranges--B, C, D, and E? Why is level “D”
mentioned in points 9 and 13 of the Land Use section? Why does the MOU say Sussex County
and DelDOT “endeavor, where possible” for a level D (see point 9 under Land Use)? What is
level D... creeping along/barely moving?... and why is this a target? Does this factor in safety
and emergency access? What level does New Castle County strive for and what does it
experience? Why not shoot for level C? What level do traffic engineers and safety specialists
recommend? Can levels of service vary by type of road, such as rural roads, suburban or urban

roads, or by width of roads?

Under Land US Coordination
Point 3 discusses seasonal high volume, but as noted above there is no discussion or

acknowledgment about safety of pedestrians or cyclists, especially during warm weather when

more pedestrians and cyclists are out.

Point 7 discusses traffic impact and the need for traffic impact studies. It mentions that Sussex
County may require a developer to do a TIS. The rationale for this should be spelled out. This
point also discussed the Six (6) Year Capital Improvements Program but does not explain what
this is or why it is being considered. Moreover, this point states that DelDOT may alternatively

allow a Traffic Operation Analysis instead of a TIS; Why?

Point 8. What is the reason for this? The explanation is not clear, given that the definition of a

Fee in Lieu is for a wider area study.

Point 9. The discussion states that maintaining a Level of Service D rating may not be realistic
and goes not to state this “may create an undue burden” on a property owner for various
reasons and there may be other reasons this is not possible. This discussion as written
iustrates exactly why P&Z and County Council should seriously consider the implications of
projects on the long-term viability of roads and the impacts on adjoining or nearby areas not just
for the immediate point in time but also the long term, such as 10 years out, especially when

projects exists for future development, even if they have not been physically started.
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Point 11. This indicates that a developer could get out of paying costs to maintain a desired or
“threshold” level of service but does not explain what those reasons are. These reasons should
be listed and/or explained. There is no reason a developer should not bear some costs and
allow all costs to fall to taxpayers when the developer is going to profit from developing land. If
he or she is going to gain from the development, he or she should bear part of the cost of

common improvements outside of the community.

Point 12. Under no circumstances should Sussex County be allowed to reject all conditions
proposed by DelDOT. The County and DelDOT should negotiate the conditions and the costs to
the developer. If the developer is willing to develop the land, then he or she should be willing to

pay for some if not all of the improvement(s).

Point 14. The word “assure” should read ensure. As for ensuring measures are carried out, this

point needs to describe how this will occur--through bonding, etc.

Point 15. What is meant by a “suitable” DelDOT representative? If this is referring to the
technical expertise and familiarity with Sussex County ordinances and comprehensive plan,

they the MOU should identify the qualifications.

Point 17. What is meant by “Whenever possible”? One a year, once every 5 years? Seems like
this should be specific, such as annually. Likewise, “large scale” and “large parcels” should be

defined--such as xxx square feet, xxx acres, etc.

Rezoning
Point 1 needs to explain the circumstances why “rezoning to a new zoning district” preclude a

TIS. This is too vague.
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January 27, 2020

The Honorable Michael H. Vincent, Council President

The Honorable Irwin G. Burton III, Council Vice-President
The Honorable Douglas B. Hudson

The Honorable John L. Riley

The Honorable Samuel R. Wilson, Jr.

Sussex County Council
2 The Circle
P.O Box 589
Georgetown, DE 19947

RE: Sussex County/DelDOT Memorandum of Understanding for Land
Development Coordination

OVERVIEW

A Memorandum of Understanding (MOU) between Sussex County and DelDOT was established
in 1988. Given the number of years which have transpired and the changes in the land development
process since 1988, Sussex County’s Planning and Zoning Department has developed a revised
MOU which was presented to the Planning and Zoning Commission during a public hearing on
December 12, 2019.

On January 23", 2019 the Planning and Zoning Commission recommended approval with changes
to the Memorandum of Understanding between Sussex County and DelDOT. As part of the
motion, it was recommended that County Council take into consideration the reorganization of the
document for clarity.

As stated at the January 23", 2019 Planning and Zoning meeting, the current document’s format
is based on the 1988 document layout and organization, which is outdated and confusing. Since
then there have been decades of processes and regulations put into place that the revised MOU is
trying to capture. During the Planning and Zoning hearing process, a team consisting of
developers, transportation engineers and civil engineers worked together to formulate a proposed
revised MOU which, in our opinion, is better organized providing clarity to government staff,
developers, consultants, and the general public.



We have submitted to you our proposed revised MOU for consideration. These suggested changes
are provided with the commentary and subject matter support by our team and their various related
professional backgrounds.

Due to the short amount of time between the Planning and Zoning Commission approval and the
County Council public hearing we politely ask that the public record and hearing remain open.
Our team has not had the ability to review the recommended document changes by the Planning
and Zoning Commission in the redline version document referenced at the January 23%, 2019
meeting.

CONFLICTING TERMS IN THE DOCUMENT

Roadway vs. Highway — The document uses the terms “highway” and “roadway” interchangeably.
A highway commonly denotes facilities for land-based transportation which consists of limited
access, grade separations and higher speeds, as referenced in DelDOT’s Development
Coordination Manual. Therefore, the broader term “roadway” is the preferred and should be used
throughout the document.

Proposed Land Use vs. Change in Land Use — The MOU addresses procedures when the future
land use is being proposed, not necessarily changes in land use. It is recommended that the term
be consistent throughout the document and the term “proposed land use” is suggested.

DEFINITIONS

FEE IN LIEU — The fee in lieu term is really referring to what the DelDOT Development
Coordination Manual calls an “Area Wide Study Fee in lieu of a TIS”. The shorthand term may
be “Fee in Lieu” but the DelDOT Development Coordination Manual references the Area Wide
Study Fee as the proper term, as well as the definition provided in the MOU. Since Fee in lieu is
not a defined term in the DelDOT Development Coordination Manual and Area Wide Study Fee
is a term therein, it would make sense to change the term used in this document to match. A better
definition for Area Wide Study Fee as currently found in the DelDOT Development Coordination
Manual is:

AREA WIDE STUFY FEE — A fee collected to complete an Area Wide Study that
includes the proposed land use or transportation improvements that benefit the
proposed land use. Payment of an Area Wide Study Fee in lieu of a TIS will not
preclude the developer’s responsibility for funding and/or construction of its shar
of off-site improvements. Those improvements may be determined to be needed by
the Area Wide Study or other studies, e.g. TIS for other nearby developments.



LAND USE COORDINATION

The Land Use Coordination section of the MOU can be broken out into four (4) major categories.
(1) Process, (2) Elements of a Traffic Impact Study (TIS), (3) Level of Service (LOS) Standards,
and (4) Coordination. A simple restructuring of the document will help with its flow and clarity.
As it is currently drafted, these categories identified above, are intermingled with each other and

are generating some of the misunderstanding.

(1) Process: (Paragraph 1,2,4,5,6,7,8)

The current process today can be very easily outlined; however, the current organization of this
document creates confusion and contradiction with how the DelDOT Development Coordination
Manual and the process work today. The same intent and information can be captured if the MOU
were revised to match the process and organized in a manner that the general public can

understand.

The process as it stands today that the MOU is trying to map out is as follows:

Step 1: A land use change is proposed on a parcel within Sussex County.

Step 2: The Sussex County Planning and Zoning Department requests a
Preliminary Traffic Analysis (also known today as a Service Level Evaluation)
from DelDOT. (We understand that the Service Level Evaluation process is
potentially changing which is why the new term Preliminary Traffic Analysis
is being used. However, that change has not yet occurred which is driving a lot
of confusion on what the Preliminary Traffic Analysis will provide beyond what
a Service Level Evaluation already does.)

Step 3: DelDOT responds to the Preliminary Traffic Analysis determining if the
resulting traffic impact of the land use is diminutive, negligible, minor or major
(noting that a diminutive impact is a new term with this MOU). In DelDOT’s
response, it will typically include the annual Delaware Vehicle Volume
Summary for the segments of road adjacent to the proposed land use and the
trip generation for the proposed land use based on the Institute of Transportation
Engineer’s Trip Generation Manual, current edition.

Step 4: DelDOT’s response determines the traffic impact category which
dictates the next steps in the process with which the applicant will move
forward.
(a) Diminutive Impact — No further study or information would be required.
(b) Negligible Impact — DelDOT will provide traffic volumes to support the
impact and no further analysis will be necessary.
(c) Minor Impact



a. Developer will be required to pay an Area Wide Study Fee
(AWSF). Payment of the fee does not exempt the developer
from the responsibility to make off-site improvements or from
preparing a TOA if DelDOT identifies a need for a TOA in the
plan review process.

b. Alternative to an AWSF, the developer may elect to conduct an
in-depth Traffic Impact Study (at the developer’s expense) to
DelDOT standards.

e DelDOT may require a Traffic Operational Analysis
(TOA) along with a TIS.
(d) Major Impact

a. The Developer will be required to conduct an in-depth Traffic
Impact Study (TIS) (at the developer’s expense) to DelDOT
standards.

b. DelDOT may require a Traffic Operational Analysis (TOA)
along with a TIS.

- Step 5: For Minor and Major Impacts, an agreement is made between the
developer and DelDOT based on the traffic impact and represented in either a
TIS, TOA or AWSEF letter, discussing or identifying the entrance, frontage and
developer’s share of offsite improvements.

Paragraph 2 and 4: How will Sussex County and DelDOT determine an impact will be diminutive
without performing a Preliminary Traffic Analysis? Currently there is no process other than the
County sending in the Service Level Evaluation request form to DelDOT and DelDOT responding
to the request with their determination of the impact. Suggested edit and combination of para. 2
and 4:

Preliminary Traffic Analysis:

a. The Sussex County Planning and Zoning Department will request a
Preliminary Traffic Analysis from DelDOT for each land use
application to determine if the resulting traffic impact will be
diminutive, negligible, minor, or major.

b. DelDOT shall provide a Preliminary Traffic Analysis within twenty
days (20) after receiving the Analysis request. If more time is needed, a
written request explaining the reason for the additional time will be
required.

c. Unless waived, Sussex County will not consider an application until
DelDOT supplies Sussex County with the above information.



New Paragraph: Diminutive impacts will only be able to be determined after a Preliminary Traffic
Analysis is completed, due to the way the process works and until a new process is crafted, a new
paragraph will need to be added to the MOU to handle the added impact:

Diminutive Impact:
a. When it is determined that the impact would be diminutive, no further
traffic analysis will be necessary.

Paragraph 5: This paragraph relates to negligible impacts. The second sentence redefines the term
negligible, which is inconsistent with the rest of the document and the paragraphs that relate to
traffic impacts. They do not redefine the impacts in those paragraphs, and it is unnecessary since
it is a defined term in the definitions. A suggested edit is:

Negligible Impact:

a. When DelDOT determines the traffic impact to be negligible they will
provide projected traffic volumes in support and no further analysis will
be necessary.

b. Sussex County may approve land use applications with negligible
impact at is discretion.

Paragraph 6: This paragraph relates to minor traffic impacts. When there is a minor impact to a
proposed land use, the DelDOT Development Coordination Manual states that there are two ways
a developer can address traffic related responsibilities for the proposed land use. The first is for
the developer to pay into an Area Wide Study and the second is the developer may elect to conduct
a Traffic Impact Study. A suggested revision to para. 6 is:

Minor Impact:

a. When DelDOT determines the traffic impact to be minor, the
Preliminary Traffic Analysis shall include the feasibility of providing
safe access and the condition, pavement, and the geometry of the nearby
roadways and intersections relative to the traffic the subject property
could generate. Where any of these are deemed potentially inadequate,
DelDOT shall comment to this effect, and identify roadway
improvements that may be required by the developer.

b. When DelDOT determines that the traffic impact will be minor, the
developer will be required to pay an Area Wide Study Fee (AWSF).

o Alternative to an Area Wide Study Fee, the developer may elect
to conduct an in-depth Traffic Impact Study (TIS) (at the
developer’s expense) to DelDOT standards.

e Payment of the fee does not exempt the developer from the
responsibility to make off-site improvements or from preparing
a Traffic Operational Analysis (TOA) if DelDOT identifies a
need for a TOA in the plan review process.



Paragraph 7 and 8: These paragraphs relate to major traffic impacts. When a major impact occurs,
the developer is required to complete a TIS for the proposed land use. The developer does not have
the ability to participate in an Area Wide Study Fee in lieu of a TIS if the traffic impact is major.
If DelDOT is not requiring the developer to conduct a TIS, then Sussex County should not be able
to require a TIS. The County does not have the ability to review or provide a technical analysis of
the TIS and if DelDOT is not requiring it, that means there is sufficient data to support the proposed
land use change by other means or previous Traffic Impact Studies. Para. 7 also has elements of
what is required in a TIS, that may better fit into its own paragraph, in a new section, since a TIS
is available for use in both Major and Minor traffic impacts. A suggested edit and combination of
para 7 and 8 are:

Major Impact:
a. When DelDOT determines that the traffic impact will be major, the
developer will be required to conduct an in-depth Traffic Impact Study
(TIS) (at the developer’s expense) to DelDOT standards.
b. Additionally, DelDOT may require a Traffic Operational Analysis
(TOA) in conjunction with a TIS.
c. A TIS letter will be generated to document the developer’s obligations.

(2) Elements of a Traffic Impact Study (TIS): (Paragraph 7,3)

There are sections within the document that are specific to the information that is provided in a
Traffic Impact Study. Per the DelDOT Development Coordination Manual a TIS can be utilized
in both a minor and major impact. It makes sense to create a section that specifically identifies the
elements of a TIS with regards to the MOU.

New Paragraph:

The TIS will consider the effects of active or proposed transportation improvements
in the adopted Six (6) Year Capital Improvements Program, Current
Transportation Plans, and Committed Off-Site Improvements, and the current
Sussex County Comprehensive Plan and establish staging for development as
needed.

Paragraph 3: DelDOT already requires these seasonal adjustment factors when applied to traffic
counts for studies. Suggest rewording to:

Given the seasonal nature of high-volume traffic in Sussex County, seasonal traffic
adjustment factors to normalize traffic volumes shall be applied when calculating
trip generation.

(3) Level of Service (LOS) Standards: (Paragraph 9, 11)

Level of service standards are found throughout the document. It would make more sense to have
them under one section to show the intent of DelDOT and Sussex County when handling the level
of service issues presented.



Paragraph 11: The same intent can be achieved without all the extra wording with the suggestion
below:

When DelDOT determines that the traffic impact of the proposed land use causes
the threshold level of service to be exceeded, the county will not approve the land
use application unless:

o The developer agrees to take appropriate measures to maintain operations
at the threshold level of service; or,

o Sussex County finds that there are sufficient reasons why the developer
should not be responsible for all or part of the measures necessary to
maintain the threshold level of service. Sussex County, in this case, shall set
forth in writing their reasons for approving the land use application.

(4) Coordination: (Paragraph 18, 10, 12, 13, 14, 15, 16, 17, 19)
The focus of the MOU is all about coordination between DelDOT and Sussex County. It is
imperative that the paragraphs relating to coordination be identified and organized together.

Paragraph 10: As this paragraph is written, if the impact is negligible then it does not fall within
any of the categories and the County is unable to hold a public hearing. A suggested edit is:

No public hearing on the land use application shall occur until one of the following
conditions are met:

o The application will have a diminutive impact as described above; or,

o The application will have a negligible impact as described above; or,

o  Sussex County receives the approved AWSF letter from DelDOT; or,

o Sussex County receives the approved TOA letter from DelDOT; or,

o Sussex County receives the approved TIS letter from DelDOT.

Paragraph 12: Due to the short turnaround time on the Preliminary Traffic Analysis, it is more
feasible to have any conditions proposed by DelDOT prior to Preliminary Site Plan hearing, so
they are available for the public. This would allow time for proposed land uses with minor or major
impacts to complete any studies that are warranted for the site as well as provide the data, from
those studies, that DelDOT would need to create such conditions. The conditions would then end
up in a separate letter or, if possible, the TIS, TOA or AWSF letter. The suggested edit to the
sentence effected in para. 12 is:

Any such proposed conditions shall be clearly summarized by DelDOT prior to the
Preliminary Site Plan hearing.

Paragraph 13: It is already stated in the document that the level of service is to be maintained or
restored at a “D”. The first sentence in the paragraph is repetitive and if the document gets
organized with Level of Service standards, unneeded. A suggested edit is:



DelDOT should clearly state what phasing of roadway improvements is
appropriate for the proposed land use application so that Sussex County can
consider the phasing in its various approvals as appropriate prior to the
Preliminary Site Plan hearing. Sussex County may then impose that phasing
requirement as part of its approval of a land use application. DelDOT'’s phasing of
the project may include (but are not limited to) consideration of the following:
o A delay of all or part of the development until specific roadway
improvements are made by DelDOT or others;
o  Whether the required roadway improvements are being funded or
constructed at the developer’s own expense;
o  Whether the developer is participating in, and/or funding, transit or traffic
mitigation strategies.
The phasing requirements shall be included as a Plan Sheet at the time of Final
Site Plan approval. Phasing tied to other types of site plan approval is addressed
in a following Section of this MOU regarding Site Plan Coordination.

Paragraph 19: Sussex County should not directly participate in negotiating road improvements.
The process the Developer navigates with DelDOT is a detailed, multi-step, and lengthy process.
Adding additional agencies into the fold will only make it more challenging. Sussex County has
the opportunity at many points in the processes in place to make comments and recommendations,
such as the PLUS process and public hearing process. Road improvements are determined by
DelDOT and the developer is responsible for its share of construction and funding of the
determined off-site improvement. It is an agreement between DelDOT and the developer. Once
the agreement is made, it will be shared with the County and the County can then condition the
Site Plan to reflect any conditions or phasing of the agreement. A suggested edit to para. 19 is:

Any agreement reached between a developer and DelDOT as to roadway
improvements, phasing of a development, and funding of roadway improvements,
shall be timely forwarded to Sussex County for its records with regard to the
development. Any subsequent changes or amendments to a DelDOT and developer
agreement shall likewise be timely forwarded to Sussex County. Provided, however,
that DelDOT acknowledges that if a specific requirement (such as phasing) is
incorporated into a land use decision (such as a major subdivision, conditional use
or Residential Planned Community), this may not be enforceable by Sussex County
without an amendment to the subdivision approval or the ordinance that approved
a Residential Planned Community. Conditional Use or certain other rezoning’s
where conditions can be imposed.



SITE PLAN COORDINATION

Paragraph 2: There may be a time, especially with larger proposed land use changes, when
roadway improvements may be phased, at a later date, after the development starts. This may occur
with large proposed land use changes. In para. 2 the way it is written, it would require that all
roadway improvements are designed and approved before the County approves the site plan.
DelDOT has a process called Letter of No Contention and Letter of No Objection to Recordation
that would allow the County to move forward with approvals without the developer having to
spend unnecessary capital on designing plans that will not all be constructed at that time and will
most likely need to be redesigned due to ever-changing DelDOT regulations. A suggested edit to
para. 2 is:

In all site plan reviews, DelDOT will review the site plans in accordance with its
rules and regulations for access for roadway improvements. Sussex County will
withhold any site plan approval until DelDOT has provided a Letter of No
Contention (LONC) or a Letter of No Objection to Recordation (LONOR).
Provided, however, that this requirement may be waived by Sussex County for
minor amendments to existing site plans that changes the trip generation by less
than 50 trips per day.

Paragraph 5: The terms used in the paragraph are contradicting. The County and DelDOT view a
permit being satisfied as two different milestones. To clean this up a suggested edit to para 5 is:

Sussex County will withhold issuance of the Certification of Compliance until
DelDOT has accepted the entrance construction as substantially completed.

SUMMARY

In summary, we applaud Sussex County Council for taking the initiative to update an outdated
MOU between it and DelDOT. We appreciate the opportunity to review and make comments and
suggestions to the proposed draft MOU. We have developed a revised draft which, in our opinion,
provides more clarity and organization while maintaining the original intent of the first draft.
Thank you in advance for your consideration of our submission.



Respectfully submitted by:

Thomas Natelli Jr. — Natelli Communities

Robert Tunnell, III. — Tunnell Companies, L.P.

Betty H. Tustin — The Traffic Group, Senior Project Manager, P.E., PTOE

Paul G. Archibald — T. Y. LIN International, Project Director — Transportation, P.E., PTOE
Richard T. Rezer — T. Y. LIN International, Project Manager — Traffic

Jason Palkewicz — Solutions IPEM, P.E., LEED AP

Jim Eriksen — Solutions IPEM, P.E.

CC:

Robin Griffith, Clerk of the Council

J. Everett Moore Jr., County Attorney

J. Marc Cote, Assistant Director, Development Coordination

T. William Brockenbrough Jr., County Coordinator, Development Coordination

ENCLOSURES:
1: MOU DRAFT REVISION - REDLINE - 010720
2: MOU DRAFT REVISION — BLACKLINE - 010720
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2019
SUSSEX COUNTY/DELAWARE DEPARTMENT OF TRANSPORTATION
MEMORANDUM OF UNDERSTANDING
FOR LAND DEVELOPMENT COORDINATION

WHEREAS, Title 9, Section 6962 of the Delaware Code “Highway Capacity” obligates Sussex
County to “establish an agreement with the Department of Transportation to provide a procedure
for analysis by the Department of Transportation (“DelDOT”) of the effects on traffic of each
rezoning application; and

WHEREAS, This Memorandum of Understanding is intended to comply with the foregoing
requirements of Title 9, Section 6962 of the Delaware Code; and

WHEREAS, Land development has the potential to impact adjacent highways and Sussex County
and DelDOT recognize that an analysis of the effects upon traffic is important in all types of land
use decisions (Residential Planned Communities, Major Subdivisions, Conditional Uses) and not
just rezoning applications; and

WHEREAS, The 2018 Sussex County Comprehensive Plan promotes greater coordination
between DelDOT and Sussex County in land use decisions; and

WHEREAS, Sussex County is solely responsible for land use decisions in Sussex County; and

WHEREAS, the DelDOT is responsible for the operation, maintenance, and construction of State-
maintained roads as well as the regulation of all entrance and roadway improvements required as
part of new development; and

WHEREAS, it is the desire of Sussex County and DelDOT to coordinate land development with
transportation needs.

NOW, THEREFORE,

BE IT RESOLVED that Sussex County Council and DelDOT hereby adopt the following
Memorandum of Understanding:

DEFINITIONS

COMMITTED OFF-SITE IMPROVEMENTS — Road improvements for the benefit of safety
and/or capacity that are generally beyond the limits of the site entrance and frontage that are
required to be built by an approved land development project. Such improvements do not include
auxiliary lanes that serve the site entrance, but may include roadway widening along the frontage
of the site.

AREA WIDE STUDY FEE — A fee collected to complete an Area Wide Study that includes the
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proposed land use or transportation improvements that benefit the proposed land use. Payment of
an Area Wide Study Fee in lieu of a TIS will not preclude the developer’s responsibility for
funding and/or construction of its share of off-site improvements. Those improvements may be
determined to be needed by the Area Wide Study or other studies, e.g. TIS for other nearby
developments.

LEVEL OF SERVICE (LOS) - A quantitative stratification of a performance measure or
measures representing how well a transportation facility or service operates from a traveler’s
perspective. For each type of facility or service there are six levels of service, ranging from A to
F, with A representing the best operating condition and F the worst operating conditions. Except
as may be specified by DelDOT, LOS shall be determined in accordance with the current edition
of the Highway Capacity Manual, a publication of the Transportation Research Board.

PRELIMINARY TRAFFIC ANALYSIS — A request made by Sussex County Planning and
Zoning Department for an evaluation by DelDOT, in terms of the proposed trip generation, to
determine the Traffic Impact with regard to a proposed land use approval.

TRAFFIC IMPACTS:

DIMINUTIVE - The proposed land use is expected to increase the trip generation of the
subject land by fewer than 50 vehicle trips per day.

NEGLIGIBLE - The proposed land use is expected to increase the trip generation of the
subject land by fewer than 50 vehicle trips in any hour or fewer than 500 vehicle trips per
day.

MINOR - The proposed land use is expected to increase the trip generation of the subject
land by at least 50 vehicle trips in any hour but fewer than 200 vehicle trips in any hour
or at least 500 vehicle trips per day.

MAJOR - The proposed land use is expected to increase the trip generation of the subject
land by more than 200 vehicle trips in any hour or more than 2,000 vehicle trips per day.

TRAFFIC IMPACT STUDY (TIS) — A study conducted during the development approval
process, in accordance with applicable DelDOT regulations, to determine the impacts that traffic
generated by the proposed development will have on the surrounding street network and the
improvements needed to the transportation system in order to mitigate those impacts.

TRAFFIC OPERATIONAL ANALYSIS (TOA) — An evaluation, or series of evaluations,
conducted during the review of subdivision, land development and entrance plans, in accordance
with applicable DelDOT regulations, primarily intended to determine site entrance location and
movements to be allowed at the site entrance. These evaluations may include; Queuing Analysis,
Highway Capacity Manual Analysis, and Crash Analysis.
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LAND USE COORDINATION

1. Sussex County will make the final decisions on all matters of land use.
2. Preliminary Traffic Analysis:

a. The Sussex County Planning and Zoning Department will request a Preliminary Traffic
Analysis from DelDOT for each land use application to determine if the resulting traffic
impact will be diminutive, negligible, minor, or major.

b. DelDOT shall provide a Preliminary Traffic Analysis within twenty days (20) after
receiving the Analysis request. If more time is needed, a written request explaining the
reason for the additional time will be required.

c. Unless waived, Sussex County will not consider an application until DelDOT supplies
Sussex County with the above information.

3. Diminutive Impact:

a. When it is determined that the impact would be diminutive, no further traffic analysis

will be necessary.
4. Negligible Impact:

a. When DelDOT determines the traffic impact to be negligible they will provide
projected traffic volumes in support and no further traffic analysis will be necessary.

b. Sussex County may approve land use applications with negligible impact at its
discretion.

5. Minor Impact:

a. When DelDOT determines the traffic impact to be minor, the Preliminary Traffic
Analysis shall include the feasibility of providing safe access and the condition,
pavement, and the geometry of the nearby roadways and intersections relative to the
traffic the subject property could generate. Where any of these are deemed potentially
inadequate, DelDOT shall comment to this effect, and identify roadway improvements
that may be required by the Developer.

b. When DelDOT determines that the traffic impact will be minor, the developer will be
required to pay An Area Wide Study Fee (AWSF).

» Alternative to an Area Wide Study Fee, the developer may elect to conduct an

in-depth Traffic Impact Study (TIS) (at the developer’s expense) to DelDOT
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standards.
* Payment of the fee does not exempt the developer from the responsibility to
make off-site improvements or from preparing a Traffic Operational Analysis

(TOA) if DelDOT identifies a need for a TOA in the plan review process.

6. Major Impact:

a.

C.

When DelDOT determines that the traffic impact will be major, the developer will be
required to conduct an in-depth Traffic Impact Study (TIS) (at the developer’s
expense) to DelDOT standards.

Additionally, DelDOT may ask for a Traffic Operational Analysis (TOA) in
conjunction with a TIS.

A TIS letter will be generated to document the developer’s obligations.

7. Elements of the Traffic Impact Study:

a.

C.

The TIS will consider the effects of active or proposed transportation improvements in
the adopted Six (6) Year Capital Improvements Program, Current Transportation Plans,
and Committed Off-Site Improvements, and the current Sussex County Comprehensive
Plan and establish staging for development as needed.

Given the seasonal nature of high-volume traffic in Sussex County, seasonal traffic
adjustment factors to normalize traffic volumes shall be applied when calculating trip generation.

DelDOT will provide a technical evaluation of the TIS.

8. Level of Service Standards:

a.

Sussex County and DelDOT shall endeavor, where possible, to maintain a Level of
Service of D on roads and intersections affected by a land use application. However,
Sussex County and DelDOT recognize that:

» Level of Service of D is not always attainable;

* That this threshold may create an undue burden on a property owner looking to
develop a property given the prior development that has occurred in an area
contributing to the existing Level of Service;

» Other relevant factors (such as the size of the property, type or importance of

the development) may mitigate against maintaining a Level of Service D.

b. Ifthe existing Level of Service is below D prior to the impact of the proposed land use,

the existing Level of Service must at least be maintained.
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When DelDOT determines that the traffic impact of the proposed land use causes the
threshold level of service to be exceeded, the County will not approve the land use
application unless:
» The developer agrees to take appropriate measures to maintain operations at the
threshold level of service; or,
* Sussex County finds that there are sufficient reasons why the developer should
not be responsible for all or part of the measures necessary to maintain the
threshold level of service. Sussex County, in this case, shall set forth in writing

their reasons for approving the land use application.

9. Coordination:

a.

b.

The Sussex County Planning and Zoning Department is responsible for coordinating
all required information with Sussex County Council and the Planning and Zoning
Commission.
No public hearing on the land use application shall occur until one of the following
conditions are met:

» The application will have a diminutive impact as described above; or,

» The application will have a negligible impact as described above; or,

* Sussex County receives the approved AWSF letter from DelDOT; or,

» Sussex County receives the approved TOA from DelDOT; or,

* Sussex County receives the approved TIS from DelDOT.
Sussex County does not have the ability to determine what, if any, conditions of
approval related to roadway improvements or traffic would be appropriate in a given
land use application. Therefore, if, in DelDOT’s opinion, there are appropriate
conditions of approval that should be imposed upon a land use decision, DelDOT shall
offer those conditions as part of its TIS or as part of its Technical Advisory Committee
review for consideration by Sussex County. Any such proposed conditions shall be
clearly summarized by DelDOT prior to the Preliminary Site Plan hearing. After
considering all relevant information regarding the land use application, Sussex County
shall consider the proposed conditions but shall not be obligated to include them as part

of any approval.

d. DelDOT should clearly state what phasing of roadway improvements is appropriate for
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the proposed land use application so that Sussex County can consider the phasing in its
various approvals as appropriate prior to the Preliminary Site Plan hearing. Sussex
County may then impose that phasing requirement as part of its approval of a land use
application. DelDOT’s phasing of the project may include (but are not limited to)
consideration of the following:
* A delay of all or part of the development until specific roadway improvements
are made by DelDOT or others;
*  Whether the required roadway improvements are being funded or constructed
at the developer’s own expense;
*  Whether the developer is participating in, and/or funding, transit or traffic
mitigation strategies.
The phasing requirements shall be included as a Plan Sheet at the time of Final Site
Plan approval. Phasing tied to other types of site plan approval is addressed in a
following Section of this MOU regarding Site Plan Coordination.
When Sussex County believes that expert testimony regarding transportation issues is
required to make a land use decision (such as a rezoning, major subdivision, conditional
use or Residential Planned Community), DelDOT will provide a suitable representative
to attend meetings of the Planning and Zoning Commission and/or County Council.
The representative should be someone with specific technical knowledge of the project
in particular and ongoing projects in the area of Sussex County where the project is to
occur.
In addition to the project-specific information referenced in the preceding paragraph,
DelDOT shall provide regular updates to Sussex County about the status of ongoing
and future roadway and transportation projects in the County, so that County Council
and the Planning & Zoning Commission have an up-to-date understanding of their
status. This shall include both developer-funded and DelDOT-initiated and -funded
projects. During these updates, Sussex County will also have an opportunity to discuss
other transportation improvements that may be needed in the future.
Whenever possible during the implementation of the foregoing items, Sussex County
and DelDOT should encourage master planning for large scale developments on large

parcels or groups of parcels in the Town Center, Coastal Area, Developing Area and
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commercial areas as set forth in the Comprehensive Land Use Plan to provide greater
flexibility in design and/or the installation of additional roadways.

h. Any agreement reached between a developer and DelDOT as to roadway
improvements, phasing of a development and funding of roadway improvements shall
be timely forwarded to Sussex County for its records with regard to the development.
Any subsequent changes or amendments to a DelDOT and developer agreement shall
likewise be timely forwarded to Sussex County. Provided, however, that DelDOT
acknowledges that if a specific requirement (such as phasing) is incorporated into a
land use decision (such as a major subdivision, conditional use or Residential Planned
Community), this may not be enforceable by Sussex County without an amendment to
the subdivision approval or the ordinance that approved a Residential Planned
Community, Conditional Use or certain other rezoning’s where conditions can be

imposed.

REZONINGS (WITHOUT SITE PLANS OR CONDITIONS OF APPROVAL)

L

Sussex County and DelDOT acknowledge that on a rezoning to a new zoning district where a
specific site plan is not under consideration, and where the County cannot impose conditions
as part of the rezoning approval, a TIS may not be possible (with the exception of rezoning’s
to Residential Planned Communities and C-4, where specific site plans are considered and
conditions can be imposed). This is because the various zoning districts have several permitted
uses that are allowed once a rezoning occurs; as a result DelIDOT cannot determine, at the time
of rezoning, what the actual use will be nor what the traffic and possible roadway
improvements will be as a result of it. This requires greater coordination on the part of both
Sussex County and DelDOT.

Whenever possible, DelDOT shall endeavor to provide as much information about the general
impacts of the rezoning upon area traffic and roadways as required in the preceding section prior
to the public hearing before Sussex County Council and the Planning & Zoning Commission.
Whenever DelDOT is approached by a developer with a specific project in mind, DelDOT and
that developer may enter into an agreement to obtain a TIS for the project as part of the

rezoning process so that the information required as part of the TIS may be included in the
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record of the public hearings of the rezoning application. Because other possible uses of the
property may be permitted under the proposed new zoning, Sussex County is not bound by this
information in making its decision on the rezoning. However, if the use that the TIS is based
upon changes after the rezoning occurs, another TIS shall be required and Sussex County shall
not approve any Preliminary or Final Site Plan for the property until the new TIS is completed
with all necessary traffic and roadway improvements determined by DelDOT. Alternatively, if
no TIS is performed on a specific project, DelDOT shall have the ability to request a TIS based
upon the most impactful permitted use available under the new zoning classification that is

sought.

SITE PLAN COORDINATION

1. Section 115-220D of the Sussex County Zoning Code allows Sussex County to approve certain
site plans “subject to conditions”. In any site plan reviewed pursuant to Section 115-220 of the
Sussex Zoning Code, Sussex County, with the assistance of DelDOT, may impose conditions
regarding phasing and the timing of building permits in conjunction with completion of
necessary roadway improvements.

2. In all site plan reviews, DelDOT will review the site plans in accordance with its rules and
regulations for access and roadway improvements. Sussex County will withhold any site plan
approval until DelDOT has provided a Letter of No Contention (LONC) or a Letter of No
Objection to Recordation (LONOR). Provided, however, that this requirement may be waived
by Sussex County for minor amendments to existing site plans that changes the trip generation
by less than 50 trips per day.

3. Sussex County shall withhold the issuance of any building permit until DelDOT has issued the
entrance permit associated with the project.

4. DelDOT will withhold an entrance construction permit until the developer has agreed to
construct the access point(s) to Department standards and to provide off-site improvements as
may be required to maintain acceptable traffic operation on roadways.

5. Sussex County will withhold issuance of the Certificate of Compliance until DelDOT has

accepted the entrance construction as substantially completed.
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TRANSPORTATION IMPROVEMENT DISTRICTS

1. In the event that a land use application falls within a Transportation Improvement District
(“TID”), the requirements of the TID, as set forth in the TID Agreement, shall supersede the
requirements set forth in this MOU.

IT IS FURTHER RESOLVED that the Secretary of the Delaware Department of
Transportation and The County Administrator will affirm this agreement by affixing their

signature to the Resolution.

Adopted by the County Council of Sussex County on ,2019.

President of the County Council of Sussex County

The following signatures concurring herein:

For Sussex County:

Todd Lawson, Sussex County Administrator

Robert Wheatley, Chairman, Sussex County
Planning & Zoning Commission

Janelle Cornwell, Director of Planning & Zoning

For the Department of
Transportation:

Jennifer Cohan, Secretary
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2019
SUSSEX COUNTY/DELAWARE DEPARTMENT OF TRANSPORTATION
MEMORANDUM OF UNDERSTANDING
FOR LAND DEVELOPMENT COORDINATION

WHEREAS, Title 9, Section 6962 of the Delaware Code “Highway Capacity” obligates Sussex
County to “establish an agreement with the Department of Transportation to provide a procedure
for analysis by the Department of Transportation (“DelDOT”) of the effects on traffic of each
rezoning application; and

WHEREAS, This Memorandum of Understanding is intended to comply with the foregoing
requirements of Title 9, Section 6962 of the Delaware Code; and

WHEREAS, Land development has the potential to impact adjacent highways and Sussex County
and DelDOT recognize that an analysis of the effects upon traffic is important in all types of land
use decisions (Residential Planned Communities, Major Subdivisions, Conditional Uses) and not
just rezoning applications; and

WHEREAS, The 2018 Sussex County Comprehensive Plan promotes greater coordination
between DelDOT and Sussex County in land use decisions; and

WHEREAS, Sussex County is solely responsible for land use decisions in Sussex County; and

WHEREAS, the DelDOT is responsible for the operation, maintenance, and construction of State-
maintained roads as well as the regulation of all entrance and roadway improvements required as
part of new development; and

WHEREAS, it is the desire of Sussex County and DelDOT to coordinate land development with
transportation needs.

NOW, THEREFORE,

BE IT RESOLVED that Sussex County Council and DelDOT hereby adopt the following
Memorandum of Understanding:

DEFINITIONS

COMMITTED OFF-SITE IMPROVEMENTS — Road improvements for the benefit of safety
and/or capacity that are generally beyond the limits of the site entrance and frontage that are
required to be built by an approved land development project. Such improvements do not include
auxiliary lanes that serve the site entrance, but may include roadway widening along the frontage
of the site.

AREA WIDE STUDY FEEEEEIN-LIEY — A fee collected to complete an Area Wide Study
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that includes the proposed land use or transportation improvements that benefit the proposed
land use. Payment of an Area Wide Study Fee in lieu of a TIS will not preclude the developer’s
responsibility for funding and/or construction of its share of off-site improvements. Those

improvements may be determined to be needed by the Area Wlde Studv or other studles e.g. TIS
for other nearby developments. De 0 : ne-an-Area W 4

LEVEL OF SERVICE (LOS) - A quantitative stratification of a performance measure or
measures representing how well a transportation facility or service operates from a traveler’s
perspective. For each type of facility or service there are six levels of service, ranging from A to
F, with A representing the best operating condition and F the worst operating conditions. Except
as may be specified by DelDOT, LOS shall be determined in accordance with the current edition
of the Highway Capacity Manual, a publication of the Transportation Research Board.

PRELIMINARY TRAFFIC ANALYSIS — A request made by Sussex County Planning and
Zoning Department for ana evaluation by DelDOT in terms of the proposed trip generation, to

determine the Traffic Impact whetheraFratfie Impaet-Stady-is-neeessary-with regard to a

proposed land use approval.

TRAFFIC IMPACTS:

DIMINUTIVE - The ehange-n-proposed land use is expected to increase the trip
generation of the subject land by fewer than 50 vehicle trips per day.

NEGLIGIBLE - The ehange-in-proposed land use is expected to increase the trip
generation of the subject land by fewer than 50 vehicle trips in any hour oraré fewer than
500 vehicle trips per day.

MINOR - The ehange-in-proposed land use is expected to increase the trip generation of
the subject land by at least 50 vehicle trips in any hour but fewer than 200 vehicle trips in
any hour orand at least 500 vehicle trips per day.

MAJOR - The ehange-in-proposed land use is expected to increase the trip generation of
the subject land by more than 200 vehicle trips in any hour or more than 2,000 vehicle
trips per day.

TRAFFIC IMPACT STUDY (TIS) — A study conducted during the development approval
process, in accordance with applicable DelDOT regulations, to determine the impacts that traffic
generated by the proposed development will have on the surrounding street network and the
improvements needed to the transportation system in order to mitigate those impacts.

TRAFFIC OPERATIONAL ANALYSIS (TOA) — An evaluation, or series of evaluations,
conducted during the review of subdivision, land development and entrance plans, in accordance
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with applicable DelDOT regulations, primarily intended to determine site entrance location and
movements to be allowed at the site entrance. These evaluations may include; Queuing Analysis,
Highway Capacity Manual Analysis, and Crash Analysis.

LAND USE RDINATI

1. Sussex County will make the final decisions on all matters of land use.

2. Preliminary Traffic Analysis:

a. The Sussex County Planning and Zoning Department will request a Preliminary Traffic
Analysis from DelDOT for each land use application to determine if the resulting traffic
diminutive, negligible, minor, or major. Fhisshalnetberequiredwhere

impact will be

DelDOT shall erdeaverte-provide a Preliminary Traffic Analysis within twenty days

(20) after receiving the Analysis request. If more time is needed, a written request

explaining the reason for the additional time will be required.

c. Unless waived-as—setforth-inParasraph2-abeve, Sussex County will not consider an

application until DelDOT supplies Sussex County with the above information.

3. Diminutive Impact:

b.a. When it is determined that the impact would be diminutive, no further traffic analysis

will be necessary.

4. Negligible Impact:

trips—When DelDOT determines the traffic impact to be negligible-impaet-will-oceur;

they will provide projected traffic volumes in support and no further traffic analysis

will be necessary.

b. Sussex County may approve land use applications with negligible impact at its
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discretion.

5. Minor Impact:

a. When DelDOT determines the traffic impact to be minor, the Preliminary Ttraffic
Aanalysis shall include the feasibility of providing safe access and the condition,
pavement, and the geometry of the nearby roadways and intersections relative to the
traffic the subject property could generate. Where any of these are deemed potentially
inadequate, DelDOT shall comment to this effect, and identify roadway improvements
that mayshall be required by the Developer.

b. When DelDOT determines that the traffic impact will be minor, the developer will be

required to pay An Area Wide Study Fee (AWSF).letter-will- begenerated-to-document

e Alternative to an Area Wide Study Fee, the developer may elect to conduct an

in-depth Traffic Impact Study (TIS) (at the developer’s expense) to DelDOT

standards.

* Payment of the fee does not exempt the developer from the responsibility to

make off-site improvements or from preparing a Traffic Operational Analysis

(TOA) if DelDOT identifies a need for a TOA in the plan review process. In
ldition. DelDOT o fust] i .

6. Major Impact:
a. —When DelDOT determines that the traffic impact will be major, the developer will

be required to conduct an in-depth Traffic Impact Study (TIS) (at the developer’s

expense) to DelDOT standards. In-addition;-Sussex-Countyatits-own-initiative; may
require a developer to conduct at TIS.

e:b. Additionally Alternativelys; DelDOT may ask forallew a Traffic Operational Analysis
(TOA) in conjunction with ainstead-ofa TIS.

A n ern e to the o OA_proece
a a ativ
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reguirements—A TIS erAWSE-letter will be generated to document the developer’s

obligations.

7. Elements of the Traffic Impact Study:

a. The TIS will consider the effects of active or proposed transportation improvements in

the adopted Six (6) Year Capital Improvements Program, Current Transportation Plans,

and Committed Off-Site Improvements, and the current Sussex County Comprehensive

Plan and establish staging for development as needed.

b. Given the seasonal nature of high-volume traffic velume-in Sussex County, ;-and-sinee

oo » .

c. DelDOT will provide a technical evaluation of the TIS.

8. Level of Service Standards:

a. Sussex County and DelDOT shall endeavor, where possible, to maintain a Level of
Service of D on roads and intersections affected by a land use application. However,
Sussex County and DelDOT recognize that:

* {ayaLevel of Service of D is not always attainable;

¢ tThat this threshold may create an undue burden on a property owner looking
to develop a property given the prior development that has occurred in an area
contributing to the existing Level of Service;

» er{eroOther relevant factors (such as the size of the property, type or
importance of the development) may mitigate against maintaining a Level of
Service D.

é:b.If the existing Level of Service is below D prior to the impact of the proposed land use,
the existing Level of Service must at least be maintained.

c.  When DelDOT determines that the traffic impact of the proposed land use causes the
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threshold level of service to be exceeded,—on-the-basisofaTIS or TOA or studies

cause-the-threshold-level-of service-to-be-exeeeded; the County will not approve the

land use application unless:

» Tthe developer agrees to takes appropriate measures to maintain operations at

the threshold level of service; or

+ -or-unless—Sussex County finds that there are sufficient reasons why the
developer should not be responsible for all or part of the measures necessary to
maintain the threshold level of service. Sussex County, in thisthe-latter case,
shall set forth in writing their reasons for approving the land use application.

9. Coordination:

a. The Sussex County Planning and Zoning Department is responsible for coordinating

all required information with Sussex County Council and the Planning and Zoning

Commission.

s

No public hearing on the land use application shall occur until one of the following

conditions are met:

»  The application will have a diminutive impact as described above: or,

* The application will have a negligible impact as described above: or,

*  Sussex County receives the approved AWSEF letter from DelDOT: or,

e Sussex County receives the approved TOA from DelDOT: or,

*  Sussex County receives the approved TIS from DelDOT.

ec. Sussex County does not have the ability to determine what, if any, conditions of
approval related to roadway improvements or traffic would be appropriate in a given
land use application. Therefore, if, in DelDOT’s opinion, there are appropriate
conditions of approval that should be imposed upon a land use decision, DelDOT shall

offer those conditions as part of its TIS or as part of its Technical Advisory Committee
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review for consideration by Sussex County. Any such proposed conditions shall be

clearly summarized by DelDOT in—its—Prelminary—TFraffie—Analysisprior to the

Preliminary Site Plan hearing.- After considering all relevant information regarding the

land use application, Sussex County shall consider the proposed conditions but shall

not be obligated to include them as part of any approval.

this;—DelDOT should clearly state what phasing of roadway improvements is

appropriate for the proposed-subjeet land use application and-elearlystate-that phasing

requirement-to-Sussex-Ceounty-so that Sussex County can consider the phasing elearly
ineorporateitinte its various approvals as appropriate prior to the Preliminary Site Plan

hearing. Sussex County may then impose that phasing requirement as part of its
approval of a land use application. DelDOT’s Pphasing of the project mayean include
(but areis not limited to) a-consideration of the following:
* A delay of all or part of the development until specific roadwayhighway
improvements are made by DelDOT or others;:
*  Whether the required roadwayhighway improvements are being funded or
constructed at the developer’s own expense;
*  Whether the developer is participating in, and/or funding, transit or traffic
mitigation strategies.
The phasing requirements shall be included as a Plan Sheet at the time of Final Site

Plan approval.

considered-as-part-of the project-development—Phasing tied to other types of site plan
approval is addressed in a following Section of this MOU regarding Site Plan

Coordination.

h-e. When Sussex County believes that expert testimony regarding transportation issues is
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required to make a land use decision (such as a rezoning, major subdivision, conditional
use or Residential Planned Community), DelDOT will provide a suitable representative
to attend meetings of the Planning and Zoning Commission and/or County Council.
The representative should be someone with specific technical knowledge of the project
in particular and-alseand ongoing projects in the area of Sussex County where the
project is to occur.

+f. In addition to the project-specific information referenced in the preceding paragraph,
DelDOT shall provide regular updates to Sussex County about the status of ongoing
and future roadway and transportation projects in the County, so that County Council
and the Planning & Zoning Commission have an up-to-date understanding of their
status. This shall include both developer-funded and DelDOT-initiated and -funded
projects. During these updates, Sussex County will also have an opportunity to discuss
other transportation improvements that may be needed in the future.

+g. Whenever possible during the implementation of the foregoing items, Sussex County
and DelDOT should encourage master planning for large scale developments on large
parcels or groups of parcels in the Town Center, Coastal Area, Developing Area and
commercial areas as set forth in the Comprehensive Land Use Plan to provide greater

flexibility in design and/or the installation of additional roadways.—and

agreement reached between a developer and DelDOT as to roadway improvements,

phasing of a development; and funding of roadway improvements ;—ete—shall be
mmediatelytimely forwarded to Sussex County for its records with regard to the
development. Any subsequent changes or amendments to a DelDOT _and /developer
agreement shall likewise be timelyimmediately forwarded to Sussex County. Provided,
however, that DelDOT acknowledgesreeognizes that if a specific requirement (such as
phasing) is incorporated into a land use decision (such as a major subdivision,

conditional use or Residential Planned Community), this may not be enforceable by
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Sussex County without an amendment to the subdivision approval or the ordinance that
approved a Residential Planned Community, Conditional Use or certain other

rezoningsrezoning’s where conditions can be imposed.

REZONINGS (WITHOUT SITE PLLANS OR CONDITIONS OF APPROVAL)

L.

Sussex County and DelDOT acknowledge that on a rezoning to a new zoning district where a
specific site plan is not under consideration, and where the County cannot impose conditions
as part of the rezoning approval, a TIS may not be possible (with the exception of rezoning’s
to Residential Planned Communities and C-4, where specific site plans are considered and
conditions can be imposed). This is because the various zoning districts have several permitted
uses that are allowed once a rezoning occurs; as a result DelIDOT cannot determine, at the time
of rezoning, what the actual use will be nor what the traffic and possible roadway
improvements will be as a result of it. This requires greater coordination on the part of both
Sussex County and DelDOT.

Whenever possible, DelDOT shall endeavor to provide as much information about the general
impacts of the rezoning upon area traffic and roadways as required in the preceding section prior
to the public hearing before Sussex County Council and the Planning & Zoning Commission.
Whenever DelDOT is approached by a developer with a specific project in mind, DelDOT and
that developer may enter into an agreement to obtain a TIS for the project as part of the
rezoning process so that the information required as part of the TIS may be included in the
record of the public hearings of the rezoning application. Because other possible uses of the
property may be permitted under the proposed new zoning, Sussex County is not bound by this
information in making its decision on the rezoning. However, if the use that the TIS is based
upon changes after the rezoning occurs, another TIS shall be required and Sussex County shall
not approve any Preliminary or Final Site Plan for the property until the new TIS is completed
with all necessary traffic and roadway improvements determined by DelDOT. Alternatively, if
no TIS is performed on a specific project, DelDOT o+Sussex-County-shall have the ability to
request a TIS based upon the most impactful permitted use available under the new zoning

classification that is sought.
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SITE PLAN COORDINATION

1. Section 115-220D of the Sussex County Zoning Code allows Sussex County to approve certain
site plans “subject to conditions”. In any site plan reviewed pursuant to Section 115-220 of the
Sussex Zoning Code, Sussex County, with the assistance of DelDOT, may impose conditions
regarding phasing and the timing of building permits in conjunction with completion of
necessary roadway improvements.

2. In all site plan reviews, DelDOT will review the site plans in accordance with its rules and
regulations for access and roadway improvements. Sussex County will withhold any site plan

approval until DelDOT has provided a Letter of No Contention (LONC) or a Letter of No

Objection to Recordation (LONOR).appreved—alnecessary—roadway—improvements—and
entrance—designrequirements: Provided, however, that this requirement may be waived by

Sussex County for minor amendments to existing site plans that changes the trip generation by

less than 50 trips per day.

3. Sussex County shall withhold the issuance of any building permit until DelDOT has issued the
entrance eenstruetion-permit associated with the project.

4. DelDOT will withhold an entrance construction permit until the developer has agreed to
construct the access point(s) to Department standards and to provide off-site improvements as
may be required to maintain acceptable traffic operation on roadwayshighways.

5. Sussex County will withhold issuance of the Certificate of Compliance until DelDOT has
accepted the entrance construction as substantially completed.and—issued-the notice—to—the

a1 : Lo ol

TRANSPORTATION IMPROVEMENT DISTRICTS

1. In the event that a land use application falls within a Transportation Improvement District
(“TID”), the requirements of the TID, as set forth in the TID Agreement, shall supersede the
requirements set forth in this MOU.

IT IS FURTHER RESOLVED that the Secretary of the Delaware Department of
Transportation and The County Administrator will affirm this agreement by affixing their

signature to the Resolution.

10
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Adopted by the County Council of Sussex County on ,2019.

President of the County Council of Sussex County

The following signatures concurring herein:

For Sussex County:

Todd Lawson, Sussex County Administrator

Robert Wheatley, Chairman, Sussex County
Planning & Zoning Commission

Janelle Cornwell, Director of Planning & Zoning

For the Department of
Transportation:

Jennifer Cohan, Secretary

11



PLANNING & ZONING COMMISSION , _ Sugsex County

ROBERT C. WHEATLEY, CHAIRMAN [ op ] O DELAWARE
KIM HOEY STEVENSON, VICE-CHAIRMAN i< 300 = sussexcountyde.gov
R. KELLER HOPKINS | ' = 302-855-7878 T

J. BRUCE MEARS
HOLLY J. WINGATE

302-854-5079 F

JANELLE CORNWELL, AICP

7 frar,
% DIRECTOR

PLANNING AND ZONING AND COUNTY COUNCIL INFORMATION SHEET
Planning Commission Public Hearing Date December 12, 2019

Application:

Applicant:

Owner:

Site Location:

Current Zoning:
Proposed Use:

Comprehensive Land
Use Plan Reference:

Councilmatic
District:

School District:
Fire District:
Sewer:

Water:

Site Area:

Tax Map ID.:

CU 2199 OA-Rehoboth, LLC
OA-Rehoboth, LLC

18949 Coastal Hwy., Unit 301
Rehoboth Beach, DE 19971
Herola Family, LLC

4660 19" St.

San Francisco, CA 94114

South of John J. Williams Hwy., approximately 0.29 mile east of
Warrington Rd.

CR-1 (General Commercial District)

Multi-Family (224 Units)

Coastal Area

Mr. Hudson

Cape Henlopen School District
Rehoboth Beach Fire District
Sussex County

Tidewater

18.793 ac. +/-

334-12.00-127.01 & 127.10

COUNTY ADMINISTRATIVE OFFICES
2 THE CIRCLE | PO BOX 417
GEORGETOWN, DELAWARE 19947
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PLANNING & ZONING

JANELLE M. CORNWELL, AICP
DIRECTOR

(302) 855-7878 T
(302) 854-5079 F

Sussex County

DELAWARE
sussexcountyde.gov

Memorandum

To: Sussex County Planning Commission Members

From: Jamie Whitehouse, Planning & Zoning Manager

CC: Vince Robertson, Assistant County Attorney and Applicant
Date: December 5, 2019

RE: Staff Analysis for CU 2199 OA Rehoboth, LLC

This memo is to provide background and analysis for the Planning Commission to consider as part
of application CU 2199 OA Rehoboth, LLC to be reviewed during the December 12, 2019 Planning
Commission Meeting. This analysis should be included in the record of this application and is
subject to comments and information that may be presented during the public hearing.

The request is for a Conditional Use for parcels 334-12.00-127.01 & 127.10 to allow for Multi-
Family (224 Units). The size of the property to be used as the Conditional Use is 18.7 Acres +/-.

The application site forms part of a lands associated with application CZ 1732, which was approved
for a Change of Zone from AR-1 (Agricultural Residential Zoning District) to CR-1 (Commercial
Residential Zoning District) on September 24, 2013.

The 2018 Sussex County Comprehensive Plan Update (Comprehensive Plan) provides a
framework of how land is to be developed. As part of the Comprehensive Plan a Future Land Use
Map is included to help determine how land should be zoned to ensure responsible development.
The Future Land Use map indicates that the property has the land use designation of “Coastal
Area”. The Coastal Areas land use designation recognizes that “a range of housing types should be
permitted in Coastal Areas, including single family homes, townhouses, and multi-family units.

The adjoining lands to the north, north-east and south-west are all designated on the Future Land
use Map as Commercial Areas. Many of these parcels contain commercial uses.

The application property, and the four parcels to the north west along John J. Williams Highway
are all zoned CR-1 (Commercial Residential Zoning District). The properties to the north and
north-east are zoned C-1 (General Commercial Zoning District). The parcels to the south, which
include the Beebe Medical Center, are zoned AR-1 (Agricultural Residential District).

There are other Conditional Use approvals within a 1-mile radius of the application site. Since
2011, there has been one Conditional Use approval (CU 2072) for multi-family dwelling structures
(20 units) on a 5.1 acre parcel of land (Tax Parcel 334-13.00-27.00) that was approved on May 23,
2017, subject to conditions of approval.

Based on the analysis of the land use, surrounding zoning and uses, the Conditional Use to allow

for multi-family dwellings, subject to consideration of the scale and impact of the use, could be
considered as being consistent with the land use, area zoning and adjoining uses.

COUNTY ADMINISTRATIVE OFFICES
2 THE CIRCLE | PO BOX 417
GEORGETOWN, DELAWARE 19947



File #:

Planning & Zoning Commission Application
Sussex County, Delaware

Sussex County Planning & Zoning Department
2 The Circle (P.O. Box 417) Georgetown, DE 19947
302-855-7878 ph. 302-854-5079 fax

Type of Application: (please check applicable)
Conditional Use
Zoning Map Amendment ___

Site Address of Conditional Use/Zoning Map Amendment
Adjacentto RehobothMall betweerRoute24 andOld LandingRoad

Type of Conditional Use Requested:
224-Multi-Family ApartmentComplex

Tax Map #: 3-34-12.00-127.0& 127.10 Size of Parcel(s): 18.793Acres

Current Zoning: CR-1 Proposed Zoning: CR-1 Size of Building: 7 Buildings67'x170"4 Stc

Land Use Classification; ResidentiaSite Plan

Water Provider: TidewaterUtilities, Inc. SussexCountyWestRehobothSSD

Sewer Provider:

Applicant Information

Applicant Name: OA-RehobothLC.

Applicant Address: 18949CoastaHwy, Unit 301

City: RehobottBeach State: DE ZipCode: 19971
Phone #: (302)227-3573 E-mail: preston@oacompanies.com

Owner Information

Owner Name: HerolaFamily,LLC.
Owner Address: 4660 19th Street

City: SanFrancisco State: CA Zip Code: 94114
Phone #: (514)753-4579 E-mail: hdody@comcast.com

Agent/Attorney/Engineer Information

Agent/Attorney/Engineer Name: Davis,Bowen& Friedel,Inc.
Agent/Attorney/Engineer Address: 1 ParkAvenue

City: Milford State: DE Zip Code: 19963
Phone #:(302)424-1441 E-mail: wzc@dbfinc.com




Check List for Sussex County Planning & Zoning Applications
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The following shall be submitted with the application
Completed Application

Provide eight (8) copies of the Site Plan or Survey of the property
0 Survey shall show the location of existing or proposed building(s), building setbacks,
parking area, proposed entrance location, etc.
0 Provide a PDF of Plans (may be e-mailed to a staff member)
0 Deed or Legal description

Provide Fee $500.00

Optional - Additional information for the Commission/Council to consider (ex.
architectural elevations, photos, exhibit books, etc.) If provided submit 8 copies and they
shall be submitted a minimum of ten (10) days prior to the Planning Commission meeting.
Please be aware that Public Notice will be sent to property owners within 200 feet of the
subject site and County staff will come out to the subject site, take photos and place a sign
on the site stating the date and time of the Public Hearings for the application.

DelDOT Service Level Evaluation Request Response

PLUS Response Letter (if required)

The undersigned hereby certifies that the forms, exhibits, and statements contained in any papers or
plans submitted as a part of this application are true and correct.

| also certify that | or an agent on by behalf shall attend all public hearing before the Planning and
Zoning Commission and the Sussex County Council and any other hearing necessary for this application
and that | will answer any questions to the best of my ability to respond to the present and future
needs, the health, safety, morals, convenience, order, prosperity, and general welfare of the inhabitants
of Sussex County, Delaware.

Signature of Applicant/Agent/Attorney

Date:
Signature of Owner
Date:
For office use only:
Date Submitted: Fee: $500.00 Check #:
Staff accepting application: Application & Case #:
Location of property:
Subdivision:
Date of PC Hearing: Recommendation of PC Commission:
Date of CC Hearing: Decision of CC:

Sussex County P & Z Commission application

Page |2

last updated 3-17-16



STATE OF DELAWARE

DEPARTMENT OF TRANSPORTATION
8B0O0 BAY RoAD
P.Q, Box 778
DoVER, DELAWARE 18203

JENMIFER COHAN
SECRETARY

RECEIVED November 20, 2019
Ms. Janelle Cornwell, Director
Sussex County Planning & Zoning :
P.O. Box 417 NOV20 2013
Georgetown, DE 19947 _ SUSSEX COUNTY

PLANNING & ZONING
Dear Ms. Cornwell:

This letter is to revise and replace my previous letter of September 10, 2019,
regarding a Service Level Evaluation Request for the OA-Rehoboth, L1.C conditional use
application. On October 28, 2019, the applicant submitted a revised application modifying
the proposed land use from 216 units of three-story multi-family housing and a 175-unit
continuing care retirement community, to 224 units of four-story multi-family housing and
a 175-unit continuing care retirement community. We are writing to address that request. A
copy of our September 10, 2019 letter is enclosed.

The Department has completed its review of a Service Level Evaluation Request
for the above-mentioned application, which we received on October 28, 2019, This
application is for a 17.37-acre parcel (Tax Parcel: 334-12.00-127.01). The subject land is
located on the southeast side of Delaware Route 24, approximately 1,600 feet northeast of
the intersection of Delaware Route 24 and Warrington Road / Plantation Road (Sussex
Road 275). The subject land is currently zoned as CR-1 (Commercial Residential) and the
applicant is seeking a conditional use approval to develop 224 units of four-story multi-
family housing and a 175-unit continuing care retirement community.

Per the 2018 Delaware Vehicle Volume Summary, the annual average and summer
average daily traffic volumes along the segment of Delaware Route 24 where the subject
land is located, which is from Warrington Road to Delaware Route 1, are 19,505 and
25,103 vehicles per day, respectively.

Based on our review, we estimate that the proposed land use will generate more
than 50 vehicle trips per a weekly peak hour or 500 vehicle trips per day, and would be
considered to have a Minor impact to the local area roadways. In this instance, the
Department considers a Minor impact to be when a proposed land use would generate more
than either 50 vehicle trips per a weekly peak hour and / or 500 vehicle trips per day but
fewer than 200 vehicle trips per a weekly peak hour and 2,000 vehicle trips per day.
Because of this impact, we recommend that the applicant be required to perform a Traffic
Impact Study (TIS) for the subject application. However, our Development Coordination

£ DelDOT =




Ms. Janelle M. Cornwell
Page 2 of 2
November 20, 2019

Manual provides that where a TIS is required only because the volume warrants are met,
and the projected trip generation will be fewer than 200 vehicle trips per a weekly peak
hour and fewer than 2,000 vehicle trips per day, DefDOT may permit the developer to pay
an Area-Wide Study Fee of $10 per daily trip in lieu of doing a TIS. For this application, if
the County were agreeable, we would permit the developer to pay an Area-wide Study Fee.

According to the Institute of Transportation Engineers (ITE) Irip Genetation
Manual, a development of 224 units of four-story multi-family housing and a 175-unit
continming care retirement community would generate 1,657 vehicle trips per day, 101
vehicle trips during the morning peak hour, and 131 vehicle trips during the evening peak
hour. As stated above, because this development would generate fewer than 2,000 vehicle
trips per day and fewer than 200 vehicle trips during a weekly peak hour, the applicant has
the option to pay the Area-Wide Study Fee in Heu of doing a TIS. The Area-Wide Study
Fee for the proposed development would be $16,570.00. Payment of the Area-Wide Study
Fee does not preclude a developer from having to make or participate in off-site
improvements, including a Traffic Operational Analysis (TOA), if one is found to be
necessary during the site plan review process.

If the County approves this application, the applicant should be reminded that
DelDOT requires compliance with State regulations regarding plan approvals and entrance
permits, whether or not a TIS is required.

Please contact Mr. Claudy Joinville, at (302) 760-2124, if you have questions
concerning this correspondence.

Sincerely,

D Wil ko) f

T. William Brockenbrough, Jr.
County Coordinator
Development Coordination
TWB:cjm
Enclosure
ce:  Constance C. Holland, Coordinator, Cabinet Committee on State Planning Issues
OA-Rehoboth, LLC, Applicant
J. Marc Coté, Assistant Director, Development Coordination
Gemez Norwood, South District Public Works Manager, Maintenance & Operations
Susanne Laws, Sussex County Subdivision Coordinator, Development Coordination
Derek Sapp, Subdivision Manager, Development Coordination
Kevin Hickman, Subdivision Manager, Development Coordination
Brian Yates, Subdivision Manager, Development Coordination
John Andrescavage, Subdivision Manager, Development Coordination
Troy Brestel, Project Engineer, Development Coordination
Claudy Joinville, Project Engineer, Development Coordination




TO:

REVIEWER:

DATE:

APPLICATION:

APPLICANT:
FILE NO:

TAX MAP &
PARCEL(S):

LOCATION:

NO. OF UNITS:

GROSS
ACREAGE:

SUSSEX COUNTY ENGINEERING DEPARTMENT

UTILITY PLANNING DIVISION
C/U & C/Z COMMENTS

Janelle Cornwell

Chris Calio

11/20/2019

CU 2199 OA-Rehoboth, LLC
OA-Rehoboth, LLC

OM-9.04

334-12.00-127.01 & 127.10

South of John J. Williams Highway, approximately 0.29 mile
east of Warrington Road.

224

18.793

SYSTEM DESIGN ASSUMPTION, MAXIMUM NO. OF UNITS/ACRE: 6.67

SEWER:
(1).  Is the project in a County operated and maintained sanitary sewer and/or water
district?
Yes [ No [X

a. If yes, see question (2).
b. If no, see question (7).

(2).  Which County Tier Area is project in? Tier 2

(3). Is wastewater capacity available for the project? Yes, As Proposed If not, what
capacity is available? N/A.

(4). Is a Construction Agreement required? Yes If yes, contact Utility Engineering at
(302) 855-7717.

(5). Are there any System Connection Charge (SCC) credits for the project? No If
yes, how many? N/A. lIs it likely that additional SCCs will be required? Yes
If yes, the current System Connection Charge Rate is Unified $6,360.00 per
EDU. Please contact Christine Fletcher at 302-855-7719 for additional
information on charges.



(6).

(8).

(9).

(10).

Xc:

Is the project capable of being annexed into a Sussex County sanitary sewer
district? Yes

Attached is a copy of the Policy for Extending District Boundaries in a Sussex
County Water and/or Sanitary Sewer District.

Is project adjacent to the Unified Sewer District? Yes
Comments: Parcel 127.10 is currently within the boundary of the Sussex
County Unified Sanitary Sewer District. Parcel 127.01 will have to be

annexed into the district.

Is a Sewer System Concept Evaluation required? Yes, Contact Utility Planning
at 302-855-1299 to apply

Is a Use of Existing Infrastructure Agreement Required? Yes

UTILITY PLANNING APPROVAL:

QU

Jolp'h J. Ashman
Director of Utility Planning

Hans M. Medlarz, P.E.
Jayne Dickerson
Christine Fletcher



Policy for Extending District Boundaries

. Property owner (developer) and/or his representative shall make a request to the

Utility Planning Division for a Sewer System Concept Evaluation.

. Property owner (developer) and/or his representative shall meet with the applicable

planning and zoning agency to determine if zoning is appropriate for the development

being planned.

. With appropriate zoning, property owner (developer) and/or his representative shall

send a letter (with appropriate application fee as listed below) requesting the Sussex
County Council to consider extending the water and/or sanitary sewer district

boundaries. (Sussex County Code)

ApplicationFees
Aeplestonfes e
21 999 acres . $750 00
Hahem L
Greater than 150.00 acres | $2,500.00

. The Sussex County Engineering Department shall present, for Sussex County Council's

consideration, posting of notices for the proposed extension of the district boundaries.

. The Sussex County Council approves posting notices for the proposed extension of the

boundaries. (If approval to post the notices is not given, the appropriate fee is refunded.)

. Within ninety days of the posting of the notices, the Sussex County Council

approves/disapproves extending the boundaries.

. The Sussex County Council approves/disapproves of the extension of the water and /or

sanitary sewer pipelines under the appropriate Sussex County Ordinance.




eI,
conservation
IStrict

FXEPARE. FROTECT. PRESERVE,

MEMORANDUM

TO: Janelle M. Cornwell

FROM: Debbie Absher, Director of Ag Programs

SUBJECT: LUPA

DATE: December 10, 2019

Attached you will find the comments for the following proposed zoning changes:

2019-25 — Workman’s Crossing

CU 2199 — OA-Rehoboth, LLC

CZ 1900 — Michael P. Justice

CU 2200 & CZ 1901 — Mary and Victor Rico

If you have any questions, | can be reached at 856-3990, ext. 3.

BJH
Enclosures

21315 BERLIN ROAD, UNIT 4, GEORGETOWN, DE 19947 Office: (302) 856-3990 ext.3 Fax: (302) 856-4381 WWW.SUSSEXCONSERVATION.ORG

PREPARE. PROTECT. PRESERVE.







CU 2199
TM #334-12.00-127.01 & 127.10
OA-Rehoboth, LLC
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Soil Map—Sussex County, Delaware

OA-Rehoboth, LLC

Map Unit Legend

Map Unit Symbol Map Unit Name Acres in AOI Percent of AOI
GrA Greenwich loam, 0 to 2 20.1 99.7%
percent slopes
GuB Greenwich-Urban land 0.1 0.3%
complex, 0 to 5 percent
slopes
Totals for Area of Interest 20.2 100.0%
USDA  Natural Resources Web Soll Survey 11/26/2019
== Conservation Service National Cooperative Soil Survey Page 3 of 3






Selected Soil Interpretations-—-Sussex County, Delaware OA-Rehoboth, LLC

Selected Soil Interpretations

This report allows the customer to produce a report showing the results of the
soil interpretation(s) of his or her choice. It is useful when a standard report that
displays the results of the selected interpretation(s) is not available.

When customers select this report, they are presented with a list of
interpretations with results for the selected map units. The customer may select
up to three interpretations to be presented in table format.

For a description of the particular interpretations and their criteria, use the
"Selected Survey Area Interpretation Descriptions” report.

Report—Selected Soil Interpretations

Selected Soll Interpretations—Sussex County, Delaware

Map symbol and soil | Pct. ENG - Dwellings W/O ENG - Dwellings With ENG - Septic Tank
name of Basements Basements Absorption Fields (DE)
map
unit Rating class and Value Rating class and Value Rating class and Value
limiting features limiting features limiting features

GrA—Greenwich loam,
0 to 2 percent
slopes

Greenwich 85 | Not limited Not limited Very limited

Restricted permeability | 1.00

GuB—Greenwich-
Urban land complex,
0 to 5 percent

slopes
Greenwich 60 | Not limited Not limited Very limited
Restricted permeability |  1.00
Urban land 20 | Not rated Not rated Not rated
Data Source Information
Soil Survey Area: Sussex County, Delaware
Survey Area Data: Version 20, Sep 13, 2019
usbA  Natural Resources Web Soil Survey 11/26/2019

==l (Conservation Service National Cooperative Soil Survey Page 1 of 1






Prime and other Important Farmlands-—-Sussex County, Delaware

OA-Rehoboth, LLC

Prime and other Important Farmlands

This table lists the map units in the survey area that are considered important
farmlands. Important farmlands consist of prime farmland, unique farmland, and
farmland of statewide or local importance. This list does not constitute a
recommendation for a particular land use.

In an effort to identify the extent and location of important farmlands, the Natural
Resources Conservation Service, in cooperation with other interested Federal,
State, and local government organizations, has inventoried land that can be used
for the production of the Nation's food supply.

Prime farmland is of major importance in meeting the Nation's short- and long-
range needs for food and fiber. Because the supply of high-quality farmland is
limited, the U.S. Department of Agriculture recognizes that responsible levels of
government, as well as individuals, should encourage and facilitate the wise use
of our Nation's prime farmland.

Prime farmland, as defined by the U.S. Department of Agriculture, is land that
has the best combination of physical and chemical characteristics for producing
food, feed, forage, fiber, and oilseed crops and is available for these uses. It
could be cultivated land, pastureland, forestland, or other land, but it is not urban
or built-up land or water areas. The soil quality, growing season, and moisture
supply are those needed for the soil to economically produce sustained high
yields of crops when proper management, including water management, and
acceptable farming methods are applied. In general, prime farmland has an
adequate and dependable supply of moisture from precipitation or irrigation, a
favorable temperature and growing season, acceptable acidity or alkalinity, an
acceptable salt and sodium content, and few or no rocks. The water supply is
dependable and of adequate quality. Prime farmland is permeable to water and
air. It is not excessively erodible or saturated with water for long periods, and it
either Is not frequently flooded during the growing season or is protected from
flooding. Slope ranges mainly from 0 to 6 percent. More detailed information
about the criteria for prime farmland is available at the local office of the Natural
Resources Conservation Service.

For some of the soils identified in the table as prime farmland, measures that
overcome a hazard or limitation, such as flooding, wetness, and droughtiness,
are needed. Onsite evaluation is needed to determine whether or not the hazard
or limitation has been overcome by corrective measures.

A recent trend in land use in some areas has been the loss of some prime
farmland to industrial and urban uses. The loss of prime farmland to other uses
puts pressure on marginal lands, which generally are more erodible, droughty,
and less productive and cannot be easily cultivated.

uspA Natural Resources Web Soll Survey

=

== Conservation Service National Cooperative Soil Survey
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Prime and other Important Farmlands---Sussex County, Delaware

OA-Rehoboth, LLC

Unique farmland is land other than prime farmland that is used for the production
of specific high-value food and fiber crops, such as citrus, tree nuts, olives,
cranberries, and other fruits and vegetables. It has the special combination of soil
quality, growing season, moisture supply, temperature, humidity, air drainage,
elevation, and aspect needed for the soil to economically produce sustainable
high yields of these crops when properly managed. The water supply is
dependable and of adequate quality. Nearness to markets is an additional
consideration. Unique farmland is not based on national criteria. It commonly is in
areas where there is a special microclimate, such as the wine country in

California.

In some areas, land that does not meet the criteria for

prime or unique farmland

is considered to be farmland of statewide importance for the production of food,
feed, fiber, forage, and oilseed crops. The criteria for defining and delineating
farmland of statewide importance are determined by the appropriate State
agencies. Generally, this land includes areas of soils that nearly meet the
requirements for prime farmland and that economically produce high yields of
crops when treated and managed according to acceptable farming methods.
Some areas may produce as high a yield as prime farmland if conditions are
favorable. Farmland of statewide impartance may include tracts of land that have

been designated for agriculture by State law.

In some areas that are not identified as having national or statewide importance,
land is considered to be farmland of local importance for the production of food,

feed, fiber, forage, and oilseed crops. This farmland is

identified by the

appropriate local agencies. Farmland of local importance may include tracts of
land that have been designated for agriculture by local ordinance.

Report—Prime and other Important Farmlands

Prime and other Important Farmlands-Sussex County, Delaware

Map Symbol Map Unit Name Farmland Classification
GrA Greenwich loam, 0 to 2 percent slopes All areas are prime farmland
GuB Greenwich-Urban land complex, 0 to 5 percent slopes Not prime farmland

Data Source Information

Soil Survey Area: Sussex County, Delaware
Survey Area Data: Version 20, Sep 13, 2019

UsD,

Natural Resources Web Soil Survey
Conservation Service National Cooperative Soil Survey

11/26/2019
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SOILS

ADD ANY ADDITIONAL INFORMATION THAT MAY BE CONSIDERED PERTINENT:

SOILS:

GrA
GuB

Greenwich loam, 0 to 2 percent slopes
Greenwich-Urban land complex, 0 to 5 percent slopes

SUITABILITY OF SOILS INTENDED USE:
See attached table for suitability.

EVALUATE THE SOILS INCLUDED IN THIS PROJECT WITH RESPECT
TO EROSION AND SEDIMENTATION CONTROL:

1. DURING CONSTRUCTION:
Follow recommended erosion and sediment control practices.
Z. AFTER CONSTRUCTION:

Maintain vegetation.

FARMLAND RATING (PRIME, UNIQUE, STATEWIDE IMPORTANCE,
ETC.):
See attached table(s) for ratings.

ADDITIONAL COMMENTS (IF APPLICABLE):

CU 2199 — OA-Rehoboth, LLC






DRAINAGE AND FLOODING

Add any additional information that may be considered pertinent:

DRAINAGE:

A.

Any Storm flood hazard area affected? O Yes ’lﬁ/

Would the proposed project necessitate any off-site drainage
improvements?

-?B"_/)‘)l b ,7

Would the proposed project necessitate any on-site drainage
improvements?
/t%

Any Tax Ditch affected? O Yes N0

Additional Comments (if applicable)

All landowners, developers, and site designers are strongly
encouraged to thoroughly investigate the presence of easements or
right-of-ways along tax ditches. These documents are located in the
Prothonotary’s Office and/or with the Recorder of Deeds. If a
stormwater management facility is proposed along a stream or ditch,
the Sussex Conservation District will require verification of any
casements. Before you start any project design, please look into this
matter by calling the Division of Soil and Water Conservation-
Drainage Program at (302) 855-1930 or the Sussex Conservation
District Sediment and Stormwater Program at (302) 856-7219 for
more information.

CU 2199 — OA-Rehoboth, LLC






Statement to Sussex County Planning and Zoning,
12 December 2019

From Sterling Crossing Condominium Association

Regarding: C/U 2199 OA — Rehoboth, LLC KS An Ordinance to grant a Conditional
Use of land in a CR-1 Commercial Residential District for multi-family (224 units) to be
located on a certain parcel of land lying and being in Lewes and Rehoboth Hundred,
Sussex County, containing 18.793 acres, more or less. The property is lying on the
south side of John J. Williams Hwy. (Rt. 24), approximately 0.29 mile east of Warrington
Rd. 911 Address: N/A. Tax Parcels: 334-12.00-127.01 and 127.10.

We endorse the Ocean Atlantic-Rehoboth multi-family plans. We thank
Preston Schell for his vision. We thank Paul Townsend and family for the
gift of land for the new connector road. We appreciate DelDOT's Design
Concept of December 9, 2019 for the Henlopen TID Airport Road segment
34, and their guidance to our community through the years.

Thank you.

ibd
--Kathleen gyaker, Chair
Advocacy Team
35496 Copper Drive South
Rehoboth Beach, DE 19971
703/403-6882

SUPPORT EXHIBIT

FILE COPY
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CONDITIONAL USE NO. 2199
OA-REHOBOTH, LLC

PROPOSED CONDITIONS

. The maximum number of residential apartment units shall not exceed 224
units located in no more than 7 buildings.

. All entrances, intersections, interconnections, roadways and multi-modal

improvements required by DelDot shall be completed in accordance with
DelDot’s requirements.

The Development shall be served as part of a Sussex County Sanitary
District. The Developer shall comply with all requirements and
specifications of the County Engineering Department.

The Development shall be served by central water.

Stormwater management and erosion and sedimentation control facilities
shall be constructed in accordance with all applicable State and County
requirements. These facilities shall be operated in a manner which is
consistent with Best Management Practices.

Recreational amenities, including a community clubhouse, outdoor
swimming pool, playground, and enclosed dog park shall be completed prior
to issuance of a building permit for fourth multi-family building.

Street naming and addressing shall be subject to the review and approval of
the County Mapping and Addressing Department.

The location for a school bus shelter shall be coordinated with the local
school district’s transportation manager. The location of the bus stop shelter
shall be shown on the Final Site Plan.

No outdoor construction activities or deliveries of dirt, fill or similar shall
oceur at the site except between the hours of 7:30 a.m. through 7:00 p.m.,
Monday through Friday, and 8:00 a.m. through 5:00 p.m. on Saturdays.
There shall be no construction at the site on Sundays.

Applicant
Exhibit

FILE GOPY
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J.

L.

Q.

The design of interior drives shall meet or exceed Sussex County
requirements for multi-family development.

One lighted entrance sign, not to exceed 32 square feet per side, shall be
permitted.

Space in the community clubhouse or in 1 unit shall be permitted as an on-
site management office.

The Applicant or its assigns shall be responsible for the maintenance of
interior drives and parking areas, buildings, buffers, stormwater
management, recreational amenities and all open space.

A revised Preliminary Site Plan either depicting or noting these conditions
must be submitted to the Sussex County Office of Planning and Zoning.

The Final Site Plan shall contain the approval of Sussex Conservation
District for the design and location of all stormwater management areas and
erosion and sedimentation control facilities.

The Final Site Plan shall include a landscape plan for all of the buffer areas,
showing all of the landscaping and vegetation to be included in the buffer
areas,

The Final Site Plan shall be subject to the review and approval of the
Planning and Zoning Commission.



l.

CONDITIONAL USE NO. 2199
OA-REHOBOTH, LLC

PROPOSED FINDINGS

The Applicant is proposing a conditional use to develop a residential rental
apartment complex containing 224 units on a parcel of land located between
Route 24 and Old Landing Road behind the Rehoboth Mall on the west side
of Route |.

Under the Strategies for State Policies and spending, the site is located in
Investment Level 2 which is an area where growth is anticipated by local,
County and State plans in the near term future. The Office of State Planning
Coordination indicated no objection to the proposed development.

Under the 2018 Sussex County Comprehensive Plan, the site surrounded by
Coastal and Commercial areas as designated on the future land use map
which are “growth” areas designated in the plan.

The plan states that a range of housing types should be permitted in coastal
areas and that higher density residential development of up to 12 units per
acre can be appropriate in locations where: 1) Central water and sewer are
utilized, 2) The site is near sufficient commercial uses and employment
centers, 3) It is in keeping with the character of the area 4) It is along a main
road or near a major intersection 5) There is adequate level of service or 6)
Where there are other relevant considerations.

Central water will be provided by Tidewater Utilities and central sewer will
be provided as part of the West Rehoboth Expansion of the Dewey Beach
Sanitary Sewer District. The County Engineering Department indicated that
adequate wastewater capacity is available to serve the proposed
development.

The site is centrally located in the Route 1 commercial corridor near
numerous retail and service commercial uses and employment centers. The
site is adjacent to the Rehoboth Mall, Delaware Eye Institute and Beebe
Hospital Campus.



%

9,

The site is an undeveloped “infill” parcel predominately surrounded by
commercial uses and commercial zoned land with residential uses to the
south. The site is currently zoned CR-1 which permits by right any of the
permitted uses listed in the CR-1 District.

The site is located near the intersection of Route 1 and Route 24, two
principal roadways in Eastern Sussex County and will have access to Route
24,

DelDot determined that the developer could contribute an area side study
fee in lieu of a Traffic Impact Study. The estimated vehicle trips per day
generated by the proposed use is less than traffic that would be generated by
uses currently permitted by the existing CR-1 zoning. The Applicant will
dedicate land and contribute to the cost of DelDot planned connector road
from Route 24 to Old Landing Road.

10. The proposed 224 Residential Apartment Development will (provide a

11.

I3

local housing option for) moderate income county residents who constitute a
significant percentage of the workforce in Lewes-Rehoboth Beach resort
area but because of the high price of homes and lack of rental units, are
unable to live near their place of employment. This results in long
commuting time, increased transportation costs and increased traffic.

The proposed 224 Residential Apartment Development at this location is in
accordance with the goals of the housing element of the Comprehensive Plan
and consistent with the recommendations of Sussex County Housing
Opportunities and Market Evaluation Report prepared by LSA Planning.

. The proposed 224 Residential Apartment Development is strongly

supported by the Delaware State Housing Authority since it will provide a
more affordable housing product in the coastal resort area where the need for
workforce housing exists. Based on the site’s location in a DSHA defined
“Area of Opportunity”, where employment opportunities, major roadways
and supportive infrastructure exist, DSHA deems the site an excellent
location for a more affordable housing product and rental units are vital to
any well-balanced community.

The Applicant has addressed the items to be considered by Section 99-9(c)
of the subdivision code and the Environmental Assessment and Public
[Facility Evaluation Report.



4. With the conditions imposed the proposed Conditional Use meets the
purposes of the Zoning Ordinance, Comprehensive Plan and Title 9, Chapter
69 of the Delaware Code in that the proposed Conditional Use is essential
and desirable for the general convenience and welfare and promotes the
health, safety, morale, convenience, order, prosperity and welfare of the
present and future residents of Sussex County.



2019 Sussex County Comprehensive Plan
“Coastal Area”

Densities (Page 4-16)

e Medium and higher density (4-12 units per acre) can be appropriate in
certain locations

e Medium and higher density could be supported in areas:

a. Where there is central water and sewer;

b.

Near sufficient commercial uses and employment centers;
Where it is in keeping with the character of the area;

Where the location is along a main road or at/or near a major
Intersection;

Where there is adequate level of service;

Or, where other considerations exist that are relevant to the
requested project and density

Applicant
Exhibit

FILE COPY
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|| FRIEDEL, INC. ARCHITECTS ENGINEERS SURVEYORS

Michael R, Wigley, AlA, LEED AP
W, Zachary Crouch, P.E.
Michael E. Wheedleton, AIA
Jason P. Loar, P.E.

August 9, 2019 Ring W. Lardner, P.£.

Sussex County Administrative Building
Planning and Zoning Department

2 The Circle ;  RECEIVED
P.O. Box 589 : ,-
Georgetown, DE 19947 AUG 09 2019
Attn: Janelle M. Cornwell, AICP PLill\Jli?l\Elé gOZUONI\LY\J
G

RE: Herola Property
Chapter 99-9C Response
Tax Parcel No.: 3-34-12.00-127.01 & 3-34-12.00-127.10
DBF#: 818C032

Dear Ms, Cornwell:

On behalf of our client, OA Rehoboth, LLC., we are pleased to provide you with our written
response to the items listed in Chapter 99-9C.

The proposed Herola Property Apartment Complex provides careful consideration of the following
items in Sussex County Chapter 99-9C:

1. Integration of the proposed subdivision into the existing terrain and surrounding
landscape.

a. The project is located centrally in a Level 2 state strategies spending area, surrounded
on all sides by existing residential and commercial properties. Public water,
wastewater and other utilities already exist at the site. A centrally located clubhouse
with pool, dog park and stormwater pond will provide green open space for the
residents.

2. Minimal use of wetlands and floodplains.
a. Wetlands do not exist on site.

b. Site is not impacted by the ;IOO-yr floodplain as determined by FEMA Map
10005C0332K, Dated March 16, 2015,

{3 601 EAST MAIN STREET, SUITE 100, SALISBURY, MD 21804 « 410.543.9091
1 PARK AVEMUE MILFORD, DE 18963 + 302.424.1441
O 106 NCRTH WASHINGTON ST, SUITE 103, EASTON, MD 21601+ 410.770.4744
www.dbfinc.com
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Ms. Janelle Cornwell

Sussex County Planning and Zoning Commission
August 9, 2019

Page 2
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Preservation of natural and historical features.

a. According to the National Register of Historical Places, there are no known
archacological sites or National Register-listed property on this parcel.

Preservation of open space and scenic views.
a. 5.06 acres green space is being proposed. A centrally located landscaped pond, dog
park club house with pool will provide residents with pleasant views. Landscaping will
be used to reduce view of the surrounding commercial properties.

Minimization of tree, vegetation and soil removal and grade changes.

a. Grade changes will be minimized to the extent necessary to provide road construction
to meet design requirements and to ensure proper lot drainage.

b. There are no existing wooded areas on the site.
Screening of objectionable features from neighboring properties and roadways.

a. Many of the surrounding properties are commercial parcels. Landscaping will be
provided to minimize the views.

Provision for water supply.
a. Tidewater Utilities, Inc. will supply all homes with central water.
Provision for sewage disposal.

a. Sussex County sewer infrastructure is located on site. Sanitary sewer will be tied into
the manhole located in the ROW by the entrance of the site. We will request annexation
of the property into the West Rehoboth Expansion of the Dewey Beach SSD.

Prevention of pollution of surface and groundwater.

a. The storm drainage system will capture 100% of all drainage from the site.

b. Best Available Technologies (BATs) will be used during the design and construction
of the property.



{ {
Ms. Janelle Cornwell
Sussex County Planning and Zoning Commission
August 9, 2019
Page 3

c. Best Management Practices (BMPs) will be used during the design and construction of
the property.

d. The site will utilize Green Technology where feasible for the project.

10. Minimization of erosion and sedimentation, minimization of changes in groundwater
levels, minimization of increased rates of runoff, minimization of potential for flooding
and design of drainage so that groundwater is maximized.

a. The stormwater management areas will be designed to meet all local, state and federal
guidelines for sediment and nutrient removal.

b. An Erosion and Sediment Control Plan will be developed and implemented as required
by the Sussex Conservation District and DNREC. The plan will specify in detail how
the project is to be constructed to limit the amount of sediment and other poliutants
from leaving the site during construction.

¢. Al storms will be controlled and discharge at the pre-development rate. The 100-year
" storm will be safely routed through this site.

11. Provision for safe vehicular and pedestrian movement within the site and fo adjacent
roadways.

a. The interior of the project contains sidewalks throughout the site, providing pedestrian
connection fo amenities as well as to Rehoboth mall and Route 24. DelDOT’s
interconnection to old landing road will also provide vehicular and pedestrian
movement to Route 1.

b. The road design will conform to Sussex County standards and specifications and will
be turned over to the homeowners association for maintenance upon acceptance by the
County.

c. Street lighting will be provided for this project.
12. Effect on area property values.
a. Based on historical land trends in Sussex County, the property values around the

proposed subdivision will increase with the development of Old Mill Landing
Subdivision.
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Sussex County Planning and Zoning Commission
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13. Preservation and conservation of farmland.

a. Developing in a Level 2 area is preferred by State Planning and preserves other lands
for farmland.

14. Effect on schools, public buildings and community facilities.

a. The increase in tax revenue to the school district will assist in the maintenance and
operations of the public school system.

b. The trend towards seniors moving to Sussex County will provide tax revenue without
adding large numbers of potential new students.

15. Effect on area roadways and public transportation.
a. The subdivision streets will be designed to Sussex County standards and specifications.
The development will pay into the Area Wide Study fee which will contribute to
necessary improvements in the area. The improved connection to Old Landing Road
should improve traffic flow in the area.

16. Compatibility with other area land uses.

a. The subdivision conforms to the designated zoning for the property and is consistent
with the surrounding land use as mentioned above. /

17. Effect on area waterways.

a. The subdivision will be designed and constructed to comply with all sediment and
stormwater regulations.

b. The site will comply with all TMDLSs and PCS’s as adopted by the State.

On behalf of our client we thank you for your review and consideration of this response. If you
should have any questions or concerns please contact me at 424-1441

Sincerely,
Davis, Bowen

Principal
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Sussex County Administrative Building
Planning and Zoning Department

2 The Circle

P.O. Box 589

Georgetown, Delaware 19947

Attn:  Janelle Cornwell
Director of Planning

RE: Herola Property

Michaet R. Wigley, AlA, LEED AP
W. Zachary Crouch, P.F.
Michael £ Wheadlaton, AIA
Jason P, Loar, P.E.

Ring W. Lardner, P.E.

t RECEIVED

AUG 09 2013

SUSSEX COUNTY
PLANNING & ZONING

Environmental Assessment and Public Facility Evaluation Report

Tax Parcel No.: 3-34-12.00-127.01 & 127.10

DBF #818C032

Dear Ms., Cornwell:

On behalf of our client, OA Rehoboth, LLC., we are submitting an Environmental Assessment and
Public Facility Evaluation Report in accordance with §115-194.3. ES-1 Environmentally Sensitive
Development District Overlay Zone (ESDDOZ), Subparagraph B (2). We offer the following

information that comprises our report:

(a) Proposed drainage design and the effect on stormwater quality and quantity leaving the
site, including methods for reducing the amount of phosphorous and nitrogen in the
stormwater runoff and the control of any other pollutants such as petroleum hydrocarbons

or metals.

The proposed improvements will meet or exceed the state regulations for stormwater
management. We intend to use infiltration basins as well as other Best Management

Practices to meet these requirements.

(b) Proposed method of providing potable and, where appropriate, irrigation water and the
effect on public or private water systems and groundwaler, including an estimate of

average and peak demands.

The proposed project is located in Tidewater Utility Inc.’s, franchise area and they
hold the Certificate of Public Necessity (CPCN). A letter from Tidewater said they

11 601 EAST MAIN STREET, SUITE 100, SALISBURY, MD 21804 + 410.543.9091
1 PARK AVENUE MILFORD, DE 19963 » 302.424.1441
01 106 NORTH WASHINGTON ST, SUITE 103, EASTON, MD 21601+ 410.770.4744

www.dbfinc.com
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are willing and able to provide public water for this project. Tmpacts to the
groundwater and other systems have been evaluated as part of Tidewaters’s CPCN.

(c) Proposed means of wastewater treatment and disposal with an analysis of the effect on the
quality of groundwater and surface waters, including alternative locations for on-site
septic systems.

The proposed project is adjacent to the West Rehoboth Expansion of the Dewey
Beach SSD. Existing sanitary manholes are located on site and will connect the project
to Sussex Counties existing sanitary sewer system.

(d) Analysis of the increase in traffic and the effect on the surrounding roadway system.

The proposed project will participate in an Area Wide Study and pay the area wide
study fee.

(€) The presence of any endangered or threatened species listed on federal or state registers
and proposed habitat protection areas.

There is no known state or federally listed endangered or threatened species on this
site,

(f) The preservation and protection from loss of any tidal or non-tidal wetlands on the site.
There were no wetlands found on site.
(g) Provisions for open space as defined in §115-4.

The proposed project provides 5.06 acres of green space.. Open space will consist of
a centrally located landscape stormwater management pond with walking trail, a dog
park and club house with pool.

(h) A4 description of provisions for public and private infrastructure.

The Developer will construct gravity sewer lines to serve this parcel and will be
connected to the existing Sussex County sanitary sewer infrastructure. The Developer
will also construct the internal water mains in the project that will be owned and
maintained by Tidewater Utilities, Inc. The infernal roadways will be constructed by
the Developer and privately maintained. Electric will be provided by Delaware
Electric Coop.
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(1) Economic, recreational or other benefits.

The proposed project will create a considerable amount of jobs during construction.
Future residents of Sussex County will pay county taxes. The project will provide
more affordable priced homes in the area.

() The presence of any historic or cultural resources that are listed on the National Register
of Historic Places.

There are no known archaecological sites or National Register-listed property on this
parcel.

(k) An affirmation that the proposed application and proposed mitigation measures are in
conformance with the current Sussex County Comprehensive Plan.

The proposed application and mitigation measures comply with the current Sussex
County Comprehensive Plan.

() Actions to be taken by the applicant to mitigate the detrimental impacts identified relevant
to Subsection B(2)(a) through (k) above and the manner by which they are consistent with
the Comprehensive Plan.

All mitigation measures, where required, have been discussed in their respective
section. All mitigation measures as well as the application are consistent with the
Comprehensive Plan.

If you have any questions or need additional information, please call me at (302) 424-1441.

Sincerely,
Davis, Bowen & Friedel, Inc.

Zachary Crouch, P.E.
Principal
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RE
Sussex County Administrative Building RECEIVED
Planning and Zoning Department T Y
2 The Circle AUG €9 2019
P.0. Box 589 SUSSEX COUNTY
Georgetown, DE 19947 PLANNING & ZONING

Attn:  Janelle M. Cornwell, AICP

RE: Herola Property
PLUS Comments — 2019-06-03
Tax Parcel No.: 3-34-12.00-127.01
DBF#: 818C032

Dear Ms. Cornwell:
We have read and reviewed the comments provided during the PLUS Review of the Project on
June 26, 2019, and received from the Office of State Planning dated July 23, 2019, We offer the

following item-by-item response narrative for your review:

Strategies for State Policies and Spending

This project is located in Investment Level 2 according to the Strategies for State Policies and
Spending. Investment Level 2 veflects areas where growth is anticipated by local, county, and
State plans in the near term future. State investments will support growth in these areas. Our
office has no objections to the proposed rezoning and development of this project in accordance
with the County codes and ordinances

Thank you for the clarification of a Level 2 state strategies classification.

Code Reguirements/Agency Permitting Requirements

Department of Transportation — Contact Bill Brockenbrough 760-2109
e The proposed-apartment complex would access Delaware Route 24 by way of private
rights-of-way. The site access is proposed on a 50-foot right-of-way running more or
less parallel to Route 24. The cast end of that right-of-way is already built and connects
to a private service road serving the Rehoboth Mall. The west end has not been built but
would connect to a 30-foot right-of-way extending south from Route 24 toward Old

1 601 E. MAIM STREET, SUITE 100, SALISBURY, MD 21804-5021  410.543.8091
3 1 PARK AVEMUE, MILFORD, DE 19963 » 302.424.1441
0 106 NORTH WASHINGTON ST, SUITE 103, EASTCON, MD 21601+ 410.7704744
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Landing Road (Sussex Road 274). The 30-foot right-of-way partially contains Lexus
Drive, an access road that serves the Beebe Medical Center property on Route 24.

As discussed further below, DelDOT contemplates an extension of Airport Road (Sussex
Road 2754} from Old Landing Road to Delaware Route 24 that would include the access
road just mentioned. To the extent that the developer wishes to have the 50-foot right-of-
way accepted into State maintenance someday, the road within it and the site access on it
must be designed in accordance with DelDOT’s Development Coordination Manual,
which is available at

hitp:/Awww.deldot. gov/Businessisubdivisions/index. shtml? de=changes.

The developer is working with DelDOT regarding options to connect to Old Landing
Road. The roads will be designed to Sussex County and DelDOT standards.

e Presently, in accordance with Section 2.4 of the Development Coordination Manual,
DelDOT is working with Sussex County on the creation of the Henlopen Transporiation
Improvement District (TID), which would extend southwest from Delaware Route 1 along
Delaware Routes 23 and 24 to Chapel Branch. If and when the TID is established,
developers in the TID would pay a fee, based on their trip generation or a surrogate
measure such as dwelling units, to fund transportation improvements in the TID by
DelDOT rather than doing Traffic Impact Studies specific to their development and
making or funding improvements identified through that effort.

One of the improvements that could be included in the TID is the extension of Airport
Road mentioned above. DelDOT has developed three conceptual alignments for that
extension. Copies are attached. While the alignment has not been finally determined and
the extension has yet to be designed, presently Alternative B is DelDOT’s preferred
alternative and the plan should be modified to accommodate it. At the PLUS meeting, the
developer’s engineer offered that they had developed an alternative proposal for the
alignment of the extension. DelDOT is evaluating that proposal.

If the TID is implemented as anticipated, DelDOT would require the developer to provide
rights-of-way and, perhaps build some or all of the extension in exchange for credit
against their TID fee. Regardless, the rights-of-way should be reserved so as to minimize
the effect on the apartment complex when the road is built.

Other anticipated off-site improvements that DelDOT expects to require include
improvements to Lexus Drive and two signal agreements, one for Route 24 and Lexus
Drive, and one for Old Landing Road and Airport Road. :

The developer will continue to work with DelDOT regarding alignment to Old
Landing Road and other off-site improvements that may be required.



Ms. Janelle M. Comwell
Sussex County P&Z
August 9, 2019

Page 3 of 10

Pursuant to Section P.3 of the Manual, a Pre-Submittal Meeting is required before plans
are submitted for review. The form needed to request the meeting and guidance on what
will be covered there and how to prepare for it is located at
htips.:/fwww.deldot.gov/Business/subdivisions/pdfs/Meeting Reguest Form.pdf? 0802201
7.

A pre-submittal meeting request form has been submitted and meeting with DelDOT
has been scheduled

Section P.5 of the Manual addresses fees that are assessed for the review of development
proposals. DelDOT anticipates collecting the Initial Stage Fee when the record plan is
submitted for review and the Construction Stage Fee when construction plans are
submitted for review.

The developer will work with DelDOT in regard to fees assessed to the project.

Per Section 2,2.2.1 of the Manual, Traffic Impact Studies (TIS) are warranted for
developments generating move than 500 vehicle trip ends per day or 50 vehicle trip ends
per hour in any hour of the day.

From PLUS application, the 216 proposed apartments would generate 1,595 vehicle trip
ends per day. DelDOT calculates a slightly different number, 1,595 vehicle trip ends per

day of which 99 and 117 vehicle trip ends would occur during the weekday morning and

evening peak hours of Route 24, respectively. Therefore the plan meets the warrants for
a TIS.

Section 2.2.2.2 of the Manual provides that for developments generating less than 2,000
vehicle trip ends per day and less than 200 vehicle trip ends per hour in any hour of the
day, DelDOT may accept an Area Wide Study (AWS) Fee in lieu of the TIS if the local
government does not require a TIS. If the County requires a TIS, DelDOT will support
their requirement and will not accept the AWS Fee.

The purpose of a TIS is to identify offsite improvements that the developer should build or
contribute toward. Regardless of whether a TIS is done for this development, DelDOT
anticipates requiring the developer to participate in DelDOT"s improvemenis on Route
24 between Mulberry Knoll Road and Route 1, and to dedicate rights-of-way, and
possibly build improvements along the access road that serves Beebe Medical Center and
would indirectly serve their site. The amount of the contribution(s) specific
improvements and have yet to be determined but the AWS Fee, if paid, would not be
counted in that regard. AWS Fees are used to fund traffic studies, not to build
improvements. The DelDOT Route 24 project just mentioned is programmed for
construction beginning in the spring of 2020 and ending in the spring of 2022.
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The developer is working with DelDOT to determine the need for a TIS and/or and
Area Wide Study Fee and to determine the extent of offsite improvements.

o Section 3.5.4.2 of the Development Coordination Manual addresses requirements for
Shared Use Paths and sidewalks, For projects in Level 1 and 2 Investment Areas,
installation of paths or sidewalks along the frontage on State-maintained roads is
required, DelDOT anticipates that the Airport Road extension would include sidewalk on
one or both sides and would recommend that the County require continuation of the
existing sidewalks along the 50-foot right-of-way discussed above.

Sidewalks were proposed with the alternatives to the Airport Road Extension.
Sidewalks throughout the site will be designed to connect to the Airport Road
Extension, Walmart shopping center and Route 24,

o Referring to Section 3.5.5 of the Manual, existing and proposed transit stops and
associated fucilities as required by the Delaware Transit Corporation (DTC) or DelDOT
shall be shown on the Record Plan.

Should a transit stop be necessary, it will be shown on the record plan.
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State Historic Preservation Office — Contact Carlton Hall 736-7404
o There are no known archaeological sites or known National Register-listed or eligible
properties currently on the parcel. However, the project area is on well-drained soils and
prior to development near surface waier drainages. There is medium to high potential for
prehistorvic archaeological resources. Therefore, the SHPO is recommending an
archaeological survey of the project area.

o Ifany project or development proceeds, the developer should be aware of the Unmarked
Human Burials and Human Skeletal Remains Law (Del. C. Title 7, Ch. 54).

o Ifthere is federal involvement, in the form of licenses, permits, or funds, the federal
agency, often through its client, is responsible for complying with Section 106 of the
National Historic Preservation Act (36 CFR 800) and must consider their project’s
effects on any known or potential cultural or historic resources. For further information
or additional details pertaining to the Section 106 process and the Advisory Council’s
role; please review the Advisory Council's website at the following; www.achp.gov

Thank you for researching known archaeological sites and the National Register.
The developer is aware of the Unmarked Burials and Human Skeletal Remains Law.,
We do not anticipate federal involvement, should federal involvement occur the
developer comply with the National Historic Preservation Act.

Delaware State Fire Marshall’s Office — Contact Duane Fox 259-7037
At the time of formal submittal, the applicant shall provide; completed application, fee, and three

sets of plans depicting the following in accordance with the Delaware State Fire Prevention
Regulation (DSFPR):

Fire Protection Water Requirements:
o Water distribution system capable of delivering at least 1000 gpm for 1-hour duration, at
20-psi residual pressure is required. Fire hydrants with 800 feet spacing on centers.
o Where a water distribution system is proposed for multi-family (apartment) siles, the
infrastructure for fire protection water shall be provided, including the size of water
mains for fire hydrants and sprinkler systems.

Water distribution will be provided by Tidewater Utilities, Inc. and will meet
pressure and duration requirements. The required infrastructure will be added to
the plans and submitted for Fire Marshal approval. Hydrant Location, water main
locations, and water main sized will be shown on the utility plan and submitted for
Fire Marshall review and approval.
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Fire Protection Features:

All structures over 10,000 Sq. Ft. aggregate will require automatic sprinkler protection
installed.

Buildings occupied as apartments (multi-family living units comprising of 3 or more
units) will require automatic sprinkler protection installed.

Buildings greater than 10,000 sq. ft, 3-stories or more, over 35 feet, or classified as High
Hazard, are required to meet fire lane marking requirements

Show Fire Department Connection location (Must be within 300 feet of fire hydrant), and
detail as shown in the DSFPR.

Show Fire Lanes and Sign Detail as shown in DSFPR

Automatic sprinkler protection will be installed and fire connection locations shown
as required. Fire lanes and signs will be marked according to Fire Marshall code.

Accessibility:

All premises, which the fire department may be called upon to protect in case of fire, and
which are not readily accessible from public roads, shall be provided with suitable gates
and access roads, and fire lanes so that all buildings on the premises are accessible to
fire apparatus.

Fire department access shall be provided in such a manner so that fire apparatus will be
able to locate within 100 fi. of the front door.

Any dead end road more than 300 feet in length shall be provided with a turn-around or
cul-de-sac arranged such that fire apparatus will be able to turn around by making not
more than one backing maneuver. The minimum paved radius of the cul-de-sac shall be
38 feet. The dimensions of the cul-de-sac or turn-around shall be shown on the final
plans. Also, please be advised that parking is prohibited in the cul-de-sac or turn around.
The use of speed bumps or other methods of traffic speed reduction must be in
accordance with Department of Transportation requirements.

The local Fire Chief, prior to any submission to our Agency, shall approve in writing the
use of gates that limit fire department access into and out of the development or property.

Accessibility to within 100 ft. will be provided. Breaks in parking allow access to the
sides and rear of buildings. A 40’ building separation has been provided. We do
not anticipate the use of gates to limit access to the development. We do not
propose any cul-de-sacs or turnarounds in the site.
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Gas Piping and System Information
o Provide type of fuel proposed, and show locations of bulk containers on plan.

We are currently working with Gas providers and will provide that information on
the plans to receive Fire Marshall approval.

Required Notes:

e Provide a note on the final plans submitted for review to read * All fire lanes, fire
hydrants, and fire department connections shall be marked in accordance with the
Delaware State Fire Prevention Regulations”

Proposed Use

Alpha or Numerical Labels for each building/unit for sites with multiple buildings/units
Square footage of each structure (Total of all Floors)

National Fire Protection Association (NFPA) Construction Type

Maximum Height of Buildings (including number of stories)

Note indicating if building is to be sprinklered

Name of Water Provider

Letter from Water Provider approving the system layout

Provide Lock Box Note (as detailed in DSFPR) if Building is to be sprinklered

Provide Road Names, even for County Roads

®» & & & & ¢ & 0 & »

Notes and site data will be added to the site plans and submitted to the Fire
Marshal's office for review and approval.

Recommendations/Additional Information

This section includes a list of site specific suggestions that are intended to enhance the project.
These suggestions have been generated by the State Agencies based on their expertise and
subject area knowledge. These suggestions do not represent State code requirements. They are
offered here in order to provide proactive ideas to help the applicant enhance the site design,
and it is hoped (but in no way required) that the applicant will open a dialogue with the relevant
agencies to discuss how the suggestions can benefit the project.

Department of Transportation — Contact Bill Brockenbrough 760-2109
o The applicant should expect a requirement that all PLUS and Technical Advisory
Committee (TAC) commenis be addressed prior to submitting plans for review.
Plus and TAC comments will be addressed.

o Please be advised that the Standard General Notes have been updated and posted to the
DelDOT website. Please begin using the new version and look for the revision date of
March 21, 2019, The notes can be Jound at
hitps /rwww.deldor. gov/Business/subdivisions/

The latest notes will be used.
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Department of Natural Resources and Environmental Control — Michael Tholstrup 735-3352

Water Quality Recommendations
s Consider using pervious pavement/pavers in parking areas to help minimize impervious
cover.
o Use green stormwater management technologies where feasible.

Fish & Wildlife
o A review of the DNREC database indicates that there are currently no records of state-
rare or federally listed planis, animals, or natural communities at this project site.

Green technologies will be used in the design of stormwater where feasible.

Delaware State Fire Marshall’s Office — Contact Duane Fox 259-7037
o Preliminary meetings with fire protection specialists are encouraged prior to formal
submittal, Please call for appointment. Applications and brochures can be downloaded
from our website: www.statefiremarshal.delaware.gov technical services link, plan
review, applications or brochures.
We look forward to working with your office.

State Housing Authority — Contact: Karen Horton 739-4263

o DSHA strongly supports the site plan for 216 apartment units on 12.55 acres along Rt. 24
and Old Landing Road in Sussex County. This would provide Sussex County an excellent
opportunity to facilitate a more affordable housing product in the Coastal Resort Area. The
need for housing affordable to the many county residents who work in this resort economy is
acute and well documented, Considering the site’s close proximity to the Rt. 24 and Coastal
Highway intersection and location within a DSHA-defined “Areas of Opportunity” providing
economic opportunity, high performing schools, and supportive infrastructure that help
households succeed, this is an excellent location for a more affordable housing product. As a
result, the DSHA recommends that Sussex County embrace the opportunity to approve this
proposal permitting residents to live close to their jobs, as well as, the resources and benefits
this area provides.

o DSHA noted their concern with the current scale and site layout. Rental units are vital to any
well-balanced community, the intensity of the proposal warrants quality design measures to
create a desirable, human-scaled, and pedestrian-oriented community. Incorporating
attractive streetscapes, visually appealing fagade treatments, significant landscaping and
pedestrian-oriented measures will help the proposal integrate into the larger coastal area.

If you have any questions or would like more information, please feel free to call me at (302)
739-4263 ext. 251 or via e-mail at karenhicdestatehousing.con.

Thank you for your support of the project. We look forward to working with the Delaware
Housing Authority to bring affordable housing to the area.
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Delaware Area Rapid Transit (DART) — Contact: Jared Kauffman 576-6062

A pedestrian pathway is needed from entrance of property to SR 24 for people to connect
with the bus stop.

Internal pedestrian pathways are needed from internal pedestrian paths to roadways (both to
north-south uncompleted roadway, and to east-west uncompleted roadway that allows
entrance to Beacon Pediatrics).

Sidewalks are proposed throughout the site. The developer will work with the adjacent
landowner to provide connection to Route 24 via the sidewalk on the southwest side of
the vision center optical.

Sussex County — Contact Rob Davis 302-855-7820

Approximately 1/3 acre of the parcel is in a Tier I area and the remaining portion of the
parcel is in a Tier 2 area. The portion of the parcel in the Tier 2 area (approximately 17.41
acres) is not within a sewer district and must be annexed into the sewer district. Sewer
service is not available to the Tier 2 area until annexation into the sewer district is approved
by the Sussex County Council. The developer will need to complete all administrative
procedures for the annexation.

A “Use of Existing Infrastructure Agreement” is required and must be approved prior to
approval of consiruction plans. Sussex County Code, Chapter 110 requires that the Engineer
and/or Developer request a Sewer System Concept Evaluation (SSCE) from the Utility
Planning Department for their project by providing the parcel(s) estimated equivalent
dwelling units (EDU) for the project, along with payment of $1,000.00 payable to Sussex
County Council. The Utility Planning Department will review the parcel(s) and EDU,
determine capacity, provide the connection point and define any additional parcels that must
be served as part of the project. Should it be determined that a pump station is required for
the project, additional information may be requested. This information will be conveyed to
the engineer and/or developer as well as the Sussex County Public Works department. The
Public Works will use this information when reviewing construction drawings to verify that
the correct connection point is used, and all required parcels are served.

Attached is a listing of steps to be completed for extending district boundaries.
Thank you for clarification of the sewer district boundary. We will begin the process of
annexation into the sewer district. Existing Sanitary sewer manholes are located within
the private ROW adjacent to this property and will be used for connection. The
developer will request a sewer system concept evaluation from the county.
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In addition to the comments above our office has received a letter from Brandy Nauman, Sussex
County Housing Coordinator & Fair Housing Compliance Officer. A copy of that letter is
enclosed wit this letter.

On behalf of the Developer we thank the State for providing us with these comments. Please contact
me at (302) 424-1441 if you have any questions or need additional information.

Sincerely,
DAVIS, BOWEN & FRIEDEL, INC,

Principle

P:\Ocean Atlantict0818C032 Herola Property\DOCS\PLUS\PLUS Response Herola.doc
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EXECUTIVE SUMMARY

A. Land Use & Zoning

—

The Herola Property, Multi-Family Community.

2. The property is located adjacent to Rehoboth Mall between Route 24 and Old
Landing Road.

3. The Owner of the property is Herola Family, LLC.
4. The property is currently zoned CR-1. (Commercial Residential)

5. The proposed application is a request for a Conditional Use in the existing CR-1
(Commercial Residential) district.

6. The property is located in the Level 2 Area of the 2015 State Strategies Map.

7. The property is located within the Coastal Area within the 2018 Comp Plan
(Environmentally Sensitive Developing District Overlay Zone, Old Comp Plan).

B. Land Utilization
1. The total acreage of the property is 18.79 acres of land.

2. The proposed community is designed to for 224 apartments complex, with 4.75
acres of open space.

3. The applicant requests a conditional use on 18.79 acres of the property.

4. The maximum number of units proposed is 224 Apartment Units with site density
of 11.92 units/acre. (18.79-acre site).

5. The proposed community is located adjacent to Rehoboth Mall and will have
access off the service road with 2 access point on Route 24 until connection road
is constructed between Route 24 and Old Landing Road.

6. The proposed community does not have any wetland on site.

7. The proposed community consists of active and passive open space.



a.The active open space area consists of a clubhouse, pool, dog park and tot
lot.

b.The passive open space area consists of stormwater management and
landscaping areas.

8. The project was presented to P.L.U.S. on June 26, 2019 and comments were

received from the Office of State Planning on July 23, 2019.

C. Environmental

1.

The property does not contain wetlands.

2. The property is not located within a Wellhead Protection Area.

D. Traffic

1.

In lieu of a Traffic Impact Study (TIS), the development will pay an Area-Wide
Study Fee.

The developer has had several meetings with DelDOT on the design and
coordination of the connection road from Route 24 to Old Landing Road. The
developer will be participating and cooperating with DelDOT on the cost and
location of the connection road.

E. Civil Engineering

1.

The internal roads will be privately maintained and will meet Sussex County
Design Standards.

Drinking and fire protection water will be provided by Tidewater Utilities, Inc.

A 3 of the project is located within the West Rehoboth South Planning area
Sanitary Sewer District. The other 2/3 will need to be annexed into the District.
Based on the Utility Planning Department, capacity is available and a ‘Use of
Existing Infrastructure Agreement’ will be required.

The stormwater management system will meet all State, County and Conservation
District requirements through combination of Best Management Practices (BMP)
and Best Available Technologies (BAT). The project may consist of some
infiltration practices as well as traditional wet detention ponds.



5. The project is within the Cape Henlopen School District
6. Fire protection will be provided by Rehoboth Volunteer Fire Company.
7. Electricity will be provided by Delaware Electric Co-operative.
F. County Code Compliance
1. Preliminary Land Use Service Response Letter
2. Sussex County Code, Chapter 99-9C Response Letter

3. Environmental Assessment and Public Facility Evaluation Report






Herola Property Conditional Use

Data Sheet
Owner: Herola Family, LLC.
Developer: OA Rehoboth, LLC.
Engineer: Davis, Bowen & Friedel, Inc.
Project Description
Physical Location: Located between Route 24 & Old Landing Road, directly behind
the Rehoboth Walmart
Tax Parcel #: 3-34-12.00-127.01 & 3-34-12.00-127.10
Acreage: 18.793 +\- Acres
Current Zoning: CR-1 (Commercial Residential District)
Proposed Zoning: CR-1 (Commercial Residential District)
Current Land Use: Agriculture
Proposed Land Use: Multi-Family Community with Clubhouse
Proposed Units: 224 Multi-Family Units
Density 11.92 Units Per Acre
Impervious Coverage 67% (11.51 Acres)
CR-1 Zoning Requirements
Front Yard Setback: 30FT
Side Yard Setback: 10 FT
Rear Yard Setback: 10 FT
Minimum Lot Area: 10,000 SQFT.
Minimum Lot Width: 75 FT
Minimum Lot Depth: 100 FT
Maximum Building Height: 42 FT
Utility Provider
Water Tidewater Utilities, Inc.

Sewer Sussex County (W. Rehoboth Planning Area)






File #:

Planning & Zoning Commission Application

Sussex County, Delaware

Sussex County Planning & Zoning Department
2 The Circle [P.O. Box 417) Georgetown, DE 19947
302-855-7878 ph. 302-854-5079 fax

Type of Application: (please check applicable)
Conditional Use ¢
Zoning Map Amendment ___

Site Address of Conditional Use/Zoning Map Amendment
Adjacent to Rehoboth Mall between Route 24 and Old Landing Road

Type of Conditional Use Requested:
224-Multi-Family Apartment Complex

Tax Map #: 3-34-12.00-127.01 & 127.10 Size of Parcel(s): 18.793Acres

Current Zoning: CR-1 Proposed Zoning: CR-1 Size of Building: 7 Buildings 67'x170". 4 Sto

Land Use Classification: Residential Site Plan

Water Provider: 1idewater Utilities, Inc. Sewer Provider: Sussex County West Rehoboth SSD

Applicant Information

Applicant Name: OA-Rehoboth, LLC.

Applicant Address: 18949 Coastal Hwy, Unit 301
City: Rehoboth Beach State: DE ZipCode: 19971
Phone #:(302) 227-3573 E-mail: preston@oacompanies.com

Owner Information

Owner Name; Herola Family, LLC.
Owner Address: 4660 19th Street

City: San Francisco State: CA Zip Code: 94114
Phone #: (514) 7534579 E-mail; hdody@comcast.com

Agent/Attorney/Engineer Information

Agent/Attorney/Engineer Name: Davis, Bowen & Friedel, Inc.
Agent/Attorney/Engineer Address: 1 Park Avenue

City: Milford State: DE Zip Code: 19963
Phone #:(302) 424-1441 E-mail: wzc@dbfinc.com

TGUAE WOLSING
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Check List for Sussex County Planning & Zoning Applications
The following shall be submitted with the application

¥ completed Application
L

Provide eight (8) copies of the Site Plan or Survey of the property
o Survey shall show the location of existing or propased building(s), building setbacks,
parking area, proposed entrance location, etc.
o Provide a PDF of Plans (may be e-mailed to a staff member)
o Deed or Legal description

Provide Fee $500.00

A

Optional - Additional information for the Commission/Council to consider (ex.
architectural elevations, photos, exhibit books, etc.) If provided submit 8 copies and they
shall be submitted a minimum of ten (10) days prior to the Planning Commission meeting.

<

Please be aware that Public Notice will be sent to property owners within 200 feet of the
subject site and County staff will come out to the subject site, take photos and place a sign
on the site stating the date and time of the Public Hearings for the application.

¥ DelDOT Service Level Evaluation Request Response

¥ PLUS Response Letter (if required)

The undersigned hereby certifies that the forms, exhibits, and statements contained in any papers or
plans submitted as a part of this application are true and correct.,

| also certify that | or an agent on by behalf shall attend all public hearing before the Planning and
Zoning Commission and the Sussex County Council and any other hearing necessary for this application
and that | will answer any questions to the best of my ability to respond to the present and future
needs, the health, safety, morals, convenience, order, prosperity, and general welfare of the inhabitants
of Sussex County, Delaware.

Signature of Applicant/Agent/Attorney

Date:

Signature of Owner

WL/_'[ ﬂl‘?@/ Date: /0%7/2&[‘].'
Jferala Family e/ g

For office use only:

Date Submitted: Fee: $500.00 Check #:

Staff accepting application: Application & Case #:

Location of property:

Subdivision:
Date of PC Hearing: Recommendation of PC Commission:
Date of CC Hearing: Decision of CC:

Sussex County P & Z Commission application
Page |2 _ last updated 3-17-16



HEROLA PROPERTY

1

2. EXISTING UTILITIES AREA SHOWN ACCORDING TO THE BEST AVAILABLE INFORMATION. THE CONTRACTOR SHALL VERIFY THROUGH TEST PITTING, THE LOCATIONS,
SIZE, AND INVERT ELEVATIONS OF ALL UNDERGROUND UTILITIES AS REQUIRED TO GIVE TIMELY ADVANCE NOTICE TO ENGINEERS OF ANY CONFLICT BETWEEN
EXISTING AND NEW WORK.

THE CONTRACTOR SHALL NOTIFY MISS UTILITY (1-800-282-8555) AND SUSSEX COUNTY 72 HOURS PRIOR TO EXCAVATION TO HAVE UNDERGROUND UTILITIES

MARKED. THE CONTRACTOR SHALL NOTIFY ALL UTILITY OWNERS PRIOR TO ANY EXCAVATION.

THE CONTRACTOR SHALL REPAIR OR REPLACE IN KIND ANY EXISTING FEATURES DAMAGED OR DESTROYED DURING CONSTRUCTION.

ALL BACKFILLED AND DISTURBED AREAS TO BE SEEDED AND MULCHED WITH 4” OF TOPSOIL TO BE PLACED IN FILL AREAS. [ ]
THE CONTRACTOR SHALL PROVIDE ALL NECESSARY STAKE OUT OF LINE AND GRADE.

ALL CONSTRUCTION MUST BE DONE IN COMPLIANCE WITH THE OCCUPATIONAL SAFETY AND HEALTH ACT, LATEST EDITION, AND ALL RULES AND REGULATIONS

THERETO.

@ Nogos w

THE CONTRACTOR SHALL KEEP EXISTING UTILITIES IN OPERATION DURING CONSTRUCTION.
THE CONTRACTOR SHALL COMPLY WITH THE REQUIREMENTS OF ALL PERMITS SECURED, WHICH TAKE PRECEDENCE OVER SPECIFICATIONS.

. THE CONTRACTOR SHALL EXERCISE EXTREME CARE AND CAUTION AND TAKE MEASURES NECESSARY TO PROTECT TREES DURING CONSTRUCTION ACTIVITY.

. THE CONTRACTOR IS RESPONSIBLE FOR SECURING AND PROTECTION UTILITY POLES BEFORE AND DURING CONSTRUCTION ACTIVITIES.

. ANY DISTURBED AREAS OUTSIDE THE RIGHT—OF—-WAY SHALL BE RESTORED TO THEIR ORIGINAL CONDITION IMMEDIATELY.

. MAINTENANCE OF THE STREETS WITHIN THIS SUBDIVISION WILL BE THE RESPONSIBILITY OF THE DEVELOPER, THE PROPERTY OWNERS WITHIN THE SUBDIVISION, OR
BOTH. THE STATE ASSUMES NO RESPONSIBILITY FOR THE FUTURE MAINTENANCE OF THESE STREETS.

N o)
WNN=0O"

SITE NOTES

THE INTERIOR STREET DESIGN SHALL INCLUDE STREET LIGHTING AND SIDEWALKS.

2. ALL SIGNALS, ENTRANCES, INTERSECTIONS, ROADWAY AND IMPROVEMENTS, AND MULTI-MODAL FACILITIES SHALL BE CONSTRUCTED AS REQUIRED BY DELDOT.

3. NO SITE PREPARATION, SITE DISTURBANCE, SITE EXCAVATION OR OTHER SITE CONSTRUCTION SHALL BE COMMENCED UNTIL ALL PERMITS REQUIRED BY ALL OTHER
LAWS, ORDINANCES, RULES AND REGULATIONS SHALL HAVE BEEN ISSUED AND THE APPROVED FINAL SITE PLAN IS RECORDED, EXCEPT SUCH SITE WORK FOR WHICH
A PERMIT HAS BEEN ISSUED BY THE SUSSEX CONSERVATION DISTRICT.

4. INTERIOR STREET LIGHTING SHALL BE POINTED DOWNWARD, AS TO NOT DISTURB THE NEIGHBORING PROPERTIES.

—_

PRELIMINARY PLANS
SUSSEX COUNTY, DELAWARE

DBF PROJECT NO. 818S001.D01 AUGUST 2019

DATA COLUMN
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FEMA FLOOD MAP
PANEL #10006C0332K

=

LOCATION MAP

1" = 1/2 MILE

GuB
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GrA
DodB
SOILS MAP
1" = 800’

PARCEL ID: 334-12.00—-127.01 & 127.10

EX. ZONING: CR—1 (COMMERCIAL RESIDENTIAL DISTRICT)
PROP. ZONING: CR-1 (COMMERCIAL RESIDENTIAL DISTRICT)
EX. USE: VACANT/AGRICULTURE

PROP. USE: 224 MULTI-FAMILY UNITS WITH CLUBHOUSE

TOTAL SITE AREA:
FLOOD HAZARD MAP:

WETLANDS:
MAXIMUM DENSITY:
PROPOSED DENSITY:

IMPERVIOUS COVERAGE:

PARKING:
REQUIRED:

PARKING REDUCTION:

18.793 ACRES

THIS PROPERTY IS NOT IMPACTED BY THE 100
YEAR FLOODPLAIN AS DETERMINED BY FEMA MAP
10005C0332K, DATED MARCH 16, 2015

DO NOT EXIST ON SITE

12 UNITS PER ACRE

224 UNITS/18.793 AC. = 11.92 UNITS PER ACRE

11.51 ACRES/17.061 ACRES(WITHOUT ROW) = 67%

224 UNITS x 2/UNIT = 448 SPACES (BEFORE REDUCTION)

1-50 UNITS 100 @ 100 SPACES
51-200 UNITS 300 REDUCED @ 15% TO 255 SPACES
201-224 UNITS 48 REDUCED @ 20% TO 39 SPACES

394 SPACES REQUIRED

PROVIDED: 403 SPACES INCLUDING 18 HANDICAPPED ACCESSIBLE
UTILTIES:
SEWER: PUBLIC (SUSSEX COUNTY, WEST REHOBOTH SOUTH PLANNING AREA)
WATER: PUBLIC (TIDEWATER UTILITIES, INC.)
SETBACK REQUIREMENTS:
FRONT SETBACK: 30’
SIDE SETBACK: 10’
REAR SETBACK: 10’

MAXIMUM PERMITTED BUILDING HEIGHT: 42’

MINIMUM BUILDING SEPARATION: 40’

PROPOSED BUILDING CONSTRUCTION: WOOD CONSTRUCTION

OWNER: HEROLA FAMILY, LLC.
4015 164th STREET
SUITE 106
LYNNWOOD, WA 98087

DEVELOPER: OA REHOBOTH, LLC.
18949 COASTAL HIGHWAY
REHOBOTH BEACH, DE 19971
(302) 227-3573

PREPARED BY: DAVIS, BOWEN & FRIEDEL, INC.
1 PARK AVENUE
MILFORD, DE 19963
(302) 424—1441

dbg

DAVIS, BOWEN & FRIEDEL, INC.
ARCHITECTS, ENGINEERS & SURVEYORS

MILFORD, DELAWARE (302) 424—1441

GrA — GREENWICH LOAM, 0-2% SLOPES, HSG B

INDEX OF SHEETS

PL-1

PRELIMINARY TITLE

PL-2

PRELIMINARY SITE PLAN

OWNER'S STATEMENT

|, THE UNDERSIGNED, HEREBY STATE THAT | AM THE OWNER OF THE
PROPERTY DESCRIBED AND SHOWN ON THIS PLAN, THE PLAN WAS
MADE AT MY DIRECTION, | ACKNOWLEDGE THE SAME TO BE MY ACT
AND DESIRE THE PLAN BE RECORDED ACCORDING TO LAW.

HEROLA FAMILY, LLC. DATE
4015 164TH STREET, SUITE 106
LYNNWOOD, WA 98087

ENGINEER'S STATEMENT

|, W. ZACHARY CROUCH, P.E., HEREBY STATE THAT | AM A REGISTERED
ENGINEER IN THE STATE OF DELAWARE, THAT THE INFORMATION SHOWN
HEREON HAS BEEN PREPARED UNDER MY SUPERVISION AND TO MY
BEST KNOWLEDGE AND BELIEF REPRESENTS GOOD ENGINEERING
PRACTICES AS REQUIRED BY THE APPLICABLE LAWS OF THE STATE OF
DELAWARE.

by W. ZACHARY CROUCH, P.E. DATE
DAVIS, BOWEN & FRIEDEL, INC.

1 PARK AVENUE

MILFORD, DELAWARE, 19963
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August 9, 2019
REVISED: 11/19/19

Sussex County Administrative Building
Planning and Zoning Department

2 The Circle

P.O. Box 589

Georgetown, DE 19947

Attn: Janelle M. Cornwell, AICP

RE:  Herola Property
Chapter 99-9C Response
Tax Parcel No.: 3-34-12.00-127.01 & 3-34-12.00-127.10
DBF#: 818C032

Dear Ms. Cornwell:

On behalf of our client, OA Rehoboth, LLC., we are pleased to provide you with our written
response to the items listed in Chapter 99-9C.

The proposed Herola Property Apartment Complex provides careful consideration of the following
items in Sussex County Chapter 99-9C:

1. Integration of the proposed subdivision into the existing terrain and surrounding
landscape.

a. The project is located centrally in a Level 2 state strategies spending area, surrounded
on all sides by existing residential and commercial properties. Public water,
wastewater and other utilities already exist at the site. A centrally located clubhouse
with pool, dog park and stormwater pond will provide green open space for the
residents.

2. Minimal use of wetlands and floodplains.
a. Wetlands do not exist on site.

b. Site is not impacted by the 100-yr floodplain as determined by FEMA Map
10005C0332K, Dated March 16, 2015.



Ms. Janelle Cornwell

Sussex County Planning and Zoning Commission
August 9, 2019

REVISED: 11/19/19

Page 2

3. Preservation of natural and historical features.

a. According to the National Register of Historical Places, there are no known
archaeological sites or National Register-listed property on this parcel.

4. Preservation of open space and scenic views.
a. 4.765 acres green space is being proposed. A centrally located landscaped pond, dog
park club house with pool will provide residents with pleasant views. Landscaping will
be used to reduce view of the surrounding commercial properties.

5. Minimization of tree, vegetation and soil removal and grade changes.

a. Grade changes will be minimized to the extent necessary to provide road construction
to meet design requirements and to ensure proper lot drainage.

b. There are no existing wooded areas on the site.
6. Screening of objectionable features from neighboring properties and roadways.

a. Many of the surrounding properties are commercial parcels. Landscaping will be
provided to minimize the views.

7. Provision for water supply.
a. Tidewater Utilities, Inc. will supply all homes with central water.
8. Provision for sewage disposal.

a. Sussex County sewer infrastructure is located on site. Sanitary sewer will be tied into
the manhole located in the ROW by the entrance of the site. We will request annexation
of the property into the West Rehoboth Expansion of the Dewey Beach SSD.

9. Prevention of pollution of surface and groundwater.

a. The storm drainage system will capture 100% of all drainage from the site.

b. Best Available Technologies (BATs) will be used during the design and construction
of the property.



Ms. Janelle Cornwell

Sussex County Planning and Zoning Commission
August 9, 2019

REVISED: 11/19/19
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¢. Best Management Practices (BMPs) will be used during the design and construction of
the property.

d. The site will utilize Green Technology where feasible for the project.

10. Minimization of erosion and sedimentation, minimization of changes in groundwater
levels, minimization of increased rates of runoff, minimization of potential for flooding
and design of drainage so that groundwater is maximized.

a. The stormwater management areas will be designed to meet all local, state and federal
guidelines for sediment and nutrient removal.

b. An Erosion and Sediment Control Plan will be developed and implemented as required
by the Sussex Conservation District and DNREC. The plan will specify in detail how
the project is to be constructed to limit the amount of sediment and other pollutants
from leaving the site during construction.

c. All storms will be controlled and discharge at the pre-development rate. The 100-year
storm will be safely routed through this site.

I1. Provision for safe vehicular and pedestrian movement within the site and to adjacent
roadways.

a. The interior of the project contains sidewalks throughout the site, providing pedestrian
connection to amenities as well as to Rehoboth mall and Route 24. DelDOT’s
interconnection to old landing road will also provide vehicular and pedestrian
movement to Route 1.

b. The road design will conform to Sussex County standards and specifications and will
be turned over to the homeowners association for maintenance upon acceptance by the
County.

c. Street lighting will be provided for this project.

12. Effect on area property values.

a. Based on historical land trends in Sussex County, the property values around the
proposed project will increase with the development of the apartment complex.
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13. Preservation and conservation of farmland.

a. Developing in a Level 2 area is preferred by State Planning and preserves other lands
for farmland.

14. Effect on schools, public buildings and community facilities.

a. The increase in tax revenue to the school district will assist in the maintenance and
operations of the public school system.

b. The trend towards seniors moving to Sussex County will provide tax revenue without
adding large numbers of potential new students.

15. Effect on area roadways and public transportation.
a. The subdivision streets will be designed to Sussex County standards and specifications.
The development will pay into the Area Wide Study fee which will contribute to
necessary improvements in the area. The improved connection to Old Landing Road
should improve traffic flow in the area.

16. Compatibility with other area land uses.

a. The subdivision conforms to the designated zoning for the property and is consistent
with the surrounding land use as mentioned above.

17. Effect on area waterways.

a. The subdivision will be designed and constructed to comply with all sediment and
stormwater regulations.

b. The site will comply with all TMDLs and PCS’s as adopted by the State.

On behalf of our client we thank you for your review and consideration of this response. If you
should have any questions or concerns please contact me at 424-1441

Sincerely,
Davis, Bowen & Friedel, Inc.

W%mﬁ/

Principal
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Sussex County Administrative Building
Planning and Zoning Department

2 The Circle

P.O. Box 589

Georgetown, Delaware 19947

Attn:  Janelle Cornwell
Director of Planning

RE:  Herola Property
Environmental Assessment and Public Facility Evaluation Report
Tax Parcel No.: 3-34-12.00-127.01 & 127.10
DBF #818C032

Dear Ms. Comwell:

On behalf of our client, OA Rehoboth, LL.C., we are submitting an Environmental Assessment and
Public Facility Evaluation Report in accordance with §115-194.3. ES-1 Environmentally Sensitive
Development District Overlay Zone (ESDDOZ), Subparagraph B (2). We offer the following
information that comprises our report:

(a) Proposed drainage design and the effect on stormwater quality and quantity leaving the
site, including methods for reducing the amount of phosphorous and nitrogen in the
stormwater runoff and the control of any other pollutants such as petroleum hydrocarbons
or melals.

The proposed improvements will meet or exceed the state regulations for stormwater
management. We intend to use infiltration basins as well as other Best Management
Practices to meet these requirements.

(b) Proposed method of providing potable and, where appropriate, irrigation water and the
effect on public or private water systems and groundwater, including an estimate of

average and peak demands.

The proposed project is located in Tidewater Utility Inc.’s, franchise area and they

[ ]

TR

Qwen
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hold the Certificate of Public Necessity (CPCN). A letter from Tidewater said they
are willing and able to provide public water for this project. Impacts to the
groundwater and other systems have been evaluated as part of Tidewaters’s CPCN.

(c) Proposed means of wastewater treatment and disposal with an analysis of the effect on the
quality of groundwater and surface waters, including alternative locations for on-site
seplic sysiems.

The proposed project is adjacent to the West Rehoboth Expansion of the Dewey
Beach SSD. Existing sanitary manholes are located on site and will connect the project
to Sussex Counties existing sanitary sewer system.

(d) Analysis of the increase in traffic and the effect on the surrounding roadway system.

The proposed project will participate in an Area Wide Study and pay the area wide
study fee.

(e) The presence of any endangered or threatened species listed on federal or state registers
and proposed habitat protection areas.

There is no known state or federally listed endangered or threatened species on this
site.

(f) The preservation and protection from loss of any tidal or non-tidal wetlands on the site.
There were no wetlands found on site.
(g) Provisions for open space as defined in §115-4.

The proposed project provides 4.746 acres of green space.. Open space will consist of
a centrally located landscape stormwater management pond with walking trail, a dog
park and club house with pool.

(h) 4 description of provisions for public and private infrastructure.

The Developer will construct gravity sewer lines to serve this parcel and will be
connected to the existing Sussex County sanitary sewer infrastructure. The Developer
will also construct the internal water mains in the project that will be owned and
maintained by Tidewater Utilities, Inc. The internal roadways will be constructed by
the Developer and privately maintained. Electric will be provided by Delaware
Electric Coop.



Ms. Janelle Cornwell
Sussex County Planning and Zoning Commission
August 9, 2019

Page 3

(1)

()

Economic, recreational or other benefits.

The proposed project will create a considerable amount of jobs during construction.
Future residents of Sussex County will pay county taxes. The project will provide
more affordable priced homes in the area.

The presence of any historic or cultural resources that are listed on the National Register
of Historic Places.

There are no known archaeological sites or National Register-listed property on this
parcel.

(k) An affirmation that the proposed application and proposed mitigation measures are in

conformance with the current Sussex County Comprehensive Plan.

The proposed application and mitigation measures comply with the current Sussex
County Comprehensive Plan.

() Actions to be taken by the applicant to mitigate the detrimental impacts identified relevant

to Subsection B(2)(a) through (k) above and the manner by which they are consistent with
the Comprehensive Plan.

All mitigation measures, where required, have been discussed in their respective
section. All mitigation measures as well as the application are consistent with the
Comprehensive Plan.

[f you have any questions or need additional information, please call me at (302) 424-1441.

Sincerely,
Davis, Bgwen & Friedel, Inc.

Principal

I

e Crouch, P.E.
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Tax Parcel No. 3-34 12.00 127.01
Prepared by: Cooch and Taylor
Redba: PO Box 1680
Wilmingteon, DE 19899 1680
DEED

THIS DEED, made this = day of April in the vyear of our LORD two thcusand
three

BETWEEN THE HEROLA COMPANY, a General Partnership, with its principal office
at 3111 132nd Avenue S.E., Snohomish, Washington 98290, party of
the first part (Grantor),

AND

HEROLA FAMILY, LLC, a Limited Liability Company of the 3State of
Delaware, party of the second part (Grantee)

WITNESSETH, that the said party of the first part, for and in consideration of
the sum of One and 00/100 Dollar ($1.00}, lawful money of the United States of
America, the receipt wherecf is hereby acknowledged, hereby grants and conveys
unte the said party of the second part:

Parcel 1

ALL that certain tract, piece and parcel of land, situate in Tewes and
Rehoboth Hundred, Sussex County and State of Delaware, near Midway, on the public
rcad leading from Lewes to Rehoboth, adjoining lands of the Presbyterian Church,
heirs of Robert Dodd, Marion Hood Wilson and others, being a part of a larger
ract ©f land subdivided by survey and plotted among the four children of John
Hood by Henry Marshall, surveyor in August 1900, and more particularly described
as follows:

BEGINNING at the original corner of a larger tract at the edge of a branch
and near the school house and the Presbyterian Church and running from thence
Scuth Z3 degrees West 243-1/2 feet; thence South 57-1/2 degrees West 1270-1/2
feet; thence South 47 degrees West 519 feet to a corner post in the divisien
line; thence with the same North 38 degrees West 790 feeb to ancther corner post;
thence with a line of the whole tract South 48-1/2 degrees West 665 feet to a
corner of John D. Hood and A. C. Blizzard; thence North 32-1/2 degrees West 627-
1/2 feet to a corner of Hannah W. Hood land; thence with the same North 46-1/4
degrees East 1722-1/2 feet to & corner of Richard Paynter's (now Mrs. Robert
Dodd's) land; thence with same South 39-1/2 degrees East 660 feet; thence North
48-1/2 degrees East 145 feet; thence South 38 degrees Bast 121-1/2 feet; thence
North 47-3/4 degrees East 977 feet acreoss the road to Lewes to line of Robert
Dodd's land; thence with the same Scuth 46-1/4 degrees East 909 feet, home to the
place of Beginning, containing 54 acres of land, be the same more or less,
improved by a dwelling house and other outbuildings thereon. EXCEPTING THEREFROM
the following described property, to-wit:

ALL that certain tract, piece and parcel of land, situate in the Lewes and
Rehoboth Hundred, Sussex County, in the State of Delaware, and lying on the
Northwest side of and binding upon Delaware Route 1 (140 feet wide as now laid
out) and being a part of a larger tract of land which is now owned by Rckert B.
Hood as described among the Land Records of Sussex County, Delaware, in Liber
551, Folio 646, and being more particularly described as follows:

BEGINNING for same at an iron pipe placed lying on the Northwest right-of-
way line of said Delaware Route 1, szid point lying 62.35 feet on a bearing of
North 45 degrees 1 minute 36 seconds West from the intersection point of the
Westerly most right-of-way line of Sussex County Route 274 and the said
Northwesterly most right-of-way line of Delaware Route 1 and running from thence
by and with the Northwesterly right-of-way line of Delaware Route 1 North 45
degrees 1 minute 3€ seconds West 263.86 feet to an iron pipe found, said iron
pipe marking the Northeasterly most corner of the other lands of Robert B. Hood;
thence continuing by and with the Northwesterly right-of-way line of Delaware
Route 1 North 45 degrees 1 minute 36 seconds West a distance of 266.5 feet, plus
or minus, to a point; thence South 44 degrees 58 minutes 24 seconds West, a
distance of 10 feet tc a peint; thence continuing by and with the Delaware Route
1 right-of-way line North 45 degrees 1 minute 36 seconds West, a distance of 58.5
feet, plus or minus, to the Northwesterly most corner of the above referenced
Robert B. Hood lands; thence continuing by and with the Northwesterly most right-

GRANTEE'S ADDRESS TAX PARCEL NUMBER
3111 132nd Avenue, S.E. 3-34-12.00 127.01
Snohomish, WA 98290
Coneideration: £0. 80 Exespt Code: A
County State Total
0.00 .00 &.00

counter Date: 10/10/2003
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of-way line of Delaware Route 1 North 45 degrees 1 minute 36 seceonds West, a
distance of 381,61 feet, to an iron pipe placed, said iron pipe lying along the
Northeasterly most limits of the Truitt's Midway Development Company Subdivisieon
as shown on a plat recorded among the Land Records of Sussex County, Delaware,
in Plat Bock 1, Folio 400; thence by and with the Fasterly most line of Truitt's
Midway Development Company Subdivision South 41 degrees 26 minutes 22 seconds
West, a distance of 710.39 feet to an iron pipe placed; thence continuing by and
with the lands of the Truitt's Midway Development Company Subdivision the
following three courses and distances, North 44 degrees 17 minutes 31 seconds
West, a distance of 119.95 feet toc an iron pipe placed; thence South 42 degrees
42 minutes 5 seconds West, a distance of 144.11 feet to an iron pipe placed;
thence North 45 degrees 23 minutes 36 seconds West, a distance of €34.57 feef to
an iron pipe found lying on the Northeasterly most right-of-way line of Delaware
Route 24 (50 feet wide as now laid out}:; thence centinuing by and with the
Northeasterly right-of-way line of Delaware Route 24 South 40 degrees 20 minutes
24 seconds West, a distance of 500.14 feel to an iron pipe placed, said point
lying on the Northerly most property line of the remaining lands of Robert B.
Hood; thence by and with the line of the remaining Robert B. Hood lands, the
following ten courses and distances, Scuth 49 degrees 39 minutes 36 seconds East,
a distance of 15 feet to an iron pipe placed; thence North 40 degrees 20 minutes
24 seconds East, a distance of 366.07 feet to an iron pipe placed; thence South
87 degrees 28 minutes 24 seconds East, a distance of 16.33 feet to a point;
thence South 45 degrees 23 minutes 36 seconds East, a distance of 1,021.46 feet
to an iren pipe placed; thence South 44 degrees 36 minutes 24 seconds West, a
distance of 25 feel to an iron pipe placed; thence South 45 degrees 23 minutes
36 seconds East, a distance of 85 feet to an iron pipe placed; thence North 44
degrees 36 minutes 24 seconds East, a distance of 25 feet to an iron pipe placed;
thence South 45 degrees 23 minutes 36 seconds East, a distance of 162.54 feet to
an iron pipe placed; thence South 44 degrees 36 minutes 24 seconds West, a
distance of 3% feet to an iron pipe placed; thence South 45 degrees 23 minutes
36 seconds East, a distance of 238 feet to an iron pipe placed, said iron pipe
lying on the Northerly most line of the lands now or formerly of Francis C.
Warrington as described among the Land Records of Sussex County, Delaware, in
Folio 360, Liber 582; thence by and with the lands of Francis C. Warrington North
52 degrees 21 minutes 0 seccnds East, a distance of 534.71 feet to an iron pipe
placed, said iron pipe lying at the Northeasterly most corner of the Janes Acre
Trailer Park as described among the Land Records of Sussex County, Delaware, in
Felic 410, Liber 375, and shown more particularly on a plat recorded among the
Land Records of Sussex County, Delaware, in Plat Bock 1, Folio 55; thence
continuing by and with the Northerly most line of Janes Acres Trailer Park North
52 degrees 21 minutes 0 seconds East, a distance of 489.06 feet to the point of
beginning; the lands herein described containing 22.10 acres, plus or minus, and
being shown more particularly on a plat entitled "Subdivision of the Lands of
Robert B. Hood" as prepared by John H. Plummer and Associates, Inc., dated
January 30, 1984, and recorded among the Land Records of Sussex County, Delaware,
in Plat Book , Folio

EXCEPTING, ALSO, a parcel of land containing 24.745 acres, more or less,
more fully described in a Deed from The Hercla Company, a General Partnership,
to The Beebe Medical Center, Inc., dated April #8, 2000, and recorded in the
Office of the Recorder of Deeds, in and for Sussex County, Delaware, in Dead Book

24717 rage 292

EXCEPTING. ALS0, a parcel of land containing 3.10 acres, more or less, mere
fully described in a Deed from The Herola Coempany, a General Partnership, to The
Cherry Cove Land Development Company, recorded in the Office of the Recorder of
Deeds, in and for Sussex County, Delaware, in Deed Book 2468 Page ljZ—~ and
being designated on the County Tax Records of Sussex County as Tax Parcel No. 3-
34-1200-127.03,

PARCET 2

ALTL, that certain tract, piece and parcel of land situate, lying and being
in Lewes and Rehoboth Hundred, Sussex County, Delaware, and more fully described
as follows, to-wit:

BEGINNING at an original corner post near but Southwest from an old
Sassafras tree, and running thence South 33-3/4 degrees East 693-1/4 feet; thence
South 15 degrees West 980 feet to the North edge of a road leading to Rehoboth;
thence with said road North 66-1/2 degrees West 1521 feet to a corner of Richard
P. Morris' land; thence with the same North 15-1/2 degrees Fast 295 feet; thence
Nerth 48-1/4 degrees East 781 feet; thence North 32-1/2 degrees West 520 feet to
& corner of A. C. Blizzard's land; thence with the same North 48-1/2 degrees FEast
1223 feet to a corner division post; thence with a division line South 38 degrees
Bast 720 feet to another corner post in the division 1line and line of the
original tract; thence with said line South 47 degree West 718-1/2 feet home to
the place of beginning, containing 54 acres of land, more or less.
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EXCEPTING THEREFROM all that certain tract, piece or parcel cf land situate
in Lewes and Rehoboth Hundred, Sussex County, Delaware, conveyed unto Robert B.
Hood by Deed of Robert B. Hood, individually and in his capacities as Settlor and
Trustee of the Irrevocable Living Trust Agreement for the benefit of Heather B.
Hood, Robert W. Hoocd and Lara A. Hood, SANDRA S. HOOD, individually and in her
capacity as Settlor of the Irrevocable Living Trust Agreement for the benefit of
Heather B. Hood, Robert W. Hood and lara A. Heod, HEATHER B. HQOD, individually
and in her capacity as Beneficiary under the Irrevocable Living Trust Agreement
for the benefit of Heather B. Hood, Robert W. Hood and Lara A. Hood, ROBERT W.
HOOD, individually and in his capacity as Beneficiary under the Irrevocable
Living Trust Agreement for the benefit of Heather B. Hood, Rcbert W. Hood and
Lara A. Hood, and LARA A. HOOD, individually and in her capacity as Beneficiary
under the Irrevocable Living Trust Agreement for the benefit of Eeather B. Hood,
Robert W. Heood and Lara A. Hood, dated the 7th day of ARugust, 1987, and recorded
in the Office of the Recorder of Deeds, in and for Sussex County, in Deed Book
1511, Page 167.

The above two parcels, as described herein, are subject to any and all
restrictions, reservations, conditions, easements and agreements of record in the
Office of the Reccrder of Deeds, in and for Sussex County, Delaware, which
pertain to the above described parcels.

The two parcels described herein are part of the same lands and premises
conveyed by Robert B. Hood, et al., to The Herola Company by Deed dated Rugust
15, 1988, and recorded in the Office of the Recorder of Deeds, in and for Sussex
County, Delaware, in Deed Book 1604, Page 95.

No title search and no lien search have been requested or performed in
connection with the transfer of title set forth in this Deed.

IN WITNESS WHEREOF, the said party of the first part, The Herola Cocmpany,
a General Partnership, has caused its name to be set the day and year first above
written, and this Deed to be duly delivered by Robert B. Hood, its duly
authorized person designated with the consent of all partners of The Hercla
Company.

SIGNED SEALED AND DELIVERED THE HEROLA COMPANY
IN THE PRESENCE OF; 7
. o
By: SEAL)
# Robert B. Hood ///’

STATE CF WASHINGTON )

: S5

COUNTY OF SNCHOMISH )
St}

BE IT REMEMBERED, That on this,ééfsv day of April, 2003, personally
came before me, the Subscriber, a Notary Public, in and for the State and County
aforesaid, Robert B. Hood, the duly authorized person designated with the consent
of all Partners of The Herocla Company, party to this Indenture, known to me
personally to be such, and acknowledged this Indenture to be his act and deed and
the act and deed of the said Partnership, The Herola Company.

d and Seal af office, the day and year aforesaid.
B T

/ Notary Public

o OF DEEDS
“"‘F‘C.;%Y\{&EF. BRADY

P g: 09
43007 10 AR _
LUSSEX COUNTY Received

\0
208 SURCHARGE PA 0CT 14 2003

ASSESSMENT DIVISION
OF SUSSEX CTY




DAVIS
BOWEN &

FRIEDEL, INC. ARCHITECTS ENGINEERS SURVEYORS

LEGAL DESCRIPTION
TAX PARCEL 3-34-12.00-127.01 & 127.10
HEROLA FAMILY, L.L.C.

November 19, 2019

ALL that piece or parcel of land, hereinafter described, situate, lying and being on the
southeasterly side of Route 24 and being located in Lewes and Rehoboth Hundred, Sussex
County, Delaware; said piece or parcel of land being more particularly described as follows:

BEGINNING at a point formed by the intersection of the easterly right of way line of a 30’
Wide Strip of Right-of-Way and the northerly right of way line of the 50° Right of Way to be
maintained by the owners of Lots 1,2,3,4 and Residue Lands, said point also being the
northwesterly most corner of the herein described parcel as shown on a plat entitled “Minor
Subdivision Record Plat Lands of Herola Family LLC” dated July 8, 2008, thence,

1) running by and with said northerly right of way line of the said 50’ Right-of-Way, the
following twelve courses and distances, by and with the arc of a curve, deflecting to the left,
having an arc length of 67.48 feet, a radius of 40.00 feet and a chord bearing and distance of
North 78 degrees 27 minutes 05 seconds East 59.76 feet to a point, thence,

2) North 30 degrees 06 minutes 47 seconds East 12.19 feet to a point, thence,

3) by and with the arc of a curve, deflecting to the left, having an arc length of 19.39 feet, a
radius of 639.00 feet and a chord bearing and distance of North 30 degrees 58 minutes 57
seconds East 19.39 feet to a point, thence,

4) by and with the arc of a curve, deflecting to the right, having an arc length of 35.27 feet, a
radius of 61.00 feet and a chord bearing and distance of North 48 degrees 24 minutes 53 seconds
East 34.78 feet to a point, thence,

5) by and with the arc of a curve, deflecting to the left, having an arc length of 19.34 feet, a
radius of 39.00 feet and a chord bearing and distance of North 50 degrees 46 minutes 30 seconds
East 19.14 feet to a point, thence,

6) by and with the arc of a curve, deflecting to the right, having an arc length of 60.73 feet, a
radius of 625.00 feet and a chord bearing and distance of North 39 degrees 21 minutes 24

seconds East 60.71 feet to a point, thence,

7) North 42 degrees 08 minutes 26 seconds East 108.26 feet to a point, thence,



8) by and with the arc of a curve, deflecting to the right, having an arc length of 153.49 feet, a
radius of 325.00 feet and a chord bearing and distance of North 55 degrees 40 minutes 13
seconds East 152.07 feet to a point, thence,

9) North 69 degrees 11 minutes 59 seconds East 146.22 feet to a point, thence,

10) by and with the arc of a curve, deflecting to the left, having an arc length of 136.92 feet, a
radius of 275.00 feet and a chord bearing and distance of North 54 degrees 56 minutes 11
seconds East 135.51 feet to a point, thence,

11) North 40 degrees 40 minutes 23 seconds East 344.18 feet to a point, thence,

12) by and with the arc of a curve, deflecting to the left, having an arc length of 75.18 feet, a
radius of 50.00 feet and a chord bearing and distance of North 02 degrees 23 minutes 45 seconds
East 68.29 feet to a point on the westerly property line of the lands of, now or formerly, Hood
Family, L.L.C., as recorded in the aforesaid Office of the Recorder of Deeds in Deed Book 2631,
Page 187, thence,

13) leaving said right of way and running by and with the said westerly line of the lands of, now
or formerly, Hood Family, L.L.C., the following seven courses and distances, South 45 degrees
27 minutes 14 seconds East 610.08 feet to a point, thence,

14) South 44 degrees 31 minutes 26 seconds West 25.00 feet to a point, thence,

15) South 45 degrees 28 minutes 34 seconds East 85.00 feet to a point, thence,

16) North 44 degrees 31 minutes 26 seconds East 25.00 feet to a point, thence,

17) South 45 degrees 28 minutes 34 seconds East 162.54 feet to a point, thence,

18) South 44 degrees 31 minutes 26 seconds West 39.00 feet to a point, thence,

19) South 45 degrees 28 minutes 34 seconds East 238.00 feet to a point on the westerly line of
the lands of, now or formerly, J.G. Townsend, Jr. & Co., as recorded in the aforesaid Office of

the Recorder of Deeds in Deed Book 2401, Page 244, thence,

20) leaving said Hood Family, L.L.C. lands and running by and with said J.G. Townsend, Jr. &
Co. lands, South 52 degrees 53 minutes 08 seconds West 17.29 feet to a point, thence,

21) continuing by and with said J.G. Townsend, Jr. & Co. lands and also running by and with
the lands of, now or formerly, Old Landing Road, Inc., as recorded in the aforesaid Office of the
Recorder of Deeds in Deed Book 2771, Page 203, South 40 degrees 59 minutes 14 seconds West
324.85 feet to a point on the northeasterly line of the lands of, now or formerly, Beebe Medical
Center, Inc., as recorded in the aforesaid Office of the Recorder of Deeds in Deed Book 2477,
Page 292 and said point also being the centerline of a Future Connector Road (60’ wide), thence,



22) leaving said Old Landing Road, Inc. lands and running by and with said Beebe Medical
Center, Inc. and said centerline of Future Connector Road, the following two courses, thence,

23) by and with the arc of a curve, deflecting to the left, having an arc length of 165.01 feet, a
radius of 750.00 feet and a chord bearing and distance of North 76 degrees 57 minutes 01
seconds West 164.68 feet to a point, thence,

24) North 83 degrees 15 minutes 12 seconds West 619.40 feet to a point, thence,

25) leaving said centerline and lands of, now or formerly, Beebe Medical Center, Inc, North 06
degrees 44 minutes 48 seconds West 30.00 feet to a point on the aforementioned easterly right of
way line of a 30” Wide Strip of Right-of-Way the following three courses and distances, thence
26) North 83 degrees 15 minutes 12 seconds West 230.60 feet to a point, thence,

27) by and with the arc of a curve, deflecting to the right, having an arc length of 378.03 feet, a
radius of 720.00 feet and a chord bearing and distance of North 68 degrees 12 minutes 43
seconds West 373.71 feet to a point and the place of beginning.

CONTAINING 18.793 acres of land, more or less.
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STATE OF DELAWARE

DEPARTMENT OF TRANSPORTATION
800 BAY RoAD
P.O. Box 778

DOVER, DELAWARE 19903

JENNIFER COHAMN
SECRETARY

November 20, 2019
Ms. Janelle Cornwell, Director
Sussex County Planning & Zoning
P.O. Box 417
Georgetown, DE 19947

Dear Ms. Cornwell:

This letter is to revise and replace my previous letter of September 10, 2019,
regarding a Service Level Evaluation Request for the OA-Rehoboth, LLC conditional use
application. On October 28, 2019, the applicant submitted a revised application modifying
the proposed land use from 216 units of three-story multi-family housing and a 175-unit
continuing care retirement community, to 224 units of four-story multi-family housing and
a 175-unit continuing care retirement community. We are writing to address that request. A
copy of our September 10, 2019 letter is enclosed.

The Department has completed its review of a Service Level Evaluation Request
for the above-mentioned application, which we received on October 28, 2019. This
application is for a 17.37-acre parcel (Tax Parcel: 334-12.00-127.01). The subject land is
located on the southeast side of Delaware Route 24, approximately 1,600 feet northeast of
the intersection of Delaware Route 24 and Warrington Road / Plantation Road (Sussex
Road 275). The subject land is currently zoned as CR-1 (Commercial Residential) and the
applicant is seeking a conditional use approval to develop 224 units of four-story multi-
family housing and a 175-unit continuing care retirement community.

Per the 2018 Delaware Vehicle Volume Summary, the annual average and summer
average daily traffic volumes along the segment of Delaware Route 24 where the subject
land is located, which is from Warrington Road to Delaware Route 1, are 19,505 and
25,103 vehicles per day, respectively.

Based on our review, we estimate that the proposed land use will generate more
than 50 vehicle trips per a weekly peak hour or 500 vehicle trips per day, and would be
considered to have a Minor impact to the local area roadways. In this instance, the
Department considers a Minor impact to be when a proposed land use would generate more
than either 50 vehicle trips per a weekly peak hour and / or 500 vehicle trips per day but
fewer than 200 vehicle trips per a weekly peak hour and 2,000 vehicle trips per day.
Because of this impact, we recommend that the applicant be required to perform a Traffic
Impact Study (TIS) for the subject application. However, our Development Coordination




Ms. Janelle M. Cornwell
Page 2 of 2
November 20, 2019

Manual provides that where a TIS is required only because the volume warrants are met,
and the projected trip generation will be fewer than 200 vehicle trips per a weekly peak
hour and fewer than 2,000 vehicle trips per day, DelIDOT may permit the developer to pay
an Area-Wide Study Fee of $10 per daily trip in lieu of doing a TIS. For this application, if
the County were agreeable, we would permit the developer to pay an Area-wide Study Fee.

According to the Institute of Transportation Engineers (ITE) Trip Generation
Manual, a development of 224 units of four-story multi-family housing and a 175-unit
continuing care retirement community would generate 1,657 vehicle trips per day, 101
vehicle trips during the morning peak hour, and 131 vehicle trips during the evening peak
hour. As stated above, because this development would generate fewer than 2,000 vehicle
trips per day and fewer than 200 vehicle trips during a weekly peak hour, the applicant has
the option to pay the Area-Wide Study Fee in lieu of doing a TIS. The Area-Wide Study
Fee for the proposed development would be $16,570.00. Payment of the Area-Wide Study
Fee does not preclude a developer from having to make or participate in off-site
improvements, including a Traffic Operational Analysis (TOA), if one is found to be
necessary during the site plan review process.

If the County approves this application, the applicant should be reminded that
DelDOT requires compliance with State regulations regarding plan approvals and entrance
permits, whether or not a TIS is required.

Please contact Mr. Claudy Joinville, at (302) 760-2124, if you have questions
concerning this correspondence.

Sincerely,
T Wl Behoho ), f

T. William Brockenbrough, Jr.
County Coordinator
Development Coordination
TWB:cjm
Enclosure
cc. Constance C. Holland, Coordinator, Cabinet Committee on State Planning Issues
OA-Rehoboth, LLC, Applicant
J. Marc Coté, Assistant Director, Development Coordination
Gemez Norwood, South District Public Works Manager, Maintenance & Operations
Susanne Laws, Sussex County Subdivision Coordinator, Development Coordination
Derek Sapp, Subdivision Manager, Development Coordination
Kevin Hickman, Subdivision Manager, Development Coordination
Brian Yates, Subdivision Manager, Development Coordination
John Andrescavage, Subdivision Manager, Development Coordination
Troy Brestel, Project Engineer, Development Coordination
Claudy Joinville, Project Engineer, Development Coordination



STATE OF DELAWARE

DEPARTMENT OF TRANSPORTATION
800 BAY RoAD
P.O. Box 778

DOVER, DELAWARE 19903

JENNIFER COHAMN
SECRETARY

September 10, 2019

Ms. Janelle Cornwell, Director
Sussex County Planning & Zoning
P.O. Box 417

Georgetown, DE 19947

Dear Ms. Cornwell:

The Department has completed its review of a Service Level Evaluation Request for
the OA-Rehoboth, LLC conditional use application, which we received on August 12, 2019.
This application is for a 17.37-acre parcel (Tax Parcel: 334-12.00-127.01). The subject land is
located on the southeast side of Delaware Route 24, approximately 1,600 feet northeast of the
intersection of Delaware Route 24 and Warrington Road / Plantation Road (Sussex Road 275).
The subject land is currently zoned as CR-1 (Commercial Residential) and the applicant is
seeking a conditional use approval to develop 216 units of three-story multi-family housing
and a 175-unit continuing care retirement community.

Per the 2018 Delaware Vehicle Volume Summary, the annual average and summer
average daily traffic volumes along the segment of Delaware Route 24 where the subject land
is located, which is from Warrington Road to Delaware Route 1, are 19,505 and 25,103
vehicles per day, respectively.

Based on our review, we estimate that the proposed land use will generate more than
50 vehicle trips per a weekly peak hour or 500 vehicle trips per day, and would be considered
to have a Minor impact to the local area roadways. In this instance, the Department considers
a Minor impact to be when a proposed land use would generate more than either 50 vehicle
trips per a weekly peak hour and / or 500 vehicle trips per day but fewer than 200 vehicle trips
per a weekly peak hour and 2,000 vehicle trips per day. Because of this impact, we
recommend that the applicant be required to perform a Traffic Impact Study (TIS) for the
subject application. However, our Development Coordination Manual provides that where a
TIS is required only because the volume warrants are met, and the projected trip generation
will be fewer than 200 vehicle trips per a weekly peak hour and fewer than 2,000 vehicle trips
per day, DelDOT may permit the developer to pay an Area-Wide Study Fee of $10 per daily
trip in lieu of doing a TIS. For this application, if the County were agreeable, we would permit
the developer to pay an Area-wide Study Fee.




Ms. Janelle M. Cornwell
Page 2 of 2
September 10, 2019

According to the Institute of Transportation Engineers (ITE) Trip Generation Manual,
a development of 216 units of three-story multi-family housing and a 175-unit continuing care
retirement community would generate 1,613 vehicle trips per day, 99 vehicle trips during the
morning peak hour, and 128 vehicle trips during the evening peak hour. As stated above,
because this development would generate fewer than 2,000 vehicle trips per day and fewer
than 200 vehicle trips during a weekly peak hour, the applicant has the option to pay the Area-
Wide Study Fee in lieu of doing a TIS. The Area-Wide Study Fee for the proposed
development would be $16,130.00. Payment of the Area-Wide Study Fee does not preclude a
developer from having to make or participate in off-site improvements, including a Traffic
Operational Analysis (TOA), if one is found to be necessary during the site plan review
process.

If the County approves this application, the applicant should be reminded that DelDOT
requires compliance with State regulations regarding plan approvals and entrance permits,
whether or not a TIS is required.

Please contact Mr. Claudy Joinville, at (302) 760-2124, if you have questions
concerning this correspondence.

Sincerely,
T Wil Bkhoord, f

T. William Brockenbrough, Jr.
County Coordinator
Development Coordination

TWB:cjm
cc. Constance C. Holland, Coordinator, Cabinet Committee on State Planning Issues
OA-Rehoboth, LLC, Applicant
J. Marc Coté, Assistant Director, Development Coordination
Gemez Norwood, South District Public Works Manager, Maintenance and Operations
Susanne Laws, Sussex County Subdivision Coordinator, Development Coordination
Derek Sapp, Subdivision Manager, Development Coordination
Kevin Hickman, Subdivision Manager, Development Coordination
Brian Yates, Subdivision Manager, Development Coordination
John Andrescavage, Subdivision Manager, Development Coordination
Troy Brestel, Project Engineer, Development Coordination
Claudy Joinville, Project Engineer, Development Coordination
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FRIEDEL, INC. ARCHITECTS ENGINEERS SURVEYORS

Michael R. Wigley, AlA, LEED AP
W. Zachary Crouch, P.E.

Michael E. Wheedleton, AIA
Jason P. Loar, P.E.

Ring W. Lardner, P.E

Jamie L. Sechler, P.E.

August 9, 2019

Sussex County Administrative Building
Planning and Zoning Department

2 The Circle

P.O. Box 589

Georgetown, DE 19947

Attn: Janelle M. Cornwell, AICP

RE:  Herola Property
PLUS Comments — 2019-06-03
Tax Parcel No.: 3-34-12.00-127.01
DBF#: 818C032

Dear Ms. Cornwell:

We have read and reviewed the comments provided during the PLUS Review of the Project on
June 26, 2019, and received from the Office of State Planning dated July 23, 2019. We offer the
following item-by-item response narrative for your review:

Strategies for State Policies and Spending

This project is located in Investment Level 2 according to the Strategies for State Policies and
Spending. Investment Level 2 reflects areas where growth is anticipated by local, county, and
State plans in the near term future. State investments will support growth in these areas. Our
office has no objections to the proposed rezoning and development of this project in accordance
with the County codes and ordinances

Thank you for the clarification of a Level 2 state strategies classification.

Code Requirements/Agency Permitting Requirements

Department of Transportation — Contact Bill Brockenbrough 760-2109
e The proposed apartment complex would access Delaware Route 24 by way of private
rights-of-way. The site access is proposed on a 50-foot right-of-way running more or
less parallel to Route 24. The east end of that right-of-way is already built and connects
to a private service road serving the Rehoboth Mall. The west end has not been built but
would connect to a 30-foot right-of-way extending south from Route 24 toward Old

0 601 E. MAIN STREET, SUITE 100, SALISBURY, MD 21804-5021 - 410.543.9091
0 1 PARK AVENUE, MILFORD, DE 19963 - 30 4.1441
L] 106 NORTH WASHINGTO TE 103, EASTON, MD 21601+ 410.770.4744

www.dbfinc.com




Ms. Janelle M. Cornwell
Sussex County P&Z
August 9, 2019

Page 2 of 10

Landing Road (Sussex Road 274). The 30-foot right-of-way partially contains Lexus
Drive, an access road that serves the Beebe Medical Center property on Route 24.

As discussed further below, DelDOT contemplates an extension of Airport Road (Sussex
Road 275A4) from Old Landing Road to Delaware Route 24 that would include the access
road just mentioned. To the extent that the developer wishes to have the 50-foot right-of-
way accepted into State maintenance someday, the road within it and the site access on it
must be designed in accordance with DelDOT'’s Development Coordination Manual,
which is available at
http:/fmwww.deldot.cov/Business/subdivisions/index.shtml?dc=changes.

The developer is working with DelDOT regarding options to connect to Old Landing
Road. The roads will be designed to Sussex County and DelDOT standards.

e Presently, in accordance with Section 2.4 of the Development Coordination Manual,
DelDOT is working with Sussex County on the creation of the Henlopen Transportation
Improvement District (TID), which would extend southwest from Delaware Route 1 along
Delaware Routes 23 and 24 to Chapel Branch. If and when the TID is established,
developers in the TID would pay a fee, based on their trip generation or a surrogate
measure such as dwelling units, to fund transportation improvements in the TID by
DelDOT rather than doing Traffic Impact Studies specific to their development and
making or funding improvements identified through that effort.

One of the improvements that could be included in the TID is the extension of Airport
Road mentioned above. DelDOT has developed three conceptual alignments for that
extension. Copies are attached. While the alignment has not been finally determined and
the extension has yet to be designed, presently Alternative B is DelDOT'’s preferred
alternative and the plan should be modified to accommodate it. At the PLUS meeting, the
developer’s engineer offered that they had developed an alternative proposal for the
alignment of the extension. DelDOT is evaluating that proposal.

If the TID is implemented as anticipated, DelDOT would require the developer to provide
rights-of-way and, perhaps build some or all of the extension in exchange for credit
against their TID fee. Regardless, the rights-of-way should be reserved so as to minimize
the effect on the apartment complex when the road is built.

Other anticipated off-site improvements that DelDOT expects to require include
improvements to Lexus Drive and two signal agreements, one for Route 24 and Lexus
Drive, and one for Old Landing Road and Airport Road.

The developer will continue to work with DelDOT regarding alignment to Old
Landing Road and other off-site improvements that may be required.
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Sussex County P&Z
August 9, 2019

Page 3 of 10

Pursuant to Section P.3 of the Manual, a Pre-Submittal Meeting is required before plans
are submitted for review. The form needed to request the meeting and guidance on what
will be covered there and how to prepare for it is located at

https://www.deldot. gov/Business/subdivisions/pdfs/Meeting Request Form.pdf?0802201
7

A pre-submittal meeting request form has been submitted and meeting with DelDOT
has been scheduled

Section P.5 of the Manual addresses fees that are assessed for the review of development
proposals. DelDOT anticipates collecting the Initial Stage Fee when the record plan is
submitted for review and the Construction Stage FF'ee when construction plans are
submitted for review.

The developer will work with DelDOT in regard to fees assessed to the project.

Per Section 2.2.2.1 of the Manual, Traffic Impact Studies (TIS) are warranted for
developments generating more than 500 vehicle trip ends per day or 50 vehicle trip ends
per hour in any hour of the day.

From PLUS application, the 216 proposed apartments would generate 1,595 vehicle trip
ends per day. DelDOT calculates a slightly different number, 1,595 vehicle trip ends per
day of which 99 and 117 vehicle trip ends would occur during the weekday morning and
evening peak hours of Route 24, respectively. Therefore the plan meets the warrants for
a 1T18.

Section 2.2.2.2 of the Manual provides that for developments generating less than 2,000
vehicle trip ends per day and less than 200 vehicle trip ends per hour in any hour of the
day, DelDOT may accept an Area Wide Study (AWS) Fee in lieu of the TIS if the local
government does not require a TIS. If the County requires a TIS, DelDOT will support
their requirement and will not accept the AWS Fee.

The purpose of a TIS is to identify offsite improvements that the developer should build or
contribute toward. Regardless of whether a TIS is done for this development, DelDOT
anticipates requiring the developer to participate in DelDOT'’s improvements on Route
24 between Mulberry Knoll Road and Route 1, and to dedicate rights-of-way, and
possibly build improvements along the access road that serves Beebe Medical Center and
would indirectly serve their site. The amount of the contribution(s) specific

improvements and have yet to be determined but the AWS Fee, if paid, would not be
counted in that regard. AWS Fees are used to fund traffic studies, not to build
improvements. The DelDOT Route 24 project just mentioned is programmed for
construction beginning in the spring of 2020 and ending in the spring of 2022.



Ms. Janelle M. Cornwell
Sussex County P&Z
August 9, 2019

Page 4 of 10

The developer is working with DelDOT to determine the need for a TIS and/or and
Area Wide Study Fee and to determine the extent of offsite improvements.

o Section 3.5.4.2 of the Development Coordination Manual addresses requirements for
Shared Use Paths and sidewalks. For projects in Level 1 and 2 Investment Areas,
installation of paths or sidewalks along the frontage on State-maintained roads is
required. DelDOT anticipates that the Airport Road extension would include sidewalk on
one or both sides and would recommend that the County require continuation of the
existing sidewalks along the 50-foot right-of-way discussed above.

Sidewalks were proposed with the alternatives to the Airport Road Extension.
Sidewalks throughout the site will be designed to connect to the Airport Road
Extension, Walmart shopping center and Route 24.

o Referring to Section 3.5.5 of the Manual, existing and proposed transit stops and
associated facilities as required by the Delaware Transit Corporation (DTC) or DelDOT

shall be shown on the Record Plan.

Should a transit stop be necessary, it will be shown on the record plan.



Ms. Janelle M. Cornwell
Sussex County P&Z
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State Historic Preservation Office — Contact Carlton Hall 736-7404

There are no known archaeological sites or known National Register-listed or eligible
properties currently on the parcel. However, the project area is on well-drained soils and
prior to development near surface water drainages. There is medium to high potential for
prehistoric archaeological resources. Therefore, the SHPO is recommending an
archaeological survey of the project area.

If any project or development proceeds, the developer should be aware of the Unmarked
Human Burials and Human Skeletal Remains Law (Del. C. Title 7, Ch. 54).

If there is federal involvement, in the form of licenses, permits, or funds, the federal
agency, often through its client, is responsible for complying with Section 106 of the
National Historic Preservation Act (36 CFR 800) and must consider their project’s
effects on any known or potential cultural or historic resources. For further information
or additional details pertaining to the Section 106 process and the Advisory Council’s
role; please review the Advisory Council’s website at the following: www.achp.gov

Thank you for researching known archaeological sites and the National Register.
The developer is aware of the Unmarked Burials and Human Skeletal Remains Law.
We do not anticipate federal involvement, should federal involvement occur the
developer comply with the National Historic Preservation Act.

Delaware State Fire Marshall’s Office — Contact Duane Fox 259-7037

At the time of formal submittal, the applicant shall provide; completed application, fee, and three
sets of plans depicting the following in accordance with the Delaware State Fire Prevention
Regulation (DSFPR):

Fire Protection Water Requirements:

Water distribution system capable of delivering at least 1000 gpm for 1-hour duration, at
20-psi residual pressure is required. Fire hydrants with 800 feet spacing on centers.
Where a water distribution system is proposed for multi-family (apartment) sites, the
infrastructure for fire protection water shall be provided, including the size of water
mains for fire hydrants and sprinkler systems.

Water distribution will be provided by Tidewater Utilities, Inc. and will meet
pressure and duration requirements. The required infrastructure will be added to
the plans and submitted for Fire Marshal approval. Hydrant Location, water main
locations, and water main sized will be shown on the utility plan and submitted for
Fire Marshall review and approval.
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Sussex County P&Z
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Fire Protection Features:

All structures over 10,000 Sq. Ft. aggregate will require automatic sprinkler protection
installed.

Buildings occupied as apartments (multi-family living units comprising of 3 or more
units) will require automatic sprinkler protection installed.

Buildings greater than 10,000 sq. ft, 3-stories or more, over 35 feet, or classified as High
Hazard, are required to meet fire lane marking requirements

Show Fire Department Connection location (Must be within 300 feet of fire hydrant), and
detail as shown in the DSFPR.

Show Fire Lanes and Sign Detail as shown in DSFPR

Automatic sprinkler protection will be installed and fire connection locations shown
as required. Fire lanes and signs will be marked according to Fire Marshall code.

Accessibility:

All premises, which the fire department may be called upon to protect in case of fire, and
which are not readily accessible from public roads, shall be provided with suitable gates
and access roads, and fire lanes so that all buildings on the premises are accessible to
fire apparatus.

Fire department access shall be provided in such a manner so that fire apparatus will be
able to locate within 100 fi. of the front door.

Any dead end road more than 300 feet in length shall be provided with a turn-around or
cul-de-sac arranged such that fire apparatus will be able to turn around by making not
more than one backing maneuver. The minimum paved radius of the cul-de-sac shall be
38 feet. The dimensions of the cul-de-sac or turn-around shall be shown on the final
plans. Also, please be advised that parking is prohibited in the cul-de-sac or turn around.
The use of speed bumps or other methods of traffic speed reduction must be in
accordance with Department of Transportation requirements.

The local Fire Chief, prior to any submission to our Agency, shall approve in writing the
use of gates that limit fire department access into and out of the development or property.

Accessibility to within 100 ft. will be provided. Breaks in parking allow access to the
sides and rear of buildings. A 40’ building separation has been provided. We do
not anticipate the use of gates to limit access to the development. We do not
propose any cul-de-sacs or turnarounds in the site.
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Gas Piping and System Information
o Provide type of fuel proposed, and show locations of bulk containers on plan.

We are currently working with Gas providers and will provide that information on
the plans to receive Fire Marshall approval.

Required Notes:

e Provide a note on the final plans submitted for review to read * All fire lanes, fire
hydrants, and fire department connections shall be marked in accordance with the
Delaware State Fire Prevention Regulations”

Proposed Use

Alpha or Numerical Labels for each building/unit for sites with multiple buildings/units
Square footage of each structure (Total of all Floors)

National Fire Protection Association (NFPA) Construction Type

Maximum Height of Buildings (including number of stories)

Note indicating if building is to be sprinklered

Name of Water Provider

Letter from Water Provider approving the system layout

Provide Lock Box Note (as detailed in DSFPR) if Building is to be sprinklered

e Provide Road Names, even for County Roads

Notes and site data will be added to the site plans and submitted to the Fire
Marshal's office for review and approval.

Recommendations/Additional Information

This section includes a list of site specific suggestions that are intended to enhance the project.
These suggestions have been generated by the State Agencies based on their expertise and
subject area knowledge. These suggestions do not represent State code requirements. They are
offered here in order to provide proactive ideas to help the applicant enhance the site design,
and it is hoped (but in no way required) that the applicant will open a dialogue with the relevant
agencies to discuss how the suggestions can benefit the project.

Department of Transportation — Contact Bill Brockenbrough 760-2109
o The applicant should expect a requirement that all PLUS and Technical Advisory
Committee (TAC) comments be addressed prior to submitting plans for review.
Plus and TAC comments will be addressed.

o Please be advised that the Standard General Notes have been updated and posted to the
DelDOT website. Please begin using the new version and look for the revision date of
March 21, 2019. The notes can be Sfound at
https.//www.deldot. gov/Business/subdivisions/

The latest notes will be used.




Ms. Janelle M. Cornwell
Sussex County P&Z
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Department of Natural Resources and Environmental Control — Michael Tholstrup 735-3352

Water Quality Recommendations
o Consider using pervious pavement/pavers in parking areas to help minimize impervious
cover.
e Use green stormwater management technologies where feasible.

Fish & Wildlife
e A review of the DNREC database indicates that there are currently no records of state-
rare or federally listed plants, animals, or natural communities at this project site.

Green technologies will be used in the design of stormwater where feasible.

Delaware State Fire Marshall’s Office — Contact Duane Fox 259-7037
e Preliminary meetings with fire protection specialists are encouraged prior to formal
submittal. Please call for appointment. Applications and brochures can be downloaded
[from our website: www.statefiremarshal. delaware.gov technical services link, plan
review, applications or brochures.
We look forward to working with your office.

State Housing Authority — Contact: Karen Horton 739-4263

o DSHA strongly supports the site plan for 216 apartment units on 12.55 acres along Rt. 24
and Old Landing Road in Sussex County. This would provide Sussex County an excellent
opportunity to facilitate a more affordable housing product in the Coastal Resort Area. The
need for housing affordable to the many county residents who work in this resort economy is
acute and well documented. Considering the site’s close proximity to the Rt. 24 and Coastal
Highway intersection and location within a DSHA-defined “Areas of Opportunity” providing
economic opportunity, high performing schools, and supportive infrastructure that help
households succeed, this is an excellent location for a more affordable housing product. As a
result, the DSHA recommends that Sussex County embrace the opportunity to approve this
proposal permitting residents to live close to their jobs, as well as, the resources and benefits
this area provides.

o DSHA noted their concern with the current scale and site layout. Rental units are vital to any
well-balanced community, the intensity of the proposal warrants quality design measures to
create a desirable, human-scaled, and pedestrian-oriented community. Incorporating
attractive streetscapes, visually appealing facade treatments, significant landscaping and
pedestrian-oriented measures will help the proposal integrate into the larger coastal area.

If you have any questions or would like more information, please feel free to call me at (302)
739-4263 ext. 251 or via e-mail at karenh(@destatehousing.com.

Thank you for your support of the project. We look forward to working with the Delaware
Housing Authority to bring affordable housing to the area.
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Delaware Arvea Rapid Transit (DART) — Contact: Jared Kauffman 576-6062

A pedestrian pathway is needed from entrance of property to SR 24 for people to connect
with the bus stop.

Internal pedestrian pathways are needed from internal pedestrian paths to roadways (both to
north-south uncompleted roadway, and to east-west uncompleted roadway that allows
entrance to Beacon Pediatrics).

Sidewalks are proposed throughout the site. The developer will work with the adjacent
landowner to provide connection to Route 24 via the sidewalk on the southwest side of
the vision center optical.

Sussex County — Contact Rob Davis 302-855-7820

Approximately 1/3 acre of the parcel is in a Tier I area and the remaining portion of the
parcel is in a Tier 2 area. The portion of the parcel in the Tier 2 area (approximately 17.41
acres) is not within a sewer district and must be annexed into the sewer district. Sewer
service is not available to the Tier 2 area until annexation into the sewer district is approved
by the Sussex County Council. The developer will need to complete all administrative
procedures for the annexation.

A “Use of Existing Infrastructure Agreement” is required and must be approved prior to
approval of construction plans. Sussex County Code, Chapter 110 requires that the Engineer
and/or Developer request a Sewer System Concept Evaluation (SSCE) from the Ultility
Planning Department for their project by providing the parcel(s) estimated equivalent
dwelling units (EDU) for the project, along with payment of $1,000.00 payable to Sussex
County Council. The Utility Planning Department will review the parcel(s) and EDU,
determine capacity, provide the connection point and define any additional parcels that must
be served as part of the project. Should it be determined that a pump station is required for
the project, additional information may be requested. This information will be conveyed to
the engineer and/or developer as well as the Sussex County Public Works department. The
Public Works will use this information when reviewing construction drawings to verify that
the correct connection point is used, and all required parcels are served.

Attached is a listing of steps to be completed for extending district boundaries.
Thank you for clarification of the sewer district boundary. We will begin the process of
annexation into the sewer district. Existing Sanitary sewer manholes are located within
the private ROW adjacent to this property and will be used for connection. The
developer will request a sewer system concept evaluation from the county.
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In addition to the comments above our office has received a leiter from Brandy Nauman, Sussex
County Housing Coordinator & Fair Housing Compliance Officer. A copy of that letter is
enclosed wit this letter.

On behalf of the Developer we thank the State for providing us with these comments. Please contact
me at (302) 424-1441 if you have any questions or need additional information.

Sincerely,
DAVIS, BOWEN & FRIEDEL, INC.

<
/

. Zachary C#buch, P.E.
Principle

P:\Ocean Atlantic\0818C032 Herola Property\DOCS'\PLUS\PLUS Response Herola.doc
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PLANNING AND ZONING AND COUNTY COUNCIL INFORMATION SHEET
Planning Commission Public Hearing Date December 12, 2019

Application:

Applicant/Owner:

Site Location:

Current Zoning:
Proposed Zoning:
Comprehensive Land
Use Plan Reference:

Councilmatic
District:

School District:
Fire District:
Sewer:

Water:

Site Area:

Tax Map ID.:

CZ 1900 Michael P. Justice
Michael P. Justice, Trustee
29687 Sawmill Dr.
Dagsboro, DE 19939

West side of Parker House Rd., approximately 0.35 mile south of
Beaver Dam Rd.

GR (General Residential District)
GR-RPC (General Residential District — Residential Planned
Community)

Coastal Area

Mr. Rieley

Indian River School District
Millville Fire District
Sussex County

Tidewater

16.1 ac. +/-

134-16.00-51.00

COUNTY ADMINISTRATIVE OFFICES
2 THE CIRCLE | PO BOX 417
GEORGETOWN, DELAWARE 19947
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PLANNING & ZONING

JANELLE M. CORNWELL, AICP
DIRECTOR

(302) 855-7878 T
(302) 854-5079 F

Sussex County

DELAWARE
sussexcountyde.gov

Memorandum

To: Sussex County Planning Commission Members

From: Jamie Whitehouse, Planning & Zoning Manager

CC: Vince Robertson, Assistant County Attorney and Applicant
Date: December 5, 2019

RE: Staff Analysis for CZ 1900 Michael P. Justice

This memo is to provide background and analysis for the Planning Commission to consider as a
part of application CZ 1900 Michael P. Justice to be reviewed during the December 12, 2019
Planning Commission Meeting. This analysis should be included in the record of this application
and is subject to comments and information that may be presented during the public hearing.

The request is for a Change of Zone for parcel 134-16.00-51.00 to facilitate a change from the
General Residential (GR) Zoning District to a General Residential (GR) Zoning District with a
Residential Planned Community (RPC) Overlay and is located on the west side of Parker House
Rd, approximately 0.35 mile south of Beaver Dam Rd. The size of the property is 16.1 acres +/-.

The 2018 Sussex County Comprehensive Plan Update (Comprehensive Plan) provides a
framework of how land is to be developed. As part of the Comprehensive Plan a Future Land Use
Map is included to help determine how land should be zoned to ensure responsible development.
The Future Land Use map in the plan indicates that the property has the land use designation of
“Coastal Areas.”

The surrounding land use to the north, west and east are also designated as “Coastal Areas.” Coastal
Areas support a range of housing types including single-family homes, townhouses, and multi-
family units provided that any relevant special environmental concerns are addressed.

The property is zoned GR (General Residential District.) The properties directly to the north, west
and south of the application site are all also zoned General Residential District (GR). To the
immediate south of the application site there is a triangular shaped parcel of land that is zoned
C-1 (General Commercial Zoning District).

Since 2011, there has been 1 change of zone application within a 1-mile radius of the application
site. CZ 1758 for a change of zone from AR-1 to MR on a 7.2035 acre parcel (134-19.00-19.00)
was approved by County Council at its meeting of December 2™ 2014.

Based on the analysis of the land use, surrounding zoning and uses, a change of zone to allow for

a GR-RPC in this location, subject to considerations of scale and impact, could be considered as
being consistent with the surrounding land use, area zoning, and uses.

COUNTY ADMINISTRATIVE OFFICES
2 THE CIRCLE | PO BOX 417
GEORGETOWN, DELAWARE 19947



File #: ;
201909 e

Planning & Zoning Commission Application
Sussex County, Delaware

Sussex County Planning & Zoning Department
2 The Circle (P.O. Box 417) Georgetown, DE 19947
302-855-7878 ph. 302-854-5079 fax

Type of Application: (please check applicable)
Conditional Use ___
Zoning Map Amendment L

Site Address of Conditional Use/Zoning Map Amendment

West side of Parker House Road, 1/2 mile south of intersection with Beaver Dam Road

Type of Conditional Use Requested:

Tax Map #: 134-16.00-51.00 Size of Parcel(s): 16.1 ac.

Current Zoning: GR Proposed Zoning: SR/RPC  sjze of Building:

Land Use Classification: Coastal Area

Water Provider; !idewater Sewer Provider: Sussex County

Applicant Information

Applicant Name: Michael P. Justice, Trustee

Applicant Address: 29687 Sawmill Drive

City: Dagsboro State; DE ZipCode: 19939
Phone #: (302) 745-8155 E-mail; mike@paulspaving.com

Owner Information

Owner Name: same as applicant

Owner Address:

City: State: Zip Code:
Phone #: E-mail;

Agent/Attorney/Engineer Information

Agent/Attorney/Engineer Name; Axiom Engineering, LLC - C/O Kenneth R. Christenbury, P.E.

Agent/Attorney/Engineer Address: 18 Chestnut Street

City: Georgetown State: DE Zip Code: 19947
Phone #:(302) 855-0810 E-mail: ken@axeng.com




Check List for Sussex County Planning & Zoning Applications
The following shall be submitted with the application

_L/_. Completed Application
v

Provide eight (8) copies of the Site Plan or Survey of the property
o Survey shall show the location of existing or proposed building(s), building setbacks,
parking area, proposed entrance location, etc,
o Provide a PDF of Plans (may be e-mailed to a staff member)
o Deed or Legal description

Provide Fee $500.00

[~ s

Optional - Additional information for the Commission/Council to consider (ex.
architectural elevations, photos, exhibit books, etc.) If provided submit 8 copies and they
shall be submitted a minimum of ten (10) days prior to the Planning Commission meeting.

I~

Please be aware that Public Notice will be sent to property owners within 200 feet of the
subject site and County staff will come out to the subject site, take photos and place a sign
on the site stating the date and time of the Public Hearings for the application.

_\/_ DelDOT Service Level Evaluation Request Response

v pLUs Response Letter (if required)

The undersigned hereby certifies that the forms, exhibits, and statements contained in any papers or
plans submitted as a part of this application are true and correct.

I also certify that | or an agent on by behalf shall attend all public hearing before the Planning and
Zoning Commission and the Sussex County Council and any other hearing necessary for this application
and that | will answer any questions to the best of my ability to respond to the present and future
needs, the health, safety, morals, convenience, order, prosperity, and general welfare of the inhabitants
of Sussex County, Delaware.

Date: fr/j/-)-&/"f

M Date: 5/,2_{/90/@

For office use only:  _ . y

Date Submitted: N {Sh °7 Fee: $500.00 Check #: @(j_e?

Staff accepting application: .0 b~ Application & Case #:_ 20 12 0 Ao (»
Location of property: ) - )
Subdivision:

Date of PC Hearing: Recommendation of PC Commission:

Date of CC Hearing: Decision of CC:

Sussex County P & Z Commission application
Papge |2 last updated 3-17-16



STATE OF DELAWARE

DEPARTMENT OF TRANSPORTATION
500 BaY Roap
P.O. Box 778
DOVER, DELAWARE {2203

JENNIFER COHAN
SECRETARY

July 29, 2019

Ms. Janelle Cornwell, Director
Sussex County Planning & Zoning
P.O. Box 417

Georgetown, DE 19947

Dear Ms. Cornwell:

The Department has completed its review of a Service Level Evaluation Request
for the Michael P, Justice, Trustee, conditional application, which we received on July 2,
2019. This application is for an approximately 15.67-acre parcel (Tax Parcel: 134-16.00-
51.00). The subject land is located on the west side of Parker House Road (Sussex Road
362), approximately 1,880 fect southwest of the intersection of Parker House Road and
Beaver Dam Road (Sussex Road 368). The subject land is currently zoned GR (General
Residential), and the applicant is sceking a conditional use with a residential planned
community (RPC) overlay approval to develop 45 single-family detached houses.

Per the 2018 Delaware Vehicle Volume Summary, the annual average and summer
average daily traffic volumes along the segment of Parker House Road where the subject
land is located, which is from Double Bridges Road (Sussex Road 363) to Muddy Neck
Road (Sussex Road 361), are 1,646 and 2,116 vehicles per day, respectively.

Based on our review, we estimate that the above land use will generate fewer than
50 vehicle trips in any hour and fewer than 500 vehicle trips per day. These numbers of
trips are DelDOT’s minimum watrants for determining that a Traffic Impact Study (TIS)
should be required for a particular development. Because the proposed land use would not
meet these warrants, we consider the development’s traffic impact to be negligible in the
context of our agreement with the County regarding fand development coordination and we
do not recommend that the applicant be required to perform a TIS for the subject
application. DelDOT’s description of this application as negligible with regard fo
warranting a TIS does not mean that it is negligible in other respects. We recommend that
the applicant not be required to perform a TIS for the subject application.

Because the site would generate more than 200 vehicle trips per day, a Traffic
Operational Analysis (TOA) may be required as part of the site plan review process, in
accordance with Chapter 2 of the Development Coordination Manual.




Ms. Janelle M. Cornwell
Page 2 of 2
July 29, 2019

If the County approves this application, the applicant should be reminded that
DelDOT requires compliance with State regulations regarding plan approvals and entrance
permits, whether or not a T1S is required.

Please contact Mr. Claudy Joinville, at (302) 760-2124, if you have questions
concerning this correspondence.

Sincerely,
VAN fi._ E;?:{amguﬁw%, /

T. William Brockenbrough, Jr.
County Coordinator
Development Coordination

TWB:cjm
cc:  Constance C. Holland, Coordinator, Cabinet Committee on State Planning Issues
Michael P. Justice, Trustee, Applicant
J. Marc Coté, Assistant Director, Development Coordination
Gemez Norwood, South District Public Works Manager, Maintenance & Operations
Susanne Laws, Sussex County Subdivision Coordinator, Development Coordination
Derek Sapp, Subdivision Manager, Development Coordination
Kevin Hickman, Subdivision Manager, Development Coordination
Brian Yates, Subdivision Manager, Development Coordination
John Andrescavage, Subdivision Manager, Development Coordination
Troy Brestel, Project Engineer, Development Coordination
Claudy Joinville, Project Engineer, Development Coordination




Preliminary Land Use Service Application « Page 1¢f3

Preliminary Land Use Service (PLUS)
Delaware State Planning Coordination
122 William Penn Street + Dover, DE 19901 « Phone: 302-739-3090 » Fax; 302-739-5661

Purpose of PLUS - -The PLUS process is intended to prowde consolidated State comments regarding the proposed
project. The Applicant is encouraged to submit the application during the concept stages of planning as this process
often offers recommendations for changes to the plan. The application should be submitted after the pre-application
meeting with the local jurisdiction but befoere formal application is made.

Please complete this PLUS application in its entirety. All questions must be answered, If a question is unknown at this time
or not applicable, please explain. Unanswered questions on this form could lead to delays in scheduling your review. This form
will enable the state staff to review the project before the scheduled meeting and to have beneficial information available for the
applicant andfor developer at the time of review. If you need assistance or clarification, please call the State Planning Office at
(302) 738-3090.

PLUS Number (to be completed by OSPC): 2
investment Level Per Strategies for State Pollcles and Spending {to be determined by OSPC);

1. ProjectTitEefName' Evergreen RPC

2. Location { please be specific). West s;de Parker House Road, 1/2 mile south of Beaver Dam

4, County or Local Jurisdiction Name: where project is
3. Parcel ldenhfcatlon# 134-16.00-51.00 ocated: SUSSEX

5 If contlguous to a municipality, are you seeking annexation: No

6 Owners Name: Michael P. Justice, Trustee

Address 29687 Sawmill Drive

City: Dagsboro State: DE Zip:‘ 19939

Phone: 302-745-8155 Fax: Emall. mike@paulspaving.co

7 Equxtable OwnerlDeveIoper (Thls Person is required to attend the PLUS meetmg) same as owner

Address:
City: State: Zip:

Phone; Fax: Email;

8. Pro;ect DemgnerlEngmeer Kenneth R. Chnstenbury, P. E

Address. Axiom Engmeermg {LC - 18 Chestnut Street

City: Georgetown State DE Zip: 19947

Phone 302-855- 0810 Fax 302-855- 0812 Email: ken@axeng.com

9. Please Designate a Contact Person, inciuding phone number, for this Project: Kenneth R. Christenbury, P.E.




Preliminary Land Use Service Application + Page 2 of 3

Information Regarding Site:

10 Type of Review:  [] Rezoning, if not in compliance with certified comprehensive plan M Site Plan Review
(W] Subdivision

11. Brief Explanation of Project being reviewed: Proposed re-zoning to GR-RPC

If this property has been the subject of a previous LUPA or PLUS review, please provide the name(s) and date(s) of
those applications, )

| 12. Area of Profect (Acres +-); 164  MNumberof Residential Units:m45 Commercial square footage:
13, Present Zoning: 14. Proposed Zoning:
GR N GR-RPC
15, Present Use: 16. Proposed Use:
Vacant Single Family Detached Dwellings

17. Water:  [] Central (Community system)  [] Individual On-Site (W] Public {Utility)

Service Provider Name: Tidewater

Will a new public well be located on the site? [ ] Yes M No

18, Wastewater. [_] Central (Community system) [ Individual On-Site [l Public (Utiity)
Service Provider Name: SUSSEX COUNTY
Will a new community wastewater system be located on this site? [ ] Yes [M} No

19. If residential, describe style and market segment you plan fo target (Example- Age restricted):
Single Family Detached (mix of retirees and families)

20. Environmental impacts: -

How many forested acres are presently on-site?- How many forested acres will be removed? 4
ac.

Environmental Confrol, on the site? [ ] Yes M No

Are the wellands:  [~] Tidal Acres:
[] Non-tidal Acres:

If “Yes", have the wetlands been delineated? [ Yes [INo
Has the Army Corps of Engineers signed off on the delineation? [ ] Yes [W No

Will the wetlands be directly impacted and/or do you anticipate the need for wetland permits? [ Yes [JNo  If"Yes',
describe the impacts:

To your knowledge, are there any weﬂands."as.deﬁned by'the'U.S. Army Corps of Engineers or the Depariment of Natural Resolirces and

How close do you anticipate ground disturbance to weflands, streams, wells, or waterbodies? _improvements to ditch

21. Does this activity encroach on or impact any tax ditch, public ditch, or private ditch {ditch that direcls water off-site) 7] Yes

[ INo

22. List the proposed : ite:
e proposed method(s) of stormwater management for the site Wet Extended detention basin

23, Is open space proposed? [ Yes | _INo if “Yes.” how much? Acres:.
What is the intended use of the open space {for example, active recreation, passive recreation, stormwater management,

wildlife habitat, historical or archeological protection)? Forest buffer, shared use path, passive open space

24, Arer you considering dedicating any land for community use (e.g., police, fire, school)? [] Yes [l No




&,

{If different than property owner)

Preliminary Land Use Service Application » Page 3 of 3

25. Please estimate How many vehicle trips will this project generate on an average weekday? A trip is a vehicle enfering or exiting. If
traffic s seasonal, assume peak season; 429

What percentage of those trips will be trucks, excluding vans and pick-up trucks? o,

<

26. Willthe project connect to state maintained roads? [ Yes []No

27. Please list any locations where this project physically could be connected to existing o future development on adjacent lands and
indicate your willingness to discuss making these connections. N/A. infil

28. Are there existing sidewalks? [ ]Yes [M]No, bike paths []Yes [1No
Are there proposed sidewalks? [M] Yes []No; bikepaths []Yes []

Is there an opportunity to connect to a larger bike, pedestrian, or fransit network? ] Yes  [BI] No

29. To your knowledge, is this site in the vicinity of any known historicicultural resources or sites? [ ] Yes  [l] No

Has this site been evaluated for historic and/or cultural rescurces? [ ] Yes [H] No

Would you be open to a site evaluation by the State Historic Preservation Ofiice? W] Yes [INo

30. To promote an accurate review of your parcef's features, would you permit a State agency site visit? Ml Yes [ No
Person to contact to arrange visit: K-Christent phone number,

31, Are any federal permits, licensing, or funding anticipated? [ Yes [H] No

I hereby certify that the information on this application is complete, true and correct, to the best of my knowledge. T

S;gnature of pmﬁé’fffwoWner Date
S oyl
Signature of Person completing form Date ¢

Signed application must be received before application is scheduled for PLUS review.

This form should be returned to the Office of State Planning electronically at PLUS@state.de.us along with an electronic copy
of any site plans and development plans for this site. Site Plans, drawings, and location maps should be submitted as image files
(JPEG, GIF, TTF, etc.) or as PDF files, GIS data sets and CAD drawings may also be submitted. If electronic copy of the plan

is not available, contact the Office of State Planning at (302) 739-3090 for further instructions, A signed copy should be
forwarded to the Office of State Planning, 122 William Penn Street, Dover, DE 19901. Thank you for this input. Your request
will be researched thoroughly. Please be sure to note the contact person so we may schedule your request in a timely manner.




Ken Christenbu:z

From: Ken Christenbury <ken@axeng.com>

Sent: Friday, August 02, 2019 8:04 PM

To: Steven Bayer; Dorothy Morris

Ce: ‘ Mike Justice; John Sergovic; Christin Headley

Subject: 0188-1502 Evergreen RPC PLUS APPLICATION

Attachments: (188-1502_SIGNED PLUS Application.pdf, _11X17-0188-1902-CZ-1-3 RPC SKETCH
PLAN SET.pdf

Dorothy/Steve,

The attached subdivision has only 45 lots, but it is being filed as a Residential Planned Community
and is subject to PLUS review. Please let me know if you need anything further to schedule this for

PLUS review.

Thank you,
Ken

Kenneth R. Christenbury, P.E.
President, Axiom Engineering, I.L.C
18 Chesthut Street

Georgetown, DE 19947

(302) 855-0810

Fax 855-0812

ken@axeng.com
WWW. axeng.com

~ AXICDM

NGINEERING LLE.

SERNE L 18 Chostnut Si‘reﬂi
e Georgetown, DE 1994?

l{ennaih :R.

B o 302.85508
B F.nail: ken®axen
WWW,GXeNg.co




SUSSEX COUNTY ENGINEERING DEPARTMENT
UTILITY PLANNING DIVISION
C/U & C/Z COMMENTS

T Janelle Cornwell
REVIEWER: Chris Calio
DATE: 11/21/2019

APPLICATION: CZ 1900 Michael P. Justice

APPLICANT: Michael P. Justice, Trustee

FILE NO: MC-1.02

TAX MAP &

PARCEL(S): 134-16.00-51.00

LOCATION: West side of Parker House Road, approximately 0.35 mile

south of Beaver Dam Road.

NO. OF UNITS: 35

GROS

S

ACREAGE: 16.1

SYSTEM DESIGN ASSUMPTION, MAXIMUM NO. OF UNITS/ACRE: 4

SEWE

(1).

(4).

(5),

R:

Is the project in a County operated and maintained sanitary sewer and/or water
district?
Yes X No [

a. If yes, see question (2).
b. If no, see question (7).

Which County Tier Area is project in? Tier 1

Is wastewater capacity available for the project? Yes, As Proposed If not, what
capacity is available? N/A.

Is a Construction Agreement required? Yes If yes, contact Utility Engineering at
(302) 855-7717.

Are there any System Connection Charge (SCC) credits for the project? No If
yes, how many? N/A. Is it likely that additional SCCs will be required? Yes
If yes, the current System Connection Charge Rate is Unified $6,360.00 per
EDU. Please contact Blair Lutz at 302-855-7719 for additional information on
charges.



Xc:

Is the project capable of being annexed into a Sussex County sanitary sewer
district? N/A

[] Attached is a copy of the Policy for Extending District Boundaries in a Sussex
County Water and/or Sanitary Sewer District.

Is project adjacent to the Unified Sewer District? N/A
Comments: Click or tap here to enter text.

Is a Sewer System Concept Evaluation required? Yes, Contact Utility Planning
at 302-855-1299 to apply

Is a Use of Existing Infrastructure Agreement Required? Yes

UTETY PLANNING APPROVAL:

/

A

AV S,
WAL S

Johh J. Ashman
Director of Utility Planning

Hans M. Medlarz, P.E.
Jayne Dickerson
Blair Lutz
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FREPARE. FEOTECT. PREISERVE,

MEMORANDUM

TO: Janelle M. Cornwell
FROM: Debbie Absher, Director of Ag Programs
SUBJECT: LUPA

DATE: December 10, 2019
Attached you will find the comments for the following proposed zoning changes:

e 2019-25 — Workman’s Crossing
e CU 2199 — OA-Rehoboth, LLC
e (CZ 1900 — Michael P. Justice
—.~e CU 2200 & CZ 1901 — Mary and Victor Rico

If you have any questions, | can be reached at 856-3990, ext. 3.

BJH
Enclosures

21315 BERLIN ROAD, UNIT 4, GEORGETOWN, DE 19947 Office: (302) 856-3990 ext.3 Fax: (302) 856-4381 WWW.SUSSEXCONSERVATION.ORG

PREPARE. PROTECT. PRESERVE.







CZ 1900
TM #134-16.00-51.00
Michael P. Justice







Soil Map—Sussex County, Delaware
(Michael P. Justice)
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Soil Map—Sussex County, Delaware Michael P. Justice

Map Unit Legend

Map Unit Symbol Map Unit Name Acres in AOI Percent of AOI

HnA Hammonton sandy loam, 0 to 4.3 26.4%
2 percent slopes

HvA Hurlock sandy loam, 0 to 2 0.3 1.7%
percent slopes

MmA Mullica mucky sandy loam, 0 11.8 71.9%
to 2 percent slopes

Totals for Area of Interest 16.3 100.0%

USDA Natural Resources Web Soil Survey 11/26/2019
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Selected Soil Interpretations-—--Sussex County, Delaware

Michael P. Justice

Selected Soil Interpretations

This report allows the customer to produce a report showing the results of the
soil interpretation(s) of his or her choice. It is useful when a standard report that

displays the results of the selected interpretation(s) is not available.

When customers select this report, they are presented with a list of

interpretations with results for the selected map units. The customer may select
up to three interpretations to be presented in table format.

For a description of the particular interpretations and their criteria, use the
"Selected Survey Area Interpretation Descriptions"” report.

Report—Selected Soil Interpretations

Selected Soil Interpretations—Sussex County, Delaware
Map symbol and soil | Pct. ENG - Dwellings W/O ENG - Dwellings With ENG - Septic Tank
name of Basements Basements Absorption Fields (DE)
map
unit Rating class and Value Rating class and | Value Rating class and | Value
limiting features limiting features limiting features
HnA—Hammonton
sandy loam, 0 to 2
percent slopes
Hammonton 80 | Somewhat limited Very limited Very limited
Depth to saturated 0.39 | Depth to saturated 1.00 | Depth to saturated 1.00
zone zone zone
HvA—Hurlock sandy
loam, 0 to 2 percent
slopes
Hurlock, drained 42 | Very limited Very limited Very limited
Ponding 1.00 | Ponding 1.00 | Depth to saturated 1.00
zone
Depth to saturated 1.00 | Depth to saturated 1.00 | Ponding 1.00
zone zone
Restricted permeability | 1.00
Hurlock, undrained 38 | Very limited Very limited Very limited
Ponding 1.00 | Ponding 1.00 | Depth to saturated 1.00
zone
Depth to saturated 1.00 | Depth to saturated 1.00 | Ponding 1.00
zone . zone
Restricted permeability | 1.00
uUsDA  Natural Resources Web Soil Survey 11/26/2019
== (Conservation Service National Cooperative Soil Survey Page 1 of 2



Selected Soll Interpretations---Sussex County, Delaware Michael P. Justice

Conservation Service

National Cooperative Soil Survey

Selected Soil Interpretations—Sussex County, Delaware
Map symbol and soil | Pct. ENG - Dwellings W/O ENG - Dwellings With ENG - Septic Tank
name of Basements Basements Absorption Fields (DE)
map
unit Rating class and Value Rating class and Value Rating class and Value
limiting features limiting features limiting features
MmA—Mullica mucky
sandy loam, 0 to 2
percent slopes
Mullica, drained 50 | Very limited Very limited Very limited
Depth to saturated 1.00 | Depth to saturated 1.00 | Depth to saturated 1.00
zone zone zone
Mullica, undrained 30 | Very limited Very limited Very limited
Ponding 1.00 | Ponding 1.00 | Depth to saturated 1.00
zone
Depth to saturated 1.00 | Depth to saturated 1.00 | Ponding 1.00
zone zone
Data Source Information
Soil Survey Area: Sussex County, Delaware
Survey Area Data: Version 20, Sep 13, 2019
USDA  Natural Resources Web Soil Survey 11/26/2019

Page 2 of 2



Prime and other Important Farmlands---Sussex County, Delaware Michael P. Justice

Prime and other Important Farmlands

This table lists the map units in the survey area that are considered important
farmlands. Important farmlands consist of prime farmland, unique farmland, and
farmland of statewide or local importance. This list does not constitute a
recommendation for a particular land use.

In an effort to identify the extent and location of important farmlands, the Natural
Resources Conservation Service, in cooperation with other interested Federal,
State, and local government organizations, has inventoried land that can be used
for the production of the Nation's food supply.

Prime farmland is of major importance in meeting the Nation's short- and long-
range needs for food and fiber. Because the supply of high-quality farmland is
limited, the U.S. Department of Agriculture recognizes that responsible levels of
government, as well as individuals, should encourage and facilitate the wise use
of our Nation's prime farmland.

Prime farmland, as defined by the U.S. Department of Agriculture, is land that
has the best combination of physical and chemical characteristics for producing
food, feed, forage, fiber, and oilseed crops and is available for these uses. It
could be cultivated land, pastureland, forestland, or other land, but it is not urban
or built-up land or water areas. The soil quality, growing season, and moisture
supply are those needed for the soil to economically produce sustained high
yields of crops when proper management, including water management, and
acceptable farming methods are applied. In general, prime farmland has an
adequate and dependable supply of moisture from precipitation or irrigation, a
favorable temperature and growing season, acceptable acidity or alkalinity, an
acceptable salt and sodium content, and few or no rocks. The water supply is
dependable and of adequate quality. Prime farmland is permeable to water and
air. It is not excessively erodible or saturated with water for long periods, and it
either is not frequently flooded during the growing season or is protected from
flooding. Slope ranges mainly from 0 to 6 percent. More detailed information
about the criteria for prime farmland is available at the local office of the Natural
Resources Conservation Service.

For some of the soils identified in the table as prime farmland, measures that
overcome a hazard or limitation, such as flooding, wetness, and droughtiness,
are needed. Onsite evaluation is needed to determine whether or not the hazard
or limitation has been overcome by corrective measures.

A recent-trend in land use in some areas has been the loss of some prime
farmland to industrial and urban uses. The loss of prime farmland to other uses
puts pressure on marginal lands, which generally are more erodible, droughty,
and less productive and cannot be easily cultivated.

usDA  Natural Resources Web Soil Survey 11/26/2019
=== Conservation Service National Cooperative Soil Survey Page 1of 2



Prime and other Important Farmlands---Sussex County, Delaware Michael P. Justice

Unique farmland is land other than prime farmland that is used for the production
of specific high-value food and fiber crops, such as citrus, tree nuts, olives,
cranberries, and other fruits and vegetables. It has the special combination of soil
quality, growing season, moisture supply, temperature, humidity, air drainage,
elevation, and aspect needed for the soil to economically produce sustainable
high yields of these crops when properly managed. The water supply is
dependable and of adequate quality. Nearness to markets is an additional
consideration. Unique farmland is not based on national criteria. It commonly is in
areas where there is a special microclimate, such as the wine country in
California.

In some areas, land that does not meet the criteria for prime or unique farmland
is considered to be farmland of statewide importance for the production of food,
feed, fiber, forage, and oilseed crops. The criteria for defining and delineating
farmland of statewide importance are determined by the appropriate State
agencies. Generally, this land includes areas of soils that nearly meet the
requirements for prime farmland and that economically produce high yields of
crops when treated and managed according to acceptable farming methods.
Some areas may produce as high a yield as prime farmland if conditions are
favorable. Farmland of statewide importance may include tracts of land that have
been designated for agriculture by State law.

In some areas that are not identified as having national or statewide importance,
land is considered to be farmland of local importance for the production of food,
feed, fiber, forage, and oilseed crops. This farmland is identified by the
appropriate local agencies. Farmland of local importance may include tracts of
land that have been designated for agriculture by local ordinance.

Report—Prime and other Important Farmlands

Prime and other Important Farmlands—Sussex County, Delaware
Map Symbol Map Unit Name Farmland Classification
HnA Hammonton sandy loam, 0 to 2 percent slopes All areas are prime farmland
HvA Hurlock sandy loam, 0 to 2 percent slopes Farmland of statewide importance
MmA Mullica mucky sandy loam, 0 to 2 percent slopes Prime farmland if drained

Data Source Information

Soil Survey Area: Sussex County, Delaware
Survey Area Data: Version 20, Sep 13, 2019

USDA  Natural Resources Web Soil Survey 11/26/2019
== Conservation Service National Cooperative Soil Survey Page 2 of 2



SOILS

ADD ANY ADDITIONAL INFORMATION THAT MAY BE CONSIDERED PERTINENT:

SOILS:

HnA  Hammonton sandy loam, 0 to 2 percent slopes
HvA  Hurlock sandy loam, 0 to 2 percent slopes
MmA  Mullica mucky sandy loam, 0 to 2 percent slopes

A. SUITABILITY OF SOILS INTENDED USE:
See attached table for suitability.

B. EVALUATE THE SOILS INCLUDED IN THIS PROJECT WITH RESPECT
TO EROSION AND SEDIMENTATION CONTROL:

1, DURING CONSTRUCTION:
Follow recommended erosion and sediment control practices.
2. AFTER CONSTRUCTION:

Maintain vegetation.

C. FARMLAND RATING (PRIME, UNIQUE, STATEWIDE IMPORTANCE,
ETC.):
See attached table(s) for ratings.

D. ADDITIONAL COMMENTS (IF APPLICABLE):

CZ 1900 — Michael P. Justice






DRAINAGE AND FLOODING

Add any additional information that may be considered pertinent:

DRAINAGE:

A.

Any Storm flood hazard area affected? [ Yes Iﬂ’%

Would the proposed project necessitate any off-site drainage
improvements?

/(///) — For Zorims Charlq e

Would the proposed project necessitate any on-site drainage
improvements?

/U/ﬁ- - Zomg  Chaeq e

Any Tax Ditch affected? O Yes INo

Additional Comments (if applicable)

- All landowners, developers, and site designers are strongly

encouraged to thoroughly investigate the presence of easements or
right-of-ways along tax ditches. These documents are located in the
Prothonotary’s Office and/or with the Recorder of Deeds. If a
stormwater management facility is proposed along a stream or ditch,
the Sussex Conservation District will require verification of any
easements. Before you start any project design, please look into this
matter by calling the Division of Soil and Water Conservation-
Drainage Program at (302) 855-1930 or the Sussex Conservation
District Sediment and Stormwater Program at (302) 856-7219 for
more information.

CZ 1900 — Michael P. Justice






Russell Warrington

From: nfwelsch@verizon.net

Sent: Wednesday, December 11, 2019 12:23 PM

To: Russell Warrington

Subject: C/Z 1900 MICHAEL P. JUSTICE Parcel Re-zoning Public Hearing

Ref: Norman Welsch - Comments to the Planning & Zoning Commission

To Whom It May Concern:

My purpose for submitting these comments to be aired at the meeting is to alert the Commission
regarding previous water management issues related to the Justice parcel, and request that Sussex
County Planning and Zoning, Michael Justice, Plantation Park, and other state
departments/agencies, will jointly ensure that appropriate water management systems required
by Delaware and Sussex County regulations will be designed, reviewed and constructed and
maintained to prevent flooding on the adjacent and abutted residential properties. It should be
noted that based on previous conversations with Mr. Justice and his proposed actions to date, it
seems he is being a responsible developer and intends to take the correct action and do the right

thing.

Background

My wife and | own a vacation home (not a primary residence) in the Silver Woods Phase |
development, which abuts the Justice parcel now subject to re-zoning.

When we settled on the house in January 2008, the Justice parcel was mostly a wooded area of
mature trees. In subsequent years, most of the trees were clear cut, leaving approximately a 20-
yard buffer of trees behind our house and a few of our neighbors and the Justice parcel. During
2016/2017, the Justice parcel was cleared further, and tons of dirt were trucked in and dumped
across the entire parcel. This effectively resulted in the ground being elevated above that in the
buffer zones behind our houses, forming a slope onto our properties.

The significant rains in 2018 and spring 2019 caused severe flooding in an area on the Justice
parcel behind our abutted properties, which drained onto my and neighboring properties due to
storm water run-off from the elevated Justice parcel. It forced us, at considerable personal cost,
to have our lots re-graded and drainage tiles installed. Despite this, our crawl space was
submerged in a foot of water several times, which we also had to pay to have

remediated. Essentially, our properties had become a Sump area for the run-off from the Justice
parcel.

In March 2019, some workers began pumping the water that was on the Justice parcel to an area
away from the buffer of trees behind our properties, and our flooding problem seemed to

1



disappear in hours. | called and spoke with Mr. Justice, who indicated he was developing the
property for residential use, and the drainage problem was exacerbated by Plantation Park trailer
park landowners who had dammed up a drainage ditch leading to and through their property. He
indicated he had surveyors coming in a week or so, and the water was being pumped away from
the flooded area to permit the surveyors to do their work. He indicated he was willing to putin a
drainage ditch and impoundment to catch run-off, but that Plantation Park should be forced to tie

into the ditch.

A week or so later (April 2019), my neighbor Steve Maternick, who is a permanent resident of
Silver Woods, talked with engineers from Axiom engineering who were marking off my and his
property lines to determine the extent of the problem and how the storm water runoff from the
Justice parcel could possibly be resolved.

Approximately a month ago (November 2019), Mr. Maternick told me that Mr. Justice visited our
properties and they had a chance to discuss the water problem. In that discussion, Mr. Justice
indicated to Mr. Maternick that he was going to construct the ditch and a run-off collection pond
toward the southern side of the Justice parcel.



Comments for Planning and Zoning Commission meeting December 12, 2019
Regarding CZ 1900 Michael P. Justice, Trustee

Submitted by:

Steven Maternick

37249 Brenda Lane

Frankford, DE 19945

Good evening. My name is Steve Maternick and | live in the Silver Woods Community at 37249 Brenda
Lane, which is located immediately adjacent to the subject property owned by Michael Justice at the
Northwaest boundary corner.

My wife and | purchased our lot in Silver Woods in 2007 and our home was completed in February 2010.
1 became a full-time resident in September 2016.

As it pertains to the proposed development of the Evergreen RPC community | would like to state right
off the top that | am not opposed to the development in concept. However, | do have a few concerns
with regards to drainage and flooding potential, as well as the lack of a buffer along our property line,

| have reviewed the entire application and paperless package for this project. In doing so, | noticed that
aroad for the proposed community will end very close to our property line at a drainage easement and
it appears that the existing forested buffer will be removed right up to our property line. 1 am concerned
that this impervious road surface ending so close to our property and removal of the existing forest
buffer will exacerbate recent flooding issues experienced over the past two years.

A bit of background regarding the recent flooding issues: When we bought our lot in 2007, the subject
property for this application was covered by a mature forest, The property was cleared again sometime
around 2014. During the period of time between 2007 until 2018, we did not experience any major
flooding issues on our property, despite the clearing of the adjoining property twice and some
significant rain events, including hurricane Sandy. However, over the past two years, properties in the
Silver Woods development, situated along the western boundary of the Michael lustice property, have
experienced severe flooding in the Spring of 2018 and the Winter of 2018 and 2019. (See attached
photos of the flooding.} We are hopeful that the necessary and required stormwater management plans
for this new community will mitigate these flooding issues.

As for some of my specific questions regarding this project that | hope can be addressed by the Planning
and Zoning Commission:

Pages 85 and 86 of the paperless packet, Drawing CZ-1 and CZ-2 {Cover sheet sketch plan) show no
forest buffer along our property line and that of our neighbor, Norman Welsch. However, on page 156,
on the Wetlands Impact Permit sketch it shows a forest buffer. Which is it? | would like a forest buffer to
be added along our property line as it is for all other adjoining properties. | will note that on page 96 in
the Compliance with Subdivision Ordinance 99-C(1) it states that, “All adjacent properties are buffered
Q@$€§gg'§;s il
Exhibit




by 20’ wide areas in common open space where existing woods are to remain, or forested buffers are to
be pianted where none exist.”

Regarding the proposed road ending so close to our property. How is the end of the road going to be
configured so that water does not just rush down the road onto our property? Will the width of the road
at its end point be curbed and drains in place that will carry the water away? Right now, from what | can
see, that road ends without any indication of starm drains or barriers to stop the water. It looks like it
will drain into the easement.

Lastly, in the Proposed Findings of Fact and Conditions for Change of Zone #1900: it states, in item 11
pertaining to Section 99-9C of the Subdivision Ordinance, item f: “Objectionable features, such as dry
storm water management ponds and homes adjacent to neighboring properties will be minimized by
the inclusion of forest buffers around the perimeter of the proposed dwelling lots.” | consider the road
way ending close to our property as an objectionable feature and would like consideration of a buffer to
be added to curtail our view of the roadway.
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MAINTAINED BY THE DEVELOPER UNTIL SUCH TIME AS A HOMEOWNERS ASSOCIATION CAN PROVIDE FOR / o A L Ll S A e sa s £ 1 S s x5 % 5 % 5 mbs 5 7 E T ETETET iy QL&”W ra1076 9 < \ DRAINAGE DIVIDES LIMIT OF DISTURBANCE
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FROM THE DATE SITE WORK IS AUTHORIZED TO COMMENCE. IF THE SUBDIVISION IS TO BE CONSTRUCTED IN s demie” g ® O'_lm/km 2750 17 A =010°2333" M. THE FINAL SITE PLAN SHALL CONTAIN THE APPROVAL OF THE SUSSEX CONSERVATION v o
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TRIPS PER DAY WL, .\ i ¥ 36 5 S
(VEHICLES IN AM.) wrnrmnon " B 4 ‘ o
[P.M. PEAK HOUR] \ en@@\ W16 3 L.C7,500.00 5Q. FT. /& 2
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ROUTE 9 TRAFFFIC DATA: \ LOT 11 P TION War—_ s o» & g S — \\ Q STATES INCLUDING WETLANDS SUBJECT TO THE CORPS OF ENGINEERS REGULATORY
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EVERGREEN RPC

CHANGE OF ZONE #1900
OWNER/APPLICANT:

MICHAEL P. JUSTICE, TRUSTEE

o

BALTIMORE HUNDRED, SUSSEX COUNTY, DELAWARE

PLANNING & ZONING COMMISSION

DECEMBER 19,2019

o).

SERGOVIC CARMEAN WEIDMAN
MCCARTNEY & OWENS, PA.

Attorneys At Law

YAE

AXIOM

ENGINEERING L.L.C.
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EXECUTIVE SUMMARY & ZONING MAP



EXECUTIVE SUMMARY - CHANGE OF ZONE #1900
EVERGREEN RESIDENTIAL PLANNED COMMUNITY

Evergreen RPC-CZ#1900 (see Tab 2 for application) proposes 45 detached single-family
dwellings on 16.10 acres on the west side of Sussex County Route 362 (Parker House
Road). It is consistent with the character and trend of development in the area.
Evergreen RPC will have 39% open space, including preservation of 1.45 acres of
existing forest and planting of 0.62 acres of forest buffer, installation of sidewalk, a
walking trail, a shared use path (if required by DelDOT), picnic tables, park benches
and a gazebo (See Sketch Plan - Tab 3).

The 2018 update to Sussex County’s Comprehensive Plan was approved by the
governor in March of 2019. The update removed the Environmentally Sensitive
Developing Overlay Zone designation and reclassified the subject property as
“Coastal Area” (Tab 4). The following characteristics are described in the plan for
Coastal Areas:
e Permitted Uses -A range of housing types should be permitted in Coastal Areas,
including single-family homes, townhouses, and multi-family units.

e Densities -Sussex County’s base density of 2 units per acre is appropriate
throughout this classification; however, medium and higher density (4-12 units
per acre) can be appropriate in certain locations. Medium and higher density
could be supported in areas:

0 where there is central water and sewer;

0 near sufficient commercial uses and employment centers;

o0 where it is in keeping with the character of the area;

o where it is along a main road or at/or near a major intersection;
o0 where there is adequate Level of Service;

CZ 1900 is in harmony with these requirements and the requirements of the GR zoning
district of the property.

The project is fully compliant with County Subdivision Ordinance 99-9(c) (Tab 5).

The Delaware Department of Transportation has not required a Traffic Impact Study
(Tab 6). The applicant has addressed comments issued by the Preliminary Land Use
Service (PLUS - Tab 7). The project will be served by the Sussex County Sanitary
Sewer and Tidewater Utilities central water (Tab 8). The property is free of
regulated floodplains (Tab 10), and the environmental conditions of the property have
been field verified to ensure compliance with federal, state and local requirements
(Tabs 11-13). Draft Covenants and Restrictions (Tab 14) and proposed Conditions of
Approval (Tab 15) have been included to ensure that adjoining property values are not
adversely affected by the development of this project.
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ZONING APPLICATION AND DEED



File #:

Planning & Zoning Commission Application
Sussex County, Delaware

Sussex County Planning & Zoning Department
2 The Circle (P.O. Box 417) Georgetown, DE 19947
302-855-7878 ph. 302-854-5079 fax

Type of Application: (please check applicable)
Conditional Use
Zoning Map Amendment L

Site Address of Conditional Use/Zoning Map Amendment

West side of Parker House Road, 1/2 mile south of intersection with Beaver Dam Road

Type of Conditional Use Requested:

Tax Map #: 134-16.00-51.00 Size of Parcel(s): 16.1ac.

Current Zoning: CR Proposed Zoning: CR/RPC  gjze of Building:

Land Use Classification: Coastal Area

Tidewater Sussex County

Water Provider: Sewer Provider:

Applicant Information

Applicant Name: Michael P. Justice, Trustee

Applicant Address: 29687 Sawmill Drive

City: Dagshoro State: DE ZipCode: 19939
Phone #: (302) 745-8155 E-mail: mike@paulspaving.com

Owner Information

Owner Name: same as applicant

Owner Address:

City: State: Zip Code:
Phone #: E-mail:

Agent/Attorney/Engineer Information

Agent/Attorney/Engineer Name: Axiom Engineering, LLC - C/O Kenneth R. Christenbury, P.E.

Agent/Attorney/Engineer Address: 18 Chestnut Street

City: Georgetown State: DE Zip Code: 19947
Phone #:(302) 855-0810 E-mail: ken@axeng.com

EQUAL HOUSING
OFFORTUNITY




Check List for Sussex County Planning & Zoning Applications
The following shall be submitted with the application

v Completed Application
v

Provide eight (8) copies of the Site Plan or Survey of the property
o Survey shall show the location of existing or proposed building(s), building setbacks,
parking area, proposed entrance location, etc.
o Provide a PDF of Plans (may be e-mailed to a staff member)
o Deed or Legal description

Provide Fee $500.00

[~ s

Optional - Additional information for the Commission/Council to consider (ex.
architectural elevations, photos, exhibit books, etc.) If provided submit 8 copies and they
shall be submitted a minimum of ten (10) days prior to the Planning Commission meeting.

I~

Please be aware that Public Notice will be sent to property owners within 200 feet of the
subject site and County staff will come out to the subject site, take photos and place a sign
on the site stating the date and time of the Public Hearings for the application.

L DelDOT Service Level Evaluation Request Response

L PLUS Response Letter (if required)

The undersigned hereby certifies that the forms, exhibits, and statements contained in any papers or
plans submitted as a part of this application are true and correct.

| also certify that | or an agent on by behalf shall attend all public hearing before the Planning and
Zoning Commission and the Sussex County Council and any other hearing necessary for this application
and that | will answer any questions to the best of my ability to respond to the present and future
needs, the health, safety, morals, convenience, order, prosperity, and general welfare of the inhabitants
of Sussex County, Delaware.

Signature of A

Date: f’/)/_za/’?

Signature of Owner

?Wﬁ_ Date: éZ:;;QOIQ

For office use only:
Date Submitted: Fee: $500.00 Check #:

Staff accepting application: Application & Case #:
Location of property:

Subdivision:
Date of PC Hearing: Recommendation of PC Commission:
Date of CC Hearing: Decision of CC:

Sussex County P & Z Commission application
Page |2 last updated 3-17-16
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TAX MAP AND PARCEL #:
1-34 16.00 51.00

PREPARED BY & RETURN TO:
Shannon R. Owens, Esquire
Sergovic Carmean Weidman
McCartney & Owens, P.A.

406 South Bedford Street

P.O. Box 751

Georgetown, Delaware 19947

NO TITLE EXAMINATION REQUESTED OR PERFORMED

THIS DEED, made this 20th day of July, 2017,
- BETWEEN -

MICHAEL P. JUSTICE, as to a 45% undivided interest, of 29687 Saw Mill Drive,
Dagsboro, Delaware 19939, party of the first part,

- AND -
MICHAEL P. JUSTICE. TRUSTEE OF THE MICHAEL P. JUSTICE
REVOCABLE TRUST DATED JULY 20, 2017, of 29687 Saw Mill Drive, Dagsboro,
Delaware 19939, party of the second part.

WITNESSETH: That the said party of the first part, for and in consideration of the sum
of ONE AND 00/100 DOLLARS ($1.00), lawful money of the United States of America, the
receipt whereof is hereby acknowledged, hereby grant and convey unto the party of the second
part, and his heirs and assigns, in fee simple, the following described lands, situate, lying and
being in Sussex County, State of Delaware:

ALL that certain piece, parcel or tract of land lying and being situated in Muddy Neck,
Baltimore Hundred, County of Sussex and State of Delaware, beginning at the center of the
County Road known as the Beaver Dam Road leading from Ocean View to the double bridges
and running in line with pine tree at the side of said road 957 feet to the lands of Samuel F. Holt;
thence cornering and running with the lands of Samuel F. Holt South 5 Y2 degrees West 875 feet
to the lands now or formerly of Harry Quillen; thence with the lands now or formerly of Harry
Quillen South 20 degrees East 388 feet in line with a ditch; thence comering at a point with the
lands of the aforesaid Harry Quillen and running North 55 degrees 5 minutes East 592 feet;
thence cornering and running South 44 degrees 4/5 East 184 feet to center of county Road or
Beaver Dam Road leading from double bridges to Ocean View thence down center of said road
North 22 Y4 degrees East 778 feet back to the place of beginning, and said to contain fifteen (15)
acres and 107 square perches, be the same more or less.



BK= 4741 FG: 241

BEING the same property conveyed to Michael P. Justice and Equity Trust Company
Custodian FBO Michael P. Justice IRA from Warrington Family Limited Partnership, by Deed
dated August 19, 2015 of record in the Office of the Recorder of Deeds in and for Sussex County
in Deed Book 4436, Page 129, et seq.

UNDER AND SUBJECT to any and all restrictions, reservations, conditions, easements

and agreements of record in the Office of the Recorder of Deeds in and for Sussex County,
Delaware.

EXCEPTING AND RESERVING any and all possible out conveyances from August
19, 2015, forward.

IN WITNESS WHEREOQF, the party of the first part has hereunto set his hand and seal
the day and year first above written.

Signed, Sealed and Delivered

in the preggnce of:
ﬁ — = : _(SEAL)
1tness MICHAEL TICE
Considaerations iy
STATE OF DELAWARE : Count .03 T
oLaLe PRAiL
: SS. Tawn Total Wi
COUNTY OF SUSSEX : Received: Teresa € Jul 24y2017

BE IT REMEMBERED, that on the 20th of July, 2017, personally came before me, the
subscriber, MICHAEL P. JUSTICE, party of the first part to this Indenture, known to me
personally to be such, and acknowledged this Indenture to be his act and deed.

Given under my Hand and Seal of office the day and year M
Notary Pubhcﬁ

Printed Name:~"_ wsiiig,,
My Commission Expires: & Nal. Ngfs,

' -
3 A
IV OTAy, 22
< 0w :: =
EXGN ¢ Jws
oA UL ::4§g5:

Recordar of Deads
woobtt Doiley

RECEIVED Jul 24v2017 082494

ol 2420017 uzssex,(;wnts i

ASSESSMEMT DIVISIOM po.. Surcharse Faio
OF SUSSEX COUMNTY
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SITE DATA:
OWNER/APPLICANT:

TAX MAP

DEED REFERENCE

STATE INVESTMENT LEVEL

TRANSPORTATION IMPROVEMENT DISTRICT

HIGHWAY FUNCTIONAL CLASSIFICATION/POSTED SPEED LIMIT
CURRENT ZONING

PROPOSED ZONING

EXISTING USE

PROPOSED USE

DENSITY

REQUIRED LOT SIZE
MIN. WIDTH
MIN. DEPTH
MIN. AREA

BUILDING SETBACKS
FRONT
CORNER
SIDE
REAR

MICHAEL P. JUSTICE, TRUSTEE
29687 SAWMILL DRIVE
DAGSBORO, DE 19939
302-745-8155
mike@paulspaving.com

134-16.00-51.00

DB 4741 - PG 240

3

N/A

MINOR COLLECTOR / 50 MPH
GR

GR-RPC (CZ #1900)

VACANT

45 SINGLE FAMILY DWELLING LOTS

2.82 DWELLING UNITS/ACRE

60™*
100
7,500 5Q. FT.*

25*
15
g
g

* REDUCED LOT WIDTH, LOT AREA AND SETBACKS APPLIED FOR WITH RPC CHANGE OF ZONE

PROPOSED BUILDING HEIGHT

SITE AREA CALCULATIONS:
DEDICATION TO STATE OF DELAWARE
PRIVATE ROAD R.O.W.
LOTS
OPEN SPACE
TOTAL SITE AREA

OPEN SPACE CALCULATIONS:
WETLANDS & WATERS OF THE U.S.
STORMWATER MANAGEMENT AREA
EXISTING FOREST TO REMAIN
PLANTED FOREST BUFFERS
DELDOT PERMANENT EASEMENT
OTHER OPEN SPACE

FOREST CONDITOINS

EXISTING FOREST ON PROPERTY
FOREST CLEARED

FOREST TO REMAIN

FOREST BUFFERS PLANTED
TOTAL FOREST

WATER SUPPLY
SEWAGE DISPOSAL

42’ MAX.

0.35¢ AC.
1.71t AC.
7.97+ AC.

6.29: AC. (39%
16.10+ AC.

0.13z AC.
1.81+ AC.
1.45+ AC.
0.62+ AC.
0.17: AC.
2,11 AC.

4.93: AC.
3.48: AC.
1.45+ AC. (30%)
0.62+ AC.
2.07: AC.

TIDEWATER UTILITIES
SUSSEX COUNTY



VICINITY MAP
SCALE: 1" = 1 MILE

NOTES:

1. FORESTED BUFFERS, STREETS, STORMWATER MANAGEMENT FACILITIES AND OTHER COMMON AREAS SHALL BE
MAINTAINED BY THE DEVELOPER UNTIL SUCH TIME AS A HOMEOWNER'S ASSOCIATION CAN PROVIDE FOR
REQUIRED MAINTENANCE. SUSSEX COUNTY AND THE STATE OF DELAWARE ASSUME NO RESPONSIBILITY FOR s’

THE FUTURE MAINTENANCE OF THESE FACILITIES WITHIN THE SITE.
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I ‘| :
1
1
I
1
|
'. | | |
| rus34.16.00.780.00
. IO | ! l 241 I I
)| e | ek 1 e | ! | |, e | Mo

2. ACCESS TO LOTS SHALL BE PROVIDED FROM THE SUBDIVISION STREETS PROPOSED WITH THIS PLAN. NO DIRECT

ACCESS TO PUBLIC STREETS IS PROPOSED EXCEPT THE ENTRANCE SPECIFICALLY SHOWN ON THIS PLAN.

3. BASED UPON FLOOD INSURANCE RATE MAP (FIRM) NUMBER 10005C0513K, DATED MARCH 16, 2015; THE ENTIRE
PROPERTY IS LOCATED IN AN AREA DESIGNATED AS ZONE "X" (UNSHADED), WHICH IS AN AREA DETERMINED TO

BE OUTSIDE THE 500-YEAR FLOODPLAIN.

TH12416.00.1203.00
F IO, WOOD

\ LO7 348 SLvER wooDs
7o 92 6 2

\

4. THE BOUNDARY AND TOPOGRAPHIC INFORMATION SHOWN ON THIS PLAT WAS TAKEN FROM A FIELD SURVEY

PREPARED BY AXIOM ENGINEERING, LLC IN JULY 2019.

STATE PLANE GRID, VERTICAL CONTROL IS REFERENCED TO NAVD '88.

HORIZONTAL CONTROL IS REFERENCED TO NAD '83

5. ALL SUBDIVISION LOTS SHALL HAVE FIVE-FOOT-WIDE EASEMENTS ALONG ALL LOT LINES FOR A TOTAL
EASEMENT WIDTH OF AT LEAST TEN (10) FEET ALONG A LOT LINE COMMON TO TWO LOTS. EASEMENTS ALONG
PERIMETER BOUNDARIES OF THE SUBDIVISION SHALL BE TEN (10) FEET IN WIDTH ON THE INTERIOR SIDE OF THE

BOUNDARY.
EASEMENT.

NO BUILDING, STRUCTURE OR OTHER PERMANENT OBSTRUCTION SHALL BE PLACED IN ANY

6. THIS PLAN DOES NOT VERIFY TO THE LOCATION AND/OR EXISTENCE OF EASEMENTS OR RIGHT-OF-WAYS
CROSSING SUBJECT PROPERTY AS NO TITLE SEARCH WAS PROVIDED.

7. ALL FIRE LANES, FIRE HYDRANTS, AND FIRE DEPARTMENT CONNECTIONS SHALL BE MARKED IN ACCORDANCE
'WITH THE STATE FIRE PREVENTION REGULATIONS.

8. THE LANDSCAPE PLAN FOREST AND/OR LANDSCAPE BUFFER PLANS SHALL BE INSTALLED WITHIN 18 MONTHS

FROM THE DATE SITE WORK IS AUTHORIZED TO COMMENCE.

IF THE SUBDIVISION IS TO BE CONSTRUCTED IN

PHASES, THE BUFFER FOR EACH PHASE MUST BE COMPLETED BEFORE COUNTY APPROVALS OR PERMITS WILL BE
GRANTED TO CONSTRUCT THE NEXT PHASE.

9. BUS STOPS SHALL BE LOCATED AT THE DISCRETION OF THE INDIAN RIVER SCHOOL DISCTICT.

10. DRAINAGE EASEMENTS SHOWN SHALL BE ESTABLISHED UPON COMPLETION OF CONSTRUCTION PLANS AND
SHALL INCORPORATE ANY EASEMENTS OBTAINED FROM ADJOINING PROPERTY OWNERS FOR THE PURPOSE OF

IMPROVING THE EXISTING DRAINAGE DITCHES NEAR THE SHARED PROPERTY LINES.

S.C.R. 362
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FLOW SCHEMATIC
TRIPS PER DAY
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[PM. PEAK HOUR]
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HIGHWAY FUNCTIONAL CLASSIFICATION = MINOR COLLECTOR
POSTED SPEED LIMIT = 50 MPH (DESIGN SPEED = 55 MPH)
AADT = 1,646 (FROM 2018 DelDOT TRAFFIC SUMMARY)
10-YEAR PROJECTED AADT = 1.16 X AADT TRIPS = 1,309
10-YEAR PROJECTED AADT + SITE ADT = 2,338
SITE TRIPS GENERATED:

ITE TRIP GENERATION MANUAL 10TH EDITION
ITE CODE 210 — SINGLE FAMILY DETACHED HOUSING-45 UNITS
ADT = 499 (DELDOT PLUS COMMENTS)
<1% TRUCKS AND BUSSES x 489 TRIPS = 5 TRIPS

215 ENTERING TRIPS, DIRECTIONAL DISTRIBUTION:

PEAK HOUR ADT = 47|
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ENGINEER'S CERTIFICATION:

' SHEET 3

I, THE UNDERSIGNED, HEREBY CERTIFY THAT | AM A REGISTERED PROFESSIONAL ENGINEER IN
THE STATE OF DELAWARE AND THAT THE PLAN SHOWN AND DESCRIBED HEREON IS TRUE AND

/ EX. PROPERTY LINE - E f&'fgf;f;gﬂ:gmm FOUND
PROPOSED SUBDIVISION LINE ' © REBAR FOUND
EX. ADJACENT PROPERTY LINES - — IR REBAR SET
-/ ——— e — - ONE X [N BENCHMARK
; EX. 404 WETLANDS |: B :l —ZonEaf @Eev. 7y T FEMA FLOODPLAIN BOUNDARY
EX. MINOR CONTOUR _—n — — STATE (TIDAL) WETLANDS
4 EX. MAJOR CONTOUR 20 255 PR. CONTOUR
7 EX. BUILDING RESTRICTION LINES PR. BUILDING RESTRICTION LINES
EX. ROAD CENTERLINE PR. ROAD CENTERLINE
. EX. EASEMENT - = = — = PR. EASEMENT
EX. BUILDING ./ ex. shep 4 ] er suLONG
) EX. SWALE —_——— e PRUSWALE
EX. SIDEWALK r — - == PR SIDEWALK
EX. CURB PR. CURB
EX. STORM SEWER B PR. STORM SEWER CL
EX. SANITARY SEWER e PR. SANITARY SEWER
EX. WOODS LINE [ Y Y Y v Y Y Y PR. WOODS LINE
EX. WATER LINE W R e @ N e PR @0 PR, WATER LINE
EX. WELL @ PR. WELL
TRAFFIC SIGN —0— [5 JperpenpicuLAR @HANDICAP PARKING SPACE COUNTS
EX. ZONING BOUNDARY R — 10X 20 8'X 20 + PAINTED AISLE
EX. ELECTRIC LINES UTILITIES — = . ®°';GX°&‘T‘L COMPACT & X 17
EX. UTILITY POLES/LIGHT POLES Q> Q * PROPOSED LIGHT POLES
EX. FENCE m’ PR. SPOT ELEVATION
EX. SPOT ELEVATION X 2521 — PROPOSED DRAINAGE FLOW.
PR. DELDOT ENTRANCE PAVING P-1 1P2
) TYPE1 []  Tvee2 PR. INLET PROTECTION
PR. ROTOMILL 11/4" & OVERLAY [cIF PR. CULVERT INLET PROTECTION
SOIL BORING B-1 A @ ROCK OUTLET PROTECTION
TEST PIT @ TP m @ PR. FOREBAY
EX. STREAM CONSTRUCTION ENTRANCE
DRAINAGE DIVIDES LIMIT OF DISTURBANCE
TIME OF CONCENTRATION SILT FENCE
CZ #1900 CONDITIONS OF APPROVAL.: SITE DATA:
OWNER/APPLICANT: MICHAEL P. JUSTICE, TRUSTEE
29687 SAWMILL DRIVE
THE MAXIMUM NUMBER OF DWELLING UNITS SHALL NOT EXCEED 45 SINGLE FAMILY DAGSBORO, DE 19939
DWELLING UNITS. 302-745-8155
A HOMEOWNERS ASSOCIATION SHALL BE FORMED TO PROVIDE FOR THE PERPETUAL mike@paulspaving.com
MAINTENANCE, REPAIR AND REPLACEMENT OF BUFFERS, STORMWATER MANAGEMENT TACWAP 13416.0051.00
FACILITIES, STREETS, AMENITIES AND OTHER COMMON AREAS, IN COMPLIANCE WITH DEED REFERENCE

m

oz

DUCIOA.

ALL  ENTRANCES,  INTERSECTIONS, INTERCONNECTIONS, ~ROADWAYS ~ AND
MULTI-MODAL IMPROVEMENTS REQUIRED BY DELDOT SHALL BE COMPLETED IN
ACCORDANCE WITH DELDOT'S REQUIREMENTS.

THE RPC SHALL BE SERVED AS PART OF A SUSSEX COUNTY SANITARY SEWER
DISTRICT. THE DEVELOPER SHALL COMPLY WITH ALL REQUIREMENTS AND
SPECIFICATIONS OF THE COUNTY ENGINEERING DEPARTMENT.

THE RPC SHALL BE SERVED BY CENTRAL WATER.

STORMWATER MANAGEMENT AND EROSION AND SEDIMENTATION CONTROL FACILITIES
SHALL BE CONSTRUCTED IN ACCORDANCE WITH ALL APPLICABLE STATE AND COUNTY
REQUIREMENTS. THESE FACILITIES SHALL BE OPERATED IN A MANNER THAT IS
CONSISTENT WITH BEST MANAGEMENT PRACTICES.

THE FINAL SITE PLAN SHALL CONTAIN THE APPROVAL OF THE SUSSEX CONSERVATION
DISTRICT FOR THE DESIGN AND LOCATION OF ALL STORMWATER MANAGEMENT
AREAS AND EROSION AND SEDIMENTATION CONTROL FACILITIES.

NO WETLANDS SHALL BE INCLUDED IN INDIVIDUAL LOTS.

MAINTENANCE IMPACTS TO THE WETLAND DITCHES SHALL BE COMPLETED IN
COMPLIANCE WITH FEDERAL (U.S. ARMY CORPS OF ENGINEERS), STATE (DNREC) AND
LOCAL (SUSSEX CONSERVATION DISTRICT) REQUIREMENTS

INTERIOR STREET DESIGN SHALL MEET OR EXCEED SUSSEX COUNTY'S STREET DESIGN
REQUIREMENTS, WITH A MINIMUM RIGHT-OF-WAY WIDTH OF 40'. THERE SHALL BE
CURB AND GUTTER DRAINAGE, STREET LIGHTING AND SIDEWALKS ON ONE SIDE OF
THE STREETS WITHIN THE RPC.

ALL AMENITIES SHALL BE COMPLETED PRIOR TO THE ISSUANCE OF THE 25TH
BUILDING PERMIT.

IF REQUESTED BY THE INDIAN RIVER SCHOOL DISTRICT, A SCHOOL BUS STOP SHALL
BE PROVIDED. THE LOCATION OF THE BUS STOP AREA SHALL BE SHOWN ON THE
FINAL SITE PLAN.

ROAD NAMING AND ADDRESSING SHALL BE SUBJECT TO THE REVIEW AND APPROVAL
OF SUSSEX COUNTY MAPPING AND ADDRESSING DEPARTMENTS.

A FORESTED LANDSCAPE BUFFER SHALL BE ESTABLISHED AS INDICATED ON THE RPC
SKETCH PLAN. THIS MAY INCLUDE THE EXISTING TREES. THE FINAL SITE PLAN SHALL
INCLUDE A LANDSCAPE PLAN FOR ALL OF THE BUFFER AREAS, SHOWING ALL OF THE
LANDSCAPING AND VEGETATION TO BE INCLUDED IN THE BUFFER AREAS.

AS PROFFERED BY THE APPLICANT, THE COMMUNITY WILL NOT CONTAIN ANY
MANUFACTURED HOMES.

THE FINAL SITE PLAN SHALL BE SUBJECT TO THE REVIEW AND APPROVAL OF THE
SUSSEX COUNTY PLANNING AND ZONING COMMISSION.

WETLANDS CERTIFICATION:

STATE INVESTMENT LEVEL

TRANSPORTATION IMPROVEMENT DISTRICT

HIGHWAY FUNCTIONAL CLASSIFICATION/POSTED SPEED LIMIT
CURRENT ZONING

PROPOSED ZONING

EXISTING USE

PROPOSED USE

DENSITY

REQUIRED LOT SIZE
MIN. WID'
MIN. DEPTH
MIN. AREA

BUILDING SETBACKS
FRONT
CORNER
SIDE
REAR

DB 4741 - PG 240
3

MINOR COLLECTOR / 50 MPH

GR-RPC (CZ #1900)

VACANT

45 SINGLE FAMILY DWELLING LOTS
2.82 DWELLING UNITS/ACRE

60
100
7,500 Q. FT.*

* REDUCED LOT WIDTH, LOT AREA AND SETBACKS APPLIED FOR WITH RPC CHANGE OF ZONE

PROPOSED BUILDING HEIGHT

SITE AREA CALCULATIONS:
DEDICATION TO STATE OF DELAWARE
PRIVATE ROAD R.0.W.
LoTS
OPEN SPACE
TOTAL SITE AREA

OPEN SPACE CALCULATIONS:
WETLANDS & WATERS OF THE U.S.
STORMWATER MANAGEMENT AREA
EXISTING FOREST TO REMAIN
PLANTED FOREST BUFFERS
DELDOT PERMANENT EASEMENT
OTHER OPEN SPACE

FOREST CONDITOINS

EXISTING FOREST ON PROPERTY
FOREST CLEARED

FOREST TO REMAIN

FOREST BUFFERS PLANTED
TOTAL FOREST

WATER SUPPLY
SEWAGE DISPOSAL

I, KENNETH W. REDINGER, STATE THAT THE BOUNDARIES OF WATERS OF THE UNITED
STATES INCLUDING WETLANDS SUBJECT TO THE CORPS OF ENGINEERS REGULATORY
PROGRAM DELINEATED UPON THIS PLAN HAVE BEEN DETERMINED USING MY PROFESSIONAL
JUDGMENT IN ACCORDANCE WITH THE 1987 CORPS OF ENGINEERS WETLANDS DELINEATION

MANUAL, REGULATIONS AND SUPPLEMENTAL GUIDANCE (33 CFR 328.3(a)(8), WATERS
OFTHE U.S. DEFINITION/CECW-OR, 10-7-1991, QUESTIONS AND ANSWERS OH THE 1987 COE
MANUAL/CECW-OR, 9-26-1990, RGL 90-7/CECW-OR, 3-6-1992, CLARIFICATION AND
INTERPRETATION OF THE 1987 MANUAL). THIS DELINEATION HAS NOT BEEN COHDUCTED

FOR USDA PROGRAM OR AGRICULTURAL PURPOSES.

CORRECT TO THE ACCURACY REQUIRED BY ACCEPTED PROFESSIONAL STANDARDS AND

PRACTICES AND BY THE SUSSEX COUNTY SUBDIVISION AND LAND DEVELOPMENT REGULATIONS.

'WETLANDS ON THE SITE.

KENNETH R. CHRISTENBURY, P.E. - DE. LICENSE No. 11553-EXPIRES 6/30/2020

KENNETH W. REDINGER
P.0. BOX 479

HORNTOWN, VA 23395
PHONE: (757) 990-9308 E-MAIL: kwredinger@gmail.com

DATE DATE

IN ACCORDANCE WITH DNREC TIDAL WETLAND MAPS, THERE ARE NO STATE REGULATED

OWNER'S CERTIFICATION:

42 MAX.

0.35¢ AC.
1.71£ AC.
7.97¢ AC.
6.2
16.10+ AC.

39%)

0.13 AC.
1.81x AC.
1.45: AC.
0.62: AC.
0.17: AC.
211£AC.

4.93: AC.
3.48: AC.
1.454 AC. (30%)
0.62+ AC.

2,07+ AC.

TIDEWATER UTILITIES
SUSSEX COUNTY

| HEREBY CERITFY THAT | AM THE OWNER OF THE PROPERTY SHOWN AND
DESCRIBED ON THIS PLAN, AND THAT THE RESIDENTIAL PLANNED COMMUNITY

SHOWN REPRESENTS MY ACT, AND THAT | DESIRE THE PROPERTY TO BE
RECORDED AS SHOWN IN ACCORDANCE WITH ALL APPLICABLE LAWS, ORDINANCES

AND REGULATIONS.

MICHAEL P. JUSTICE, TRUSTEE
29687 SAWMILL DRIVE
DAGSBORO, DE 19939
302-745-8155
mike@paulspaving.com

DATE

THIS DRAWING DOES NOT INCLUDE NECESSARY COMPONENTS.
FOR CONSTRUCTION SAFETY. ALL CONSTRUCTION UST BE
DONE IN COMPLIANCE WITH THE OCCUPATIONAL SAFETY AND
HEALTH ACT OF 1970 AND ALL RULES AND REGULATIONS.
THERETO AND APPURTERIAIT.

ENGINEER: KRC
DESIGNER; KRC
DRAFTER: EJW
CHECKED BY: KRC
DATE: 8/2/2019
TAX MAP: 134-16.00-51.00
0 50 100 szm
24" x 36" 1 inch = 100 ft.
1" x 17" 1 '\n&h = 200  ft.
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@ 2019 Future Land Use Selected Features: \Parcels (1) v
E v 1) 134-16.00-51.00 Zoom

Coastal Area g
E T
.= Book 4741
il &~
2] Page 240

. Commercial

Developing Area

Existing Development Area

/
E . Industrial
: Low Density | Owner Name #EEI%EVMJI%HAEL P
[ | Municipalities = I.'Ill
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e Infrastructure — Central water and sewer facilities are strongly encouraged. If central
utilities are not possible, permitted densities should be limited to two units per acre
provided a septic permit can be approved.

4, Coastal Area

Sussex County has designated the areas around Rehoboth Bay, Indian River Bay, and Little
Assawoman Bay (the inland bays) as Coastal Areas. Coastal Areas generally encompass areas
on the south-eastern side of Sussex County within what was previously referred to as the
Environmentally Sensitive Developing Areas of prior Comprehensive Plans. The updated name
more accurately reflects the function of this land use classification. While the Coastal Area is a
Growth Area, additional considerations should be taken into account in this Area that may not
apply in other Growth Areas.

The Coastal Area designation is intended to recognize two characteristics. First, this region is
among the most desirable locations in Sussex County for new housing, as is reflected in new
construction data and real estate prices. Second, this region contains ecologically important and
sensitive characteristics as well as other coastal lands which help to absorb floodwaters and
provide extensive habitat for native flora and fauna. This area also has significant impact upon
water quality within the adjacent bays and inlets as well as upon natural the region’s various
habitats. And, these factors are themselves part of the reason that this Area is so desirable-
making the protection of them important to both the environment and the economy.

The County has significant initiatives to extend public sewer service to replace inadequate on-site
systems. This is described more in within Chapter 8, Utilities. Careful control of stormwater runoff
is also an important concern in keeping sediment and other pollutants out of the Inland Bays.

The challenge in this region is to safeguard genuine natural areas and mitigate roadway
congestion without stifling the tourism and real estate markets which: a) provide many jobs; b)
create business for local entrepreneurs; and c) help keep local tax rates low.

The following guidelines should apply to future growth in Coastal Areas:

o Permitted Uses — Coastal Areas are areas that can accommodate development provided
special environmental concerns are addressed. A range of housing types should be
permitted in Coastal Areas, including single-family homes, townhouses, and multi-family
units. Retail and office uses are appropriate but larger shopping centers and office parks
should be confined to selected locations with access along arterial roads. Appropriate
mixed-use development should also be allowed. In doing so, careful mixtures of homes
with light commercial, office and institutional uses can be appropriate to provide for
convenient services and to allow people to work close to home. Major new industrial uses
are not proposed in these areas.

Sussex County Comprehensive Plan 4-15


Ken
Highlight

Ken
Highlight

Ken
Highlight


5.

Densities —Sussex County’s base density of 2 units per acre is appropriate throughout this
classification; however, medium and higher density (4-12 units per acre) can be
appropriate in certain locations. Medium and higher density could be supported in areas:
where there is central water and sewer; near sufficient commercial uses and employment
centers; where it is in keeping with the character of the area; where it is along a main road
or at/or near a major intersection; where there is adequate Level of Service; or where other
considerations exist that are relevant to the requested project and density. A clustering
option permitting smaller lots and additional flexibility in dimensional standards is
encouraged on tracts of a certain minimum size, provided significant permanent common
open space is preserved and the development is connected to central water and sewer
service. The preservation of natural resources or open space is strongly encouraged in
this land use classification. The County should revisit environmental protection in the
Coastal Areas.

Specific regulations governing cluster developments are designated by zoning district.
There currently is an option where density can be increased with optional density bonuses
for certain zoning districts. Those optional bonuses may involve payment of fees that fund
permanent land preservation elsewhere in the County, or other options. RPC's are
encouraged to allow for a mix of housing types and to preserve open space and natural
areas/resources. Cluster development that allows for smaller lots and flexibility in
dimensional standards is encouraged if the developer uses a cluster option that results in
permanent preservation of a substantial percentage of the tract and/or natural
areas/resources. Master planning should be encouraged especially for large-scale
developments on large parcels or groups of parcels, higher density and mixed-use
developments to provide flexibility in site design.

All applicants for developments of a minimum size (as specified in zoning) should continue
to be required to provide information that analyzes the development’s potential
environmental impacts, including effects on stormwater runoff, nitrogen and phosphorous
loading, wetlands, woodlands, wastewater treatment, water systems, and other matters
that affect the ecological sensitivity of the inland bays.

Infrastructure — Central water and sewer facilities are strongly encouraged. If central
utilities are not possible, permitted densities should be limited to two units per acre
provided a septic permit can be approved.

Existing Development Area

Existing Development Areas consists of primarily of existing residential development under the
current General Residential and Medium Density Residential zoning districts, as well as some
commercial uses. These areas are scattered throughout the County. These areas are surrounded
by Low Density Areas, and this particular classification is simply being used to identify these
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Compliance with 2019 Comprehensive Plan - Coastal Areas

Sussex County’s 2019 Comprehensive Plan Update Future Land Use Map designates the
project as a growth zone, specifically Coastal Area. Quotes from the Comp Plan
regarding Coastal Areas include the following considerations:

e First, this region is among the most desirable locations in Sussex County for
new housing, as is reflected in new construction data and real estate prices. CZ
#1900 provides housing options in an area recognized by the County to be
desirable for housing.

e Second, this region contains ecologically important and sensitive characteristics
as well as other coastal lands which help to absorb floodwaters and provide
extensive habitat for native flora and fauna. This area also has significant
impact upon water quality within the adjacent bays and inlets as well as upon
natural the region’s various habitats. 39% (6.29 ac.) of the site will remain in
open space, 30% (1.45 ac.) of the existing forest will be preserved and 0.62
acres of forest buffer will be planted. The site’s environmental conditions
have been field verified to ensure compliance with federal, state and local
requirements (see Tabs 11-13).

e Careful control of stormwater runoff is also an important concern in keeping
sediment and other pollutants out of the Inland Bays. The site design will
incorporate Best Management Practices in accordance with Sussex Conservation
District criteria.

e Permitted Uses -A range of housing types should be permitted in Coastal Areas,
including single-family homes, townhouses, and multi-family units. CZ #1900
provides single family detached housing which is permitted in Coastal Areas.

e Densities -Sussex County’s base density of 2 units per acre is appropriate
throughout this classification; however, medium and higher density (4-12 units
per acre) can be appropriate in certain locations. Medium and higher density
could be supported in areas:

o where there is central water and sewer; Sussex County central sewer is
available, Tidewater Utilities is ready and willing to provide central
water to the property

0 near sufficient commercial uses and employment centers;
C-1 General Commercial lands are adjacent on the southern border of

the property.




o where it is in keeping with the character of the area; Kensington Park
has a density of 3.02 du/ac., Plantation Park Subdivision has a density of
2.97 du/ac., Ocean Air has a density of 2.74 du/ac., Silverwoods Phase 1
has a density of 2.64 du/ac. CZ #1900 proposes a density of 2.82 du/ac.,
which is in keeping with the character of the surrounding residential
neighborhoods.

o where it is along a main road or at/or near a major intersection;
SCR 362 (Parker House Road) is classified by the Delaware Department of
Transportation (DelDOT) as a Minor Collector.

o0 where there is adequate Level of Service; DelDOT did not require a
Traffic Impact Study in response to this application.

The preservation of natural resources or open space is strongly encouraged in
this land use classification. 39% (6.29 ac.) of the site will remain in open space,
30% (1.45 ac.) of the existing forest will be preserved.

Infrastructure - Central water and sewer facilities are strongly encouraged. If
central utilities are not possible, permitted densities should be limited to two
units per acre provided a septic permit can be approved. The property is
served by Sussex County central sewer, and Tidewater Utilities has issued a
Ready and Willing letter to provide central water to the property sufficient for
potable water and fire protection flow requirements.







CHAPTER 99-9C COMPLIANCE STATEMENT



Compliance with Subdivision Ordinance § 99-9C

In the design and layout of Evergreen RPC, the following items have been considered
from Subdivision Ordinance_§ 99-9C:

§ 99-C(1) Integration of the proposed subdivision into existing terrain and surrounding
landscape: Evergreen RPC is located adjacent to existing single family home
developments. All of the adjacent properties are buffered by 20” wide areas in
common open space where existing woods are to remain, or forested buffers are to be
planted where no existing forest stands.

§ 99-C(2) Minimal use of wetlands and floodplains: Wetlands are limited to the
existing ditch located on the southwest side of the property, where no lots are
proposed. The site contains no regulatory floodplains.

§ 99-C(3) Preservation of natural and historical features: There are no known historic
features on the property. Approximately 1.45 acres of existing forest will be
preserved and 0.62 acres will be planted as forest buffers, 39% of the site will be
preserved in HOA open space.

§ 99-C(4) Preservation of open space and scenic views: 39% of the property, or 5.94
acres, will be preserved as common open space.

§ 99-C(5) Minimization of tree, vegetation and soil removal and grade changes: The
proposed design allows for the conservation or planting of 2 acres of forest. Soll
removal and grade changes will be minimized during the final design to be limited
only to that which is needed to provide positive drainage and proper cover over
proposed utilities.

§ 99-C(6) Screening of objectionable features from neighboring properties and
roadways: The stormwater management pond will be equipped with an aeration
fountain, and will not appear objectionable. As detailed above, the site will be
buffered on all sides.




8 99-C(7) Provision for water supply: Tidewater Utilities shall provide central water
to the project.

§ 99-C(8) Provision for sewage disposal: The project is located in a Sussex County
Sanitary Sewer District where service is available.

§ 99-C(9) Prevention of pollution of surface and groundwater: The site shall include
Best Management Practices (BMPs) that will enhance surface water quality. At this
time it is anticipated that the site will include a wet extended detention basin and
other Sussex Conservation District (SCD) accepted facilities. In addition, the
development of the site with central sanitary sewer to be provided by Sussex County
minimizes negative environmental impacts.

§ 99-C(10) Minimization of erosion and sedimentation, minimization of changes in
groundwater levels, minimization of increased rates of runoff, minimization of
potential for flooding and design of drainage so that groundwater recharge is
maximized: The retention of existing forest cover will result in a site development
that minimizes erosion. During construction, SCD approved erosion and sediment
control measures shall be implemented to limit sediment laden runoff from leaving
the project site.

§ 99-C(11) Provision for safe vehicular and pedestrian movement within the site and
to adjacent ways: If required by DELDOT, a shared use path will be included on the
project frontage. Sidewalks have been proposed for one side of the project street,
which connects to open space in the middle and at both ends of the project.

§ 99-C(12) Effect on area property values: The development of Evergreen RPC with
guality single family homes, community gathering places in open space and
infrastructure will increase the value of the subject property, thereby likely
increasing the value of surrounding property. Also, the introduction of landscaped
open space areas will likely improve their values as well.

8 99-C(13) Preservation and conservation of farmland: The property is not in
agricultural use, nor are any adjoining properties. The conversion of this area from
agricultural to residential likely dates back to the early 1970’s, when Sussex County
zoned this area General Residential (GR).




8§ 99-C(14) Effect on schools, public buildings and community facilities: Evergreen
RPC is located within the Indian River School District. A school bus stop shelter will
be provided if requested by the school district. Since the 45 lots proposed in
Evergreen are anticipated to be marketed to retirees, it is unlikely that it will
increase any burdens on the school districts. Increases in real estate taxes will serve
to benefit the Indian River School District.

§ 99-C(15) Effect on area roadways and public transportation: DelDOT did not
require a traffic impact study in response to this application. Road improvements
related to the entrance design will be installed as required by DelDOT. Right-of-way
dedications and permanent easements along both frontages have been indicated as
required by DelDOT.

8 99-C(16) Compatibility with other area land uses: Evergreen RPC Subdivision, as
proposed, is consistent with other existing land uses in the vicinity. Kensington Park
has a density of 3.02 du/ac., Plantation Park Subdivision has a density of 2.97 du/ac.,
Ocean Air has a density of 2.74 du/ac., Silverwoods Phase 1 has a density of 2.64
du/ac. CZ #1900 proposes a density of 2.82 du/ac., which is in keeping with the
character of the surrounding residential neighborhoods

8§ 99-C(17) Effect on area waterways: The use of Best Management Practices as
required by the Sussex Conservation District, the planting of forest buffers, and the
preservation of some of the existing forest cover will enhance the quality of both
surface and groundwater discharges from the site.
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STATE OF DELAWARE

DEPARTMENT OF TRANSPORTATION
800 BAY RoAD
P.O. Box 778

DOVER, DELAWARE 19903

JENNIFER COHAMN
SECRETARY

July 29, 2019

Ms. Janelle Cornwell, Director
Sussex County Planning & Zoning
P.O. Box 417

Georgetown, DE 19947

Dear Ms. Cornwell:

The Department has completed its review of a Service Level Evaluation Request
for the Michael P. Justice, Trustee, conditional application, which we received on July 2,
2019. This application is for an approximately 15.67-acre parcel (Tax Parcel: 134-16.00-
51.00). The subject land is located on the west side of Parker House Road (Sussex Road
362), approximately 1,880 feet southwest of the intersection of Parker House Road and
Beaver Dam Road (Sussex Road 368). The subject land is currently zoned GR (General
Residential), and the applicant is seeking a conditional use with a residential planned
community (RPC) overlay approval to develop 45 single-family detached houses.

Per the 2018 Delaware Vehicle Volume Summary, the annual average and summer
average daily traffic volumes along the segment of Parker House Road where the subject
land is located, which is from Double Bridges Road (Sussex Road 363) to Muddy Neck
Road (Sussex Road 361), are 1,646 and 2,116 vehicles per day, respectively.

Based on our review, we estimate that the above land use will generate fewer than
50 vehicle trips in any hour and fewer than 500 vehicle trips per day. These numbers of
trips are DelDOT’s minimum warrants for determining that a Traffic Impact Study (TIS)
should be required for a particular development. Because the proposed land use would not
meet these warrants, we consider the development’s traffic impact to be negligible in the
context of our agreement with the County regarding land development coordination and we
do not recommend that the applicant be required to perform a TIS for the subject
application. DelDOT’s description of this application as negligible with regard to
warranting a TIS does not mean that it is negligible in other respects. We recommend that
the applicant not be required to perform a TIS for the subject application.

Because the site would generate more than 200 vehicle trips per day, a Traffic
Operational Analysis (TOA) may be required as part of the site plan review process, in
accordance with Chapter 2 of the Development Coordination Manual.




Ms. Janelle M. Cornwell
Page 2 of 2
July 29, 2019

If the County approves this application, the applicant should be reminded that

DelDOT requires compliance with State regulations regarding plan approvals and entrance
permits, whether or not a TIS is required.

Please contact Mr. Claudy Joinville, at (302) 760-2124, if you have questions

concerning this correspondence.

Sincerely,
T Wl Behoho ), f

T. William Brockenbrough, Jr.
County Coordinator
Development Coordination

TWB:cjm

CC:

Constance C. Holland, Coordinator, Cabinet Committee on State Planning Issues
Michael P. Justice, Trustee, Applicant

J. Marc Coté, Assistant Director, Development Coordination

Gemez Norwood, South District Public Works Manager, Maintenance & Operations
Susanne Laws, Sussex County Subdivision Coordinator, Development Coordination
Derek Sapp, Subdivision Manager, Development Coordination

Kevin Hickman, Subdivision Manager, Development Coordination

Brian Yates, Subdivision Manager, Development Coordination

John Andrescavage, Subdivision Manager, Development Coordination

Troy Brestel, Project Engineer, Development Coordination

Claudy Joinville, Project Engineer, Development Coordination
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18 Chestnut Street Phone: 302 855-0810
Georgetown, DE 19947 Fax: 302 855-0812
www.axeng.com E-mail: axiom@axeng.com

ENGINEERING L.LC.
November 22, 2019

Office of State Planning Coordination
122 William Penn Street - Suite 302
Dover, DE 19901

Attn: Constance C. Holland, AICP

RE: PLUS review 2019-09-02; Evergreen RPC

Dear Ms. Holland:
Axiom Engineering is in receipt of comments resulting from the September 25, 2019

meeting with State agency planners. Comments received are shown in black, Axiom
Engineering’s responses are shown underlined and printed in red.

Strategies for State Policies and Spending

The proposed development is located within an Investment Level 3 area, which is more than likely present
because of wetlands on the site. Investment Level 3 reflects areas where growth is anticipated by local, county,
and state plans in the longer term future, or areas that may have environmental or other constraints to
development. State investments may support future growth in these areas, but please be advised that the State
has other priorities for the near future.

We not only encourage you to design the site with respect for the environmental features which are present, but
we also ask that you work closely with DNREC regarding their concerns noted in this letter to ensure that the
environmentally sensitive areas on and around this site are protected.

The developer has retained Kenneth W. Redinger to perform detailed site analyses including soil
borings and test pits, water table monitoring, flora and fauna review to determine that
environmentally sensitive features on the project site are accurately indicated on the site plan.
Additional data from Mr. Redinger will be provided to the U.S. Army Corps of Engineers, DNREC,
Sussex County and other agencies reviewing the project.

§ ACCREDITED
EXCELLENGE: IN ENGINEERING oY BUSINESS



Code Requirements/Agency Permitting Requirements

Department of Transportation — Contact Bill Brockenbrough 760-2109
e The site access on Parker House Road (Sussex Road 362) must be designed in accordance with
DelDOT’s Development Coordination Manual, which is available at
http://www.deldot.gov/Business/subdivisions/index.shtml?dc=changes.

Acknowledged.

e Pursuant to Section P.3 of the Manual, a Pre-Submittal Meeting is required before plans are
submitted for review. The form needed to request the meeting and guidance on what will be covered
there and how to prepare for it is located at
https://www.deldot.gov/Business/subdivisions/pdfs/Meeting_Request Form.pdf?08022017.

Acknowledged.

e Section P.5 of the Manual addresses fees that are assessed for the review of development proposals.
DelDOT anticipates collecting the Initial Stage Fee when the record plan is submitted for review and
the Construction Stage Fee when construction plans are submitted for review.

Acknowledged.

e Per Section 2.2.2.1 of the Manual, Traffic Impact Studies (TIS) are warranted for
developments generating more than 500 vehicle trip ends per day or 50 vehicle trip
ends per hour in any hour of the day. From the PLUS application, the total daily
trips are estimated at 429 vehicle trip ends per day. DelDOT calculates that this
number should be 499 and finds further that the trip generation during the weekday
evening peak hour would be 47 vehicle trip ends. Therefore, the plan does not meet
the warrants for a TIS.

The trip generation diagram has been updated accordingly.

The purpose of a TIS is to identify offsite improvements that the developer should build or
contribute toward. While a TIS is not required, DelDOT anticipates requiring the
developer to improve Parker House Road to meet Collector Road standards, including two
11-foot travel lanes and two 8-foot shoulders, within the limits of their projected frontage,
i.e. from a point about 340 feet north of the limit of their actual frontage to a point about
850 feet south of their actual frontage, for a total distance of about 1,630 feet including
their site entrance. This requirement may include a bituminous concrete overlay to the
existing travel lanes, at DelDOT’s discretion. If DelDOT requires an overlay, they will
analyze the existing travel lanes’ pavement section specify the overlay thickness.

The site does not warrant a TIS, why is the Department requiring off-site improvements beyond
the frontage of the site?

e Asnecessary, in accordance with Section 3.2.5 and Figure 3.2.5-a of the Manual, DelDOT will
require dedication of right-of-way along the site’s frontage on Parker House. By this regulation, this
dedication is to provide a minimum of 40 feet of right-of-way from the physical centerline on Parker

)AE AXIOM

ENGINEERING LLC.
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http://www.deldot.gov/Business/subdivisions/index.shtml?dc=changes
https://www.deldot.gov/Business/subdivisions/pdfs/Meeting_Request_Form.pdf?08022017

House Road. The following right-of-way dedication note is required, “An X-foot wide right-of-way
is hereby dedicated to the State of Delaware, as per this plat.”

Acknowledged.

e Inaccordance with Section 3.2.5.1.2 of the Manual, DelDOT will require the establishment of a 15-
foot wide permanent easement across the property frontage on Parker House Road. The location of
the easement shall be outside the limits of the ultimate right-of-way. The easement area can be used
as part of the open space calculation for the site. The following note is required, “A 15-foot wide
permanent easement is hereby established for the State of Delaware, as per this plat.”

Acknowledged.

e Referring to Section 3.4.2.1 of the Manual, the following items, among other things, are required on
the Record Plan:

o0 A Traffic Generation Diagram. See Figure 3.4.2-a for the required format and content.

o0 Depiction of all existing entrances within 450 feet of the entrance on Parker House Road.

0 Notes identifying the type of off-site improvements, agreements (signal, letter)
contributions and when the off-site improvements are warranted.

The site does not warrant a TIS, why is the Department requiring off-site improvements beyond
the frontage of the site?

e Section 3.5.4.2 of the Manual addresses requirements for shared-use paths and sidewalks. For
projects in Level 3 and 4 Investment Areas, installation of paths or sidewalks along the frontage on
State-maintained roads is at DelDOT’s discretion. DelDOT anticipates requiring the developer to
build a Shared Use Path along their frontage.

Acknowledged.

e Referring to Section 3.5.5 of the Manual, existing and proposed transit stops and associated facilities
as required by the Delaware Transit Corporation (DTC) or DelDOT shall be shown on the Record
Plan.

Please provided DTC comments.

e Inaccordance with Section 3.8 of the Manual, storm water facilities, excluding filter strips and
bioswales, shall be located a minimum of 20 feet from the ultimate State right-of-way along Parker
House Road.

Acknowledged.

e Inaccordance with Section 5.14 of the Manual, all existing utilities must be shown on the plan and a
utility relocation plan will be required for any utilities that need to be relocated.

Acknowledged.

Y4E AXIOM
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Department of Natural Resources and Environmental Control — Contact Michael
Tholstrup 735-3352

Sediment and Stormwater Management

e A detailed sediment and stormwater plan will be required prior to any land
disturbing activity taking place on the site. Contact the reviewing agency to
schedule a pre-application meeting to discuss the sediment and erosion control and
stormwater management components of the plan. The site topography, soils
mapping, pre- and post-development runoff, and proposed method(s) and
location(s) of stormwater management should be brought to the meeting for
discussion. The plan review and approval as well as construction inspection will be
coordinated through the Sussex Conservation District. Contact the Sussex
Conservation District at (302) 856-7219 for details regarding submittal
requirements and fees.

Acknowledged.

e The applicant should employ green-technology stormwater management and rain
gardens (in lieu of open-water management structures) to mitigate or reduce
nutrient and bacterial pollutant runoff.

Acknowledged.

State Historic Preservation Office — Contact Carlton Hall 736-7400
e There are no known archaeological sites or known National Register listed or
eligible properties on the parcel.

e If any project or development proceeds, the developer should be aware of the
Unmarked Human Burials and Human Skeletal Remains Law (Del. C. Title 7, Ch.
54).

o If there is federal involvement, in the form of licenses, permits, or funds, the federal
agency, often through its client, is responsible for complying with Section 106 of
the National Historic Preservation Act (36 CFR 800) and must consider their
project’s effects on any known or potential cultural or historic resources. For further
information on the Section 106 process please review the Advisory Council on
Historic Preservation’s website at: www.achp.gov

Acknowledged.

)AE AXIOM
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Delaware State Fire Marshall’s Office — Contact Duane Fox 259-7037

At the time of formal submittal, the applicant shall provide; completed application, fee, and three sets of plans
depicting the following in accordance with the Delaware State Fire Prevention Regulation:

Fire Protection Water Requirements:

e  Where a water distribution system is proposed for single-family dwellings it shall be capable of
delivering at least 500 gpm for 1-hour duration, at 20-psi residual pressure. Fire hydrants with 1000
feet spacing on centers are required.

e The infrastructure for fire protection water shall be provided, including the size of water mains.

Acknowledged.

Accessibility:

e  Where traffic circles (round-abouts) are located in the subdivision, they too are to be arranged in
such a manner that they will not adversely affect quick and unimpeded travel of fire apparatus
throughout the subdivision. Additionally, where trees are to be situated adjacent to travel roads in the
subdivision, some forethought should be exercised regarding how future growth of the trees may
affect fire department travel throughout the subdivision.

e Fire department access shall be provided in such a manner so that fire apparatus will be able to
locate within 100 ft. of the front door.

e Any dead-end road more than 300 feet in length shall be provided with a turn-around or cul-de-sac
arranged such that fire apparatus will be able to turn around by making not more than one backing
maneuver. The minimum paved radius of the cul-de-sac shall be 38 feet. The dimensions of the cul-
de-sac or turn-around shall be shown on the final plans. Also, please be advised that parking is
prohibited in the cul-de-sac or turn around.

e  The use of speed bumps or other methods of traffic speed reduction must be in accordance with
Department of Transportation requirements.

e The local Fire Chief, prior to any submission to our Agency, shall approve in writing the use of gates
that limit fire department access into and out of the development or property.

Acknowledged.

Gas Piping and System Information:
e Provide type of fuel proposed and show locations of bulk containers on plan.

Acknowledged.

Required Notes:

e Provide a note on the final plans submitted for review to read “All fire lanes, fire hydrants, and fire
department connections shall be marked in accordance with the Delaware State Fire Prevention
Regulations”

Name of Water Supplier

Proposed Use

National Fire Protection Association (NFPA) Construction Type
Maximum Height of Buildings (including number of stories)
Provide Road Names, even for County Roads

Acknowledged.

)AE AXIOM
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Recommendations/Additional Information

This section includes a list of site specific suggestions that are intended to enhance the
project. These suggestions have been generated by the State Agencies based on their
expertise and subject area knowledge. These suggestions do not represent State code
requirements. They are offered here in order to provide proactive ideas to help the
applicant enhance the site design, and it is hoped (but in no way required) that the
applicant will open a dialogue with the relevant agencies to discuss how the suggestions
can benefit the project.

Department of Transportation — Contact Bill Brockenbrough 760-2109
e The applicant should expect a requirement that any substation and/or wastewater facilities will be
required to have access from an internal driveway with no direct access to Parker House Road.

e The applicant should expect a requirement that all PLUS and Technical Advisory Committee (TAC)
comments be addressed prior to submitting plans for review.

e  Please be advised that the Standard General Notes have been updated and posted to the DelDOT
website. Please begin using the new versions and look for the revision dates of March 21, 2019 and
March 25, 2019. The notes can be found at https://www.deldot.gov/Business/subdivisions/

Acknowledged.

Department of Natural Resources and Environmental Control — Contact Michael
Tholstrup 735-3352
Groundwater Discharges
e A soil feasibility study should be completed and submitted to the Groundwater
Discharges Section (GWDS) Small System Section, in Georgetown, for approval.
Section 5.2.2 of the Regulations Governing the Design, Installation, and Operation
of On-Site Wastewater Treatment and Disposal Systems.

The project will not have an On-Site Wastewater Treatment and Disposal System.

e With wastewater disposal being provided by Sussex County, GWDS Large System
might need to be notified, if the disposal capacity is changing from the existing
permit.

Sussex County’s PLUS comments below state the following:
0 The development is within Tier 1 - Sussex County Unified Sanitary Sewer District

and sewer service is available.
The County Engineering Department is responsible to comply with DNREC’s permitting

requriements.

State Natural Area
e The project area is across the road from the Little Assawoman Natural Area.
Impacts to the natural area should be avoided. A "natural area™ as defined by the
law is an area of land or water, or of both land and water, whether in public or
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private ownership, which either retains or has reestablished its natural character
(although it need not be undisturbed), or has unusual flora or fauna, or has biotic,
geological, scenic or archaeological features of scientific or educational value.

The developer has retained Kenneth W. Redinger to perform detailed site analyses including soil
borings and test pits, water table monitoring, flora and fauna review to determine that
environmentally sensitive features on the project site are accurately indicated on the site plan.
Additional data from Mr. Redinger will be provided to the U.S. Army Corps of Engineers, DNREC,
Sussex County and other agencies reviewing the project.

e Please contact Jennifer Holmes with the DNREC Division of Parks and Recreation,
Office of Nature Preserves: (302)739-9239 or Jennifer.Holmes@delaware.gov.

Mr. Redinger will contact Jennifer Holmes and provide the results of his studies.

Natural Habitat Protection

e DNREC statewide mapping indicates that this proposal may impact 8.55 acres of
wetlands.

Statewide mapping lacks the necessary accuracy for determining actual wetland boundaries.
The results of Mr. Redinger’s site specific study will be provided to the agencies.

Recommendations

1) Avoid diverting surface water from roadways and stormwater facilities into the
wetlands on site. Water quality could be detrimentally affected by run-off
which can contain oil and other pollutants (basically any substance a home
owner may use on their lawn or driveway).

2) Maintain inputs to natural wetlands at pre-construction levels. Avoid causing
increases or decreases in water levels.

3) Small animals, such as salamanders have difficulty climbing vertical curbs.
Excluding curbs is best for these species but if road curbing is part of the
design, curbing that allows small animals to climb out of the roadbed (such as
Cape Cod curbing) is preferred over steep, vertical curbing.

4) Avoid installing sewers with grates, which can create a hazard for amphibians
and reptiles.

5) Any culverts installed should be open bottom box culverts to allow for natural
substrate to remain and in-water passage of aquatic life. Additionally, culverts
should be left as wide as possible to ensure that salamanders can travel through
them.

6) Perc test holes act as pitfall traps, collecting large numbers of amphibians,
turtles, and other animals that will be unable to escape and will ultimately die.
As such, perc test holes should be refilled to grade.

7) Low spillage lights (those that reflect light directly downward onto the area to
be illuminated) should be used on roads and homes within 750 ft. of the forested
wetlands on site. Fluorescent and mercury vapor lighting should not be used.

Acknowledged.
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Wetland and Hydric Soils
e The project area contains mapped wetlands and hydric soil mapping units (e.g.,
Hurlock and Mullica) that encompass the entirety of the proposed project area;
therefore, the proposed project area is mostly unsuitable for development.

Acknowledged.

e Hydric soils are functionally important source of water storage (functions as a
“natural sponge”); the loss of water storage through excavation, filling, or grading
of intact native hydric soils increases the probability for more frequent and
destructive flooding events (exacerbated by projected increases in precipitation and
sea-level rise due to climate change). The probability for flooding is further
compounded by increases in surface imperviousness as building density in the area
increases over time. Moreover, destruction of hydric soils increases the amount
pollutant runoff (i.e., hydric soils sequester and detoxify pollutants) which
contributes to lower observed water quality in regional waterbodies and wetlands.

Acknowledged.

Recommendations:

e The applicant should contact a licensed (Delaware Class D) soil scientist to make a
site-specific assessment (i.e., soil survey mapping) of the soils on this site. A list of
licensed Class D soil scientists can be obtained at the following web link:
http://www.dnrec.delaware.gov/wr/Information/GWD Info/Pages/GroundWaterDisc
hargesLicensesandLicensees.aspx

Mr. Redinger is collaborating with Laf Erickson of Atlantic Resource Management, Inc.. Mr.
Erickson is a highly regarded Class D licensed soil scientist with decades of local experience.

e According to PLUS application materials, a wetlands delineation was conducted.
The project parcel (#134-16.00-51.00) was previously submitted through PLUS
(application 2006-11-02). The 2006 application noted a wetland delineation was
conducted and 2.01 acres of non-tidal wetlands on site. Aerial photographs now
show the site has been cleared. The new 2019 PLUS application notes 0.13 acres of
non-tidal wetland on site. This wetland delineation will need to be approved by the
US Army Corp of Engineers before construction activities begin.

Mr. Redinger has submitted his preliminary findings to the US Army Corps of Engineers, and
will submit a formal Jurisdictional Determination concurrent with preparation of engineering

plans.

e Contact the Subaqueous Lands section before “modifying” or “making
improvements” to any ditches. The Subaqueous Lands section can be reached by
phone at (302) 739-9943.

Mr. Redinger will contact Subaqueous Lands.
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e Wherever practicable, the applicant should mitigate impacts from impervious cover
via pervious pavers, as an alternative for conventional paving. Specifically, in those
areas designated for parking.

Acknowledged.

e This proposed project will lead to increased probability for future flooding events
due to removal of forest cover, filling of wetlands, and the creation of unnecessary
and avoidable increases in surface imperviousness through use of conventional or
“outdated” building or development practices (use of impervious paving materials
rather than pervious). Additionally, potential flooding impacts will be exacerbated
by more frequent and intense future precipitation events based on climate science
research. Finally, this project will lead to degraded water quality in the greater
Inland Bays watershed for the same reasons that increase the probability for future
flooding events.

Acknowledged.

Sustainable Development Recommendations

e The applicant should consider the use of recycled, energy efficient materials, and
renewable energy infrastructure.

Acknowledged.

e The Division of Climate, Coastal, & Energy offers incentives for clean
transportation (Workplace EV Charging) and energy efficiency. These programs
address climate change goals of reducing greenhouse gas emissions and improving
overall air quality (www.de.gov/greenenergy, www.de.gov/cleantransportation,
www.de.gov/eeif).

Acknowledged.

Nuisance Waterfowl Avoidance Recommendations
e Wet ponds created for stormwater management purposes may attract resident
Canada geese and mute swans that will create a nuisance for community
residents. High concentrations of waterfowl in ponds create water-quality problems,
leave droppings on lawn and paved areas, and can become aggressive during the
nesting season. Short manicured lawns surrounding ponds provide attractive habitat
for these species.

Recommendations:

1) To deter waterfowl from taking up residence in these ponds, DNREC
recommends planting the surrounding open space with a mix of native
wildflower plantings (to be planted in accordance with the Sediment and
Stormwater Plan approval agency requirements).
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2) Itis best to mow the open space area surrounding the pond only once a year,
either in February or March. If mowing must occur more often, it would be
helpful to leave a minimum buffer of 15-30 ft. in width to be mowed annually.
This area would be necessary to adequately deter the waterfowl from inhabiting
the area (when the view of the surrounding area from the pond is blocked, geese
can’t scan for predators and are less likely to reside and nest in the area of the
pond). In addition to deterring nuisance waterfowl, the native wildflower mix
will also serve to attract bees, butterflies, and other pollinators, and reduce run-
off, which can contain oil and other pollutants that homeowners may use on
their lawns and driveways.

Acknowledged.

For assistance in drafting a list of plants suitable for a stormwater management
pond buffer, please contact DNREC’s botanist, Bill McAvoy at (302) 735-8668 or
William.McAvoy@delaware.gov.

Acknowledged.

Mosquito-Nuisance Avoidance

Mosquito control issues are increasing as developments infringe on wetland areas
which often lead to increased demands by the public for mosquito control services.
These services are often underfunded as local property taxes do not support the
State’s mosquito control services. As a result, Homeowner’s Association (HOA)
often inherit the burden of dealing with mosquito issues. DRNEC provides the
following helpful recommendations (1) achieving good control in an
environmentally compatible manner requires technical knowledge, (2) the HOA
will need concurrence from all their homeowners/residents for if, how, when and
where any treatments will be done, (3) controlling mosquitoes can be quite costly
and an on-going problem, and (4) the HOA should be aware that there can be
liability issues that their treatment activities might cause, particularly in regard to
any claims of chemical trespass, misapplications, or adverse impacts to human
health or the environment from insecticide exposures. If the applicant has any
questions regarding mosquito control issues, they can contact Dr. Bill Meredith,
Mosquito Control Administrator at (302) 739-9917.

Acknowledged.

Fish & Wildlife Management

The proposed project is adjacent to Assawoman Wildlife Area, which is publicly
owned State land managed by the Division of Fish and Wildlife, DNREC. The
developer will need to contact the Regional Wildlife Biologist, Rob Gano, to
discuss this project. Rob can be reached at (302) 539-3160. The State is concerned
that the quantity and quality of wildlife habitat in the wildlife area, particularly near
the border, might be negatively affected by this development. In addition, DNREC
is concerned that there will be pressure by future residents to alter activities at the
wildlife area. The wildlife area was established in the mid-1990s and many of the
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activities have been on-going since that time. It is important that residents, of this
proposed community, are aware of wildlife management activities.

The developer should discuss the following issues with Rob Gano and make sure potential
residents are fully aware of wildlife area activities:

1)

2)

3)

4)

5)

The access road for the wildlife area borders this project on the eastern
boundary. This road provides access to staff, hunters, and other users of the
wildlife area which can include early morning hour use.

In addition to introducing human disturbance to the wildlife area, there is
concern that there will be pressure to alter established management methods.
Habitat management is extremely important to the health and use of the wildlife
area. Residents should be aware that herbicide control of invasive plant species
and controlled burning of grass stands are tools used to maintain wildlife
habitat.

Hunting is a legal activity that takes place on the wildlife area and is often used
by hunters in the early morning hours. Residents will be subject to the noise of
fire arms and barking dogs that are pursuing game. In addition, hunting within
100 yards of a dwelling is prohibited and the developer will need to work with
Rob to establish safety zones. Adequate buffers between dwellings and wildlife
area boundaries will need to be established. Hunting is a recreational
opportunity offered to all residents of Delaware, occurs on publicly owned land,
is a method of wildlife management, and is well established at this wildlife area.
The use of ATV’s (all-terrain vehicles) by non-wildlife area staff is illegal on
the wildlife area. This has become a problem at other wildlife areas where
residential developments have been built adjacent to state land. Not only do
ATV’s destroy habitat, but their use becomes an on-going enforcement issue.
During construction, measures should be taken so that on-site construction trash
does not blow onto the wildlife area. In addition, planting a wind break would
be useful in preventing residential trash from blowing onto the wildlife area in
the future. Residents should be aware that dumping trash on wildlife areas is
illegal.

Acknowledged.

Delaware State Fire Marshall’s Office — Contact Duane Fox 259-7037

Although not a requirement of the State Fire Prevention Regulations, the Office of the State Fire
Marshal encourages home builders to consider the benefits of home sprinkler protection in
dwellings. The Office of the State Fire Marshal also reminds home builders that they are obligated to
comply with requirements of Subchapter 111 of Chapter 36 of Title 6 of the Delaware Code which
can be found at the following website: http://delcode.delaware.gov/title6/c036/sc03/index.shtml

Acknowledged.

Preliminary meetings with fire protection specialists are encouraged prior to formal submittal.
Please call for appointment. Applications and brochures can be downloaded from our website:
wwwe.statefiremarshal.delaware.gov, technical services link, plan review, applications or brochures.

Acknowledged.
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Sussex County — Contact Rob Davis 302-855-7820

0]

0]

The development is within Tier 1 - Sussex County Unified Sanitary Sewer District
and sewer service is available. A sewer system concept evaluation must be
requested to define a connection point for new areas that were not previously
approved.

A “Use of Existing Infrastructure Agreement” is required for new areas and must be
approved prior to approval of construction plans. Sussex County Code, Chapter
110, requires that the Engineer and/or Developer request a Sewer System Concept
Evaluation (SSCE) from the Utility Planning Department for new areas of the
project not previously approved by providing the parcel(s) estimated equivalent
dwelling units (EDU) for the project, along with payment of a $1,000.00 fee for the
evaluation. The fee is to be payable to Sussex County Council. The Utility Planning
Department will review the parcel(s) and EDU, confirm capacity, provide the
connection point and define any additional parcels that must be served as part of the
project. Should it be determined that a pump station is required for the project,
additional information may be requested. This information will be conveyed to the
engineer and/or developer as well as the Sussex County Public Works department.
The Public Works Division will use this information when reviewing construction
drawings to verify that the correct connection point is used, and all required parcels
are served.

The proposed development will require a developer installed collection system in
accordance with Sussex County standards and procedures.

Onetime system connection charges will apply. Please contact the Utility Permits
Division at 302 854-7719 for additional information on charges.

Acknowledged.

If there are any questions regarding the attached, do not hesitate to contact me at
the above number or by e-mail: ken@axeng.com

Sincerely,

Kenneth R. Christenbury, P.E.
President, Axiom Engineering, LLC
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UTILITY AVAILABILITY
CHANGE OF ZONE #1900

On November 18, 2019 Tidewater Utilities indicated that they are ready and willing to
serve the needs of this project, including fire protection flow requirements of the
State Fire Marshal’s Office.

On October 23, 2019, the Sussex County Engineering Department’s PLUS Comments
states: “The development is within Tier 1 - Sussex County Unified Sanitary Sewer
District and sewer service is available.”



. —
UTILITIES, INC.

A Middlesex Water Company Affiliate

TIDEWATER
e

November 18, 2019

Sent via E-mail

Kenneth Christenbury, P.E.
Axiom Engineering, LLC
18 Chestnut Street
Georgetown, DE 19947

RE:  Tidewater Utilities, Inc. Willing and Able Letter — Parcel 134-16.00-51.00
Dear Mr. Christenbury:

Tidewater Utilities, Inc. (Tidewater) is willing and able to serve public water, including fire protection, to
Parcel 134-16.00-51.00 based on the terms and conditions of a water service agreement to be negotiated
and agreed upon by Tidewater and the owners of this parcel(s). This parcel is located within Tidewater’s
existing Certificate of Public Convenience and Necessity (CPCN) franchised area.

This development will be part of Tidewater’s Ocean View/Bethany Bay District. A series of well,
treatment plants and storage tanks will provide domestic and fire flows to this parcel.

Please feel free to contact me at 302-747-1325 if you have any questions or concerns regarding this
matter. Tidewater looks forward to meeting the water needs of this project.

Sincerely,
KoaTon £ . higpina

Kirsten Higgins
Director Contract Administration

Tidewater Utilities, Inc. 1100 South Little Creek Road, Dover, DE 19901 www.tuiwater.com (877) 720-9272



PLUS review 2019-09-02
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2) In addition to introducing human disturbance to the wildlife area, there is concern that
there will be pressure to alter established management methods. Habitat management
1s extremely important to the health and use of the wildlife area. Residents should be
aware that herbicide control of invasive plant species and controlled burning of grass
stands are tools used to maintain wildlife habitat.

3) Hunting is a legal activity that takes place on the wildlife area and is often used by
hunters in the early morning hours. Residents will be subject to the noise of fire arms
and barking dogs that are pursuing game. In addition, hunting within 100 yards of a
dwelling is prohibited and the developer will need to work with Rob to establish
safety zones. Adequate buffers between dwellings and wildlife area boundaries will
need to be established. Hunting is a recreational opportunity offered to all residents
of Delaware, occurs on publicly owned land, is a method of wildlife management,
and is well established at this wildlife area.

4) The use of ATV’s (all-terrain vehicles) by non-wildlife area staff is illegal on the
wildlife area. This has become a problem at other wildlife areas where residential
developments have been built adjacent to state land. Not only do ATV’s destroy
habitat, but their use becomes an on-going enforcement issue.

5) During construction, measures should be taken so that on-site construction trash does
not blow onto the wildlife area. In addition, planting a wind break would be useful in
preventing residential trash from blowing onto the wildlife area in the future.
Residents should be aware that dumping trash on wildlife areas is illegal.

Delaware State Fire Marshall’s Office — Contact Duane Fox 259-7037

Although not a requirement of the State Fire Prevention Regulations, the Office of the
State Fire Marshal encourages home builders to consider the benefits of home sprinkler
protection in dwellings. The Office of the State Fire Marshal also reminds home builders
that they are obligated to comply with requirements of Subchapter III of Chapter 36 of
Title 6 of the Delaware Code which can be found at the following website:
http://delcode.delaware.gov/title6/c036/sc03/index.shtml

Preliminary meetings with fire protection specialists are encouraged prior to formal
submittal. Please call for appointment. Applications and brochures can be downloaded
from our website: www.statefiremarshal.delaware.gov, technical services link, plan
review, applications or brochures.

Sussex County — Contact Rob Davis 302-855-7820

o The development is within Tier 1 - Sussex County Unified Sanitary Sewer District and

sewer service is available. A sewer system concept evaluation must be requested to
define a connection point for new areas that were not previously approved.

A “Use of Existing Infrastructure Agreement” is required for new areas and must be
approved prior to approval of construction plans. Sussex County Code, Chapter 110,
requires that the Engineer and/or Developer request a Sewer System Concept Evaluation
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Hydrologic Soil Group—Sussex County, Delaware
(EVERGREEN SOILS)
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Hydrologic Soil Group—Sussex County, Delaware

(EVERGREEN SOILS)
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MAP INFORMATION

The soil surveys that comprise your AOI were mapped at
1:24,000.

Warning: Soil Map may not be valid at this scale.

Enlargement of maps beyond the scale of mapping can cause
misunderstanding of the detail of mapping and accuracy of soil
line placement. The maps do not show the small areas of
contrasting soils that could have been shown at a more detailed
scale.

Please rely on the bar scale on each map sheet for map
measurements.

Source of Map: Natural Resources Conservation Service
Web Soil Survey URL:
Coordinate System: Web Mercator (EPSG:3857)

Maps from the Web Soil Survey are based on the Web Mercator
projection, which preserves direction and shape but distorts
distance and area. A projection that preserves area, such as the
Albers equal-area conic projection, should be used if more
accurate calculations of distance or area are required.

This product is generated from the USDA-NRCS certified data as
of the version date(s) listed below.

Soil Survey Area: Sussex County, Delaware
Survey Area Data: Version 19, Sep 14, 2018

Soil map units are labeled (as space allows) for map scales
1:50,000 or larger.

Date(s) aerial images were photographed: Dec 31, 2009—Jun
27,2017

The orthophoto or other base map on which the soil lines were
compiled and digitized probably differs from the background
imagery displayed on these maps. As a result, some minor
shifting of map unit boundaries may be evident.

Natural Resources
== Conservation Service

Web Soil Survey
National Cooperative Soil Survey

1/9/2019
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Hydrologic Soil Group—Sussex County, Delaware

EVERGREEN SOILS

Hydrologic Soil Group

Map unit symbol Map unit name Rating Acres in AOI Percent of AOI

BhA Berryland mucky loamy |A/D 26.7 4.3%
sand, 0 to 2 percent
slopes

HnA Hammonton sandy B 86.4 13.9%
loam, 0 to 2 percent
slopes

HvA Hurlock sandy loam, 0 |A/D 230.9 37.2%
to 2 percent slopes

KsA Klej loamy sand, 0to 2 |A/D 17.7 2.9%
percent slopes

MmA Mullica mucky sandy A/D 172.0 27.7%
loam, 0 to 2 percent
slopes

MuA Mullica-Berryland A/D 87.2 14.0%
complex, 0 to 2
percent slopes

Totals for Area of Interest 621.0 100.0%

USDA

=
|

Natural Resources
Conservation Service

National Cooperative Soil Survey

Web Soil Survey

1/9/2019
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Hydrologic Soil Group—Sussex County, Delaware EVERGREEN SOILS

Description

Hydrologic soil groups are based on estimates of runoff potential. Soils are
assigned to one of four groups according to the rate of water infiltration when the
soils are not protected by vegetation, are thoroughly wet, and receive
precipitation from long-duration storms.

The soils in the United States are assigned to four groups (A, B, C, and D) and
three dual classes (A/D, B/D, and C/D). The groups are defined as follows:

Group A. Soils having a high infiltration rate (low runoff potential) when
thoroughly wet. These consist mainly of deep, well drained to excessively
drained sands or gravelly sands. These soils have a high rate of water
transmission.

Group B. Soils having a moderate infiltration rate when thoroughly wet. These
consist chiefly of moderately deep or deep, moderately well drained or well
drained soils that have moderately fine texture to moderately coarse texture.
These soils have a moderate rate of water transmission.

Group C. Soils having a slow infiltration rate when thoroughly wet. These consist
chiefly of soils having a layer that impedes the downward movement of water or
soils of moderately fine texture or fine texture. These soils have a slow rate of
water transmission.

Group D. Soils having a very slow infiltration rate (high runoff potential) when
thoroughly wet. These consist chiefly of clays that have a high shrink-swell
potential, soils that have a high water table, soils that have a claypan or clay
layer at or near the surface, and soils that are shallow over nearly impervious
material. These soils have a very slow rate of water transmission.

If a soil is assigned to a dual hydrologic group (A/D, B/D, or C/D), the first letter is
for drained areas and the second is for undrained areas. Only the soils that in
their natural condition are in group D are assigned to dual classes.

Rating Options
Aggregation Method: Dominant Condition

Component Percent Cutoff: None Specified
Tie-break Rule: Higher

USDA  Natural Resources Web Soil Survey 1/9/2019

=== Conservation Service National Cooperative Soil Survey Page 4 of 4
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STORMWATER MANAGEMENT AND FLOODPLAIN OVERVIEW
CHANGE OF ZONE #1900

According to the Federal Emergency Management Agency’s Flood Insurance Rate
map, the property is not subject to FEMA regulated flood zones. This does not
indicate that the project has no possibility of flooding or contributing to flooding on
adjacent properties. Accordingly, the site will be designed with Best Management
Practices in compliance with Sussex Conservation District requirements. The Sussex
Conservation District will requires management of the 10-year and 100-year
discharges to pre-development rates. The purpose of this requirement is to prevent
adverse effects of these storms to other properties located adjacent to the receiving
waters.

October 18, 2019
Existing Ditch located on the southwest property line of Evergreen RPC
Evergreen RPC is located on the left side of the photo, existing, adjoining residential homes in
Plantation Park are shown on the right side of the photo.

Evergreen RPC drains to the rear of the project site to an existing wetland ditch.
Kenneth Redinger has been retained to map out the extents of regulated wetlands
on the project site adjacent to the ditch. The developer intends to apply for a
Nationwide Permit with the U.S. Army Corps of Engineers to perform maintenance
excavations on the portions of the ditch that are on the subject property. If drainage
easements can be obtained from the adjoining property owners, additional off-site
maintenance will be included in the permit application.




GATHERED. THE DATA SHOWN IS SUFFICIENT FOR PLANNING AND REGIONAL STUDY PURPOSES ONLY.

NO FIELD SURVEY WAS PERFORMED OR IS IMPLIED BY THIS DRAWING.

IMAGE OBTAINED FROM GOOGLE EARTH PRO.
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GRADING, EXCAVATION OR OTHER TOPOGRAPHIC CHANGES THAT OCCURRED AFTER THE DATA WAS
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NOTES TO USERS

This map is for use in administering the Mational Flood Insurance Program. It
does not necessarily identify all areas subject to flooding, particulardy from local
drainage sources of small size. The community map repository should be
‘consulted for possible updated or additional flood hazard information.

To cblain mede detailed miolmwon in aeas where Base Flood Elevations
(BFEs) and/ar , users to consult
the Flood Profiles and | Fium‘May Dalu and'or Summary of Stillwater Elevations
tables contained within the Flood Insurance Study (FIS) report that accompanies
this FIRM. Users should be aware that BFEs shown on the FIRM represant
rounded whole-foot elevations. These BFEs are intended for flood insurance
rating purposes only and should not be used as the sole source of flood
elevation information. Accordingly, floed elevation data presented in the FIS
report should be utilized in comjunction with the FIRM for purposes of
won andlor flocdpla

Coastal Base Flood Elevations shown on this map apply only landward of
0.0 Morth American Vertical Datum of 1988 (NAVD B8). Users of this FIRM should

be aware that coastal flood elevations are also provided in the Summary of

Stillwater Elevations tables in the Flood Insurance Study report for this jurisdichon.
Elevations shown in the Summary of Stilwater Elevations tables should be used for
congtruction andior flosdplain management purposes when they are higher than
the elevations shown on this FIRM.

of the were p at cross sections and interpoiated
betwsen cross sections. The floodways were based on hydraulic considerations
with regard o requirements of the National Flood Insurance Program, Floodway
widths and other pertinént floodway data are provided in the Flood Insurance
Study report for this jurisdiction.

Certain areas not in Special Flood Hazard Areas may be protected by fleod
control structures. Refer to Section 2.4 "Flood Protection Measures” of the
Flood Insurance Study repor for information on flead eontrol structures for this
jurisdiction

The projection used in the preparation of this map was State Plane Delaware
zone (FIPSZONE 0700). The horlzontal datum was MAD 83, GRS80 spheroid.
Differences in datum, spherced, projection or State Plane zones used in the
production of FIRMs for adjacent jurisdictions may resull in sight posiional
differences in map fealures across These do
not affect the accuracy of information shown on this FIRM.

Flood elevations on this map are referenced to the North American Vertical Datum
of 1988, These flood elevations must be compared o structure and ground
elevations referenced 1o the same vertical datum. For information regarding
conversion between the National Geodetic Vertical Datum of 1929 and the
North American Vertical Datum of 1988, visit the National Geodetic Survey

5 ov or contact the National Geodetic Survey at

NGE Information Services

NOAA, NINGS12

National Geodatic Survey

SEMC-3, #6202

1315 East-West Highway

Silver Spring, Maryland 20910-3282
(301) T13-3242

To obtain currend elevation, description, andior location information for bench
marks shown on this map, please contact the Information Senvices Branch
of the Mational Geodelic Survey a! (301) 713-3242, or wisit its website al
bt hwww ngE noSE gov.

Base map information shown on this FIRM was provided in digital format by
Delaware Geospatial Data Exchange. The base map features were compiled at a
scale of 1:24,000 from serial photography dated 2011,

This mag reflects more detailed and up-to-date stream channel configurations
than those shown on the previous FIRM for this urisdiction. The fiocdplaing and
floodways that were transferred from the previous FIRM may have been adjusted
to confirm to these new stream channel configurations. As a result, the Flood
Profiles and Floodway Data tables in the Flood Insurance Study Report (which
contains authoritative hydraulic data) may reflect stream channel distances that
differ from what is shown on this map,

Corporate limits shown on this map are based on the best data avaslable at the
time of publication. Because changes due to annexations or de-annexations may
have eccurred after this map was published, map users should contact appropriate
community officials o verfy curent corporate limit locations,

Pilease refer to the separately printed Map Index for an overview map of the
county showing the layout of map panels; community map repository addresses;
and a Listing of Communities table containing Mational Ficod Insurance Program
dates for each community as well as a listing of the panels on which each
eomemunity is located

The AE Zone category has been divided by a Limit of Moderate Wave Action
(LIMWA). The LIMWA represents the approximate landward limit of the 1.5-foot
beeaking wave. The effects of wave hazards between the VE Zone and the LIMWA
{ed between the shoreline and the LIMWA for areas where VE Zones are not
identified) will be similar to, but less severe than those in the VE Zone,

Contact the FEMA Map Information eXchange at 1-877-336-2627 for

available products with this FIRM. Available products
may  include pmnusly issued Letters of Map Change, aFlood Insurance
Study report, andior digital versions of this map. The FEMA Map Information
eXchange may also be reached by Faxat 1-BO0D-358-9620 and their website
at hitp:ilwww, msc {ama gov.

i you have questions about this map or questions concerning the National Flood
Insurance Program in general, please call 1-877-FEMA MAP (1-877-335-2627) or
wikit the FEMA website at htip (fwww fema govibusnessinfip,

COASTAL BARRIER
RESOQURCES SYSTEM (CBRS) LEGEND

10-01-1583 CBRS Area

FLOOD INSURANCE NOT AVAILABLE FOR STRUCTURES NEWLY BUILT OR
SUBSTANTIALLY MPROVED ON OR AFTER QCTOBER 1, 1883, IN DESIGNATED
CBRS AREAS.

11-16-1980 CBRS Arca
FLOOD INSURANCE NOT AVAILABLE FOR STRUC"URES NEWALY BUILT OR
SUBSTANTIALLY IMPROVED ON OR AFTER

CBRS AREAS.

10-01-1983 Otherwise Protected Area (OPA)

FLOOD INSURANCE NOT AVAILABLE FOR STRUCTURES MNEWAY BUILT OR
SUBSTANTIALLY IMPROVED ON OR AFTER OCTOBER 1, 1983 IN DESIGNATED
OPAs VATHIN THE CBRS

11-16-1991 Otherwise Protected Area (OPA)

FLOOD INSURANCE NOT AVAILABLE FOR STRUCTURES NEWLY BUILT OR
SUBSTANTIALLY IMPROVED ON OR AFTER NOVEMBER 16, 1891, IN DESIGNATED
OPAs WITHIN THE CBRS

12-06-1999 Otherwise Protected Area (OPA)

FLOOD INSURANCE NOT AVAILABLE FOR STRUCTURES NEWLY BUILT OR
SUBSTANTIALLY IMPROVED ON OR AFTER DECEMBER 06, 1959, IN DESIGNATED
‘OPAs VWATHIN THE CBRS.

Boundaries of the John H. Chafee Coastal Barrier Resources System
(CBRS) shown on this FIRM were transferred from the official CBRS
source mapis) for this area amd are depicted on this FIRM for informational
purposes only. The official CBRS maps are enacted by Congress via the
Coastal Barrier Resources Act, as amended, and maintained by the US.
Fish and Wildlife Serviee (FWSL The official CBRS maps used to
determine whether or not an area is beated within the CBRS are available
for download at hipdiwww.fws.gov, For an official determination of
whether or not an arca is located within the CBRS, or for any questions
regarding the CBRS, please contact the FWS field office for this area at
(410) 5734500,
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PUBLIC MAPPING OF ENVIRONMENTAL
CONDITIONS



PUBLIC MAPPING OF ENVIRONMENTAL CONDITOINS
CHANGE OF ZONE #1900

Publicly available data for the environmental conditions of the site have been
downloaded including the following:

e 2018 Google Earth Satellite Imagery
o State Wetland Maps
o Wellhead Protection Area Maps

o Excellent Recharge areas

Field conditions on the property are being evaluated by Kenneth Redinger,
Environmental Scientist.
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NO FIELD SURVEY WAS PERFORMED OR IS IMPLIED

AFTER THE DATA WAS COMPILED.

TAX PARCEL GEOMETRY DATA SHOWN WAS PRODUCED FROM AN ESRI
IMAGE OBTAINED FROM GOOGLE EARTH PRO

SHAPE FILE RECEIVED FROM SUSSEX COUNTY MAPPING IN 2018, AND MAY NOT REFLECT

SCALE INDICATED IS APPROXIMATE.
BY THIS DRAWING.
SUBDIVISIONS THAT OCCURRED

NOTE:
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NOTE: SCALE INDICATED IS APPROXIMATE. NO FIELD SURVEY WAS PERFORMED OR IS IMPLIED BY THIS
DRAWING. THE DATA SHOWN WAS PRODUCED FROM AN ESRI SHAPE FILE RECEIVED FROM SUSSEX COUNTY
MAPPING IN 2018, AND MAY NOT REFLECT SUBDIVISIONS THAT OCCURRED AFTER THE DATA WAS COMPILED.
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MAPPING IN 2018, AND MAY NOT REFLECT SUBDIVISIONS THAT OCCURRED AFTER THE DATA WAS COMPILED.

NOTE: SCALE INDICATED IS APPROXIMATE. NO FIELD SURVEY WAS PERFORMED OR IS IMPLIED BY THIS
DRAWING. THE DATA SHOWN WAS PRODUCED FROM AN ESRI SHAPE FILE RECEIVED FROM SUSSEX COUNTY







DRAFT WETLAND IMPACT PERMIT



DRAFT WETLAND IMPACT PERMITS
CHANGE OF ZONE #1900

The applicant has retained Kenneth W. Redinger to evaluate the environmental
conditions of the subject property. Based on Mr. Redinger’s review, ditch
maintenance can be completed under a U.S. Army Corps of Engineer’s (USACE)
Nationwide Permit. Preliminary meetings with the USACE, and the draft permit
drawings shown have been submitted for regulatory review. One of the conditions
of approval for CZ#1900 is that all federal, state and local permits be obtained
before construction commences. Portions of the existing ditch on the subject
property are to be the subject of ditch maintenance.

October 18, 2019
Existing Ditch located on the southwest property line of Evergreen RPC
Evergreen RPC is located on the left side of the photo, existing, adjoining residential homes in
Plantation Park are shown on the right side of the photo.

In addition to off-site ditch maintenance, the applicant will meet with adjoining
property owners to discuss the possibility of performing maintenance cleanouts on
properties willing to grant temporary construction easements for the maintenance.
If such easements are granted, the draft permits shown will be amended to reflect
the amended scope of work.
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WETLAND STUDY LETTER



Kenneth W. Redinger Environmental Services

P.O. Box 479 / Horntown, Virginia 23395
Phone: (757) 894-7032 / E-mail: kwredinger@gmail.com

November 26, 2019 - Via Email

Axiom Engineering, LLC
18 Chestnut Street
Georgetown, Delaware 19947

Attn: Kenneth R. Christenbury, P.E.

Re:  Wetland Delineation Update, Parcel 1-34-16.00-51.00 (16.10Acres)
Evergreen Residential Planned Community (RPZ-CZ#1900)
Parker House Road (SCR 362), Frankford, Baltimore Hundred, Sussex County, DE
Property Owner/Applicant: Michael P. Justice

Mr. Christenbury,

On behalf of the property owner/applicant, Michael P. Justice, the subject parcel has been
evaluated to determine the extent of waters of the United States, including wetlands subject to
the U.S. Army Corps of Engineers (USACE) Regulatory Program under Section 404 of the
Clean Water Act (CWA) and the Delaware Department of Natural Resources and Environmental
Control (DNREC) Wetlands and Subaqueous Lands Section under Title 7 Chapters 66 and 72 of
the Delaware Code. The intent of this letter is to provide an update on the location of wetlands
and/or other Waters of the United States within the subject property for general planning
purposes.

On-site investigations were conducted within the subject parcel by Kenneth W. Redinger
Environmental Services between March 4 and November 8, 2019 to delineate wetland
boundaries in accordance with the 1987 Corps of Engineers Wetland Delineation Manual and the
Regional Supplement to the Corps of Engineers Wetlands Delineation Manual: Atlantic and Gulf
Coastal Plain Region, Version 2.0 (November 2010) and associated regulatory guidance.

Based on the evaluation of hydrology, vegetation and soils made during the on-site
investigations, a total of 5,518 square feet of palustrine forested wetlands that may be subject to
regulation under Section 404 of the CWA have been identified within the southeastern portion of
the subject parcel, as depicted on a Wetlands Plan by Axiom Engineering, LLC dated July 24,
2019. A man-made drainage channel located along the southern property boundary may also be
regulated as Waters of the United States for the purposes of Section 404 of the CWA. No state
regulated wetlands were identified within the subject parcel.

A request to confirm the limits of wetlands and Waters of the United States within the subject
parcel will be submitted to the Philadelphia District USACE upon completion of the Wetland
Delineation Report in mid-December 2019.

Prior authorization from the USACE will be obtained for any unavoidable impacts to
jurisdictional wetlands and/or Waters of the United States that may be required for site
development.



Justice Wetland Delineation Update
November 26, 2019
Page 2 of 2

I will provide a final Wetland Delineation Report for the Sussex County Council Public Hearing
scheduled for January 28, 2020.

Please contact me with any questions you may have concerning this project in the meantime.

Sincerely,

Kenneth W. Redinger
Professional Wetland Scientist #2126






DRAFT HOA COVENANTS AND RESTRICTIONS



Sussex County Tax Map No. 1-34-16.00-51.00

Prepared By and Return To:
Sergovic Carmean Weidman McCartney & Owens, P.A.
P.O. Box 751, Georgetown, DE 19947

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS OF
FOR EVERGREEN RESIDENTIAL PLANNED COMMUNITY

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS is
entered into and declared by Michael P. Justice, Trustee of the Michael P. Justice Revocable
Trust dated July 20, 2017 (hereinafter referred to as “Declarant™), which is the owner of the
property identified in Exhibit “A” hereto and declares that the lands described in Exhibit “A”
shall be subject to and bound by the following Declaration of Covenants, Conditions and
Restrictions for the Evergreen Residential Planned Community.

The Declarant has deemed it desirable for the efficient preservation of values and
amenities in said Community,® to create an agency to which will be delegated and assigned the
powers of maintaining and administering the community facilities, Common Areas,®> and
administering and enforcing the covenants, conditions and restrictions and levying, collecting
and disbursing the assessments and charges hereinafter created; and

The Declarant will cause a nonprofit corporation, The Evergreen Residential Planned
Community Owners Association, Inc. (hereinafter the "Association™), to be incorporated under
the laws of the State of Delaware, for the purpose of exercising the functions aforesaid.

The Declarant, intending to be legally bound, and to bind the property which is the

subject matter of this Declaration, and intending that such restrictive covenants, conditions and

L As hereinafter defined.
2 As hereinafter defined.



restrictions shall run with title to the land, and to bind the heirs, administrators, executors and
assigns of every lot owner acquiring the lands described in Exhibit “A” hereto, hereby declares
as follows:

1. Definitions. The following words, when used in this Declaration (unless the
context shall prohibit) shall have the following meanings:

A. "Architectural Review Committee™ or “ARC” shall mean and refer to the
committee appointed by the Declarant or the Association to review plans for construction on
each Lot.

B. "Association™ shall mean and refer to The Evergreen Residential Planned
Community Owners Association, Inc., or such other membership corporation as the Declarant
shall form, its successors and assigns.

C. *“Community” shall mean and refer to Evergreen Residential Planned
Community.

D. "Declarant” shall mean and refer to Michael P. Justice, Trustee of the
Michael P. Justice Revocable Trust dated July 20, 2017, and any successor.

E. “Declaration’” shall mean and refer to this instrument.

F. "Lot™ shall mean and refer to any unimproved or improved plot of land
intended and subdivided for a detached single family residence, shown upon the Record Plat as a
numbered parcel, but shall not include the "Common Areas" as hereinabove defined.

G. "Member" shall mean and refer to all those Owners who are members of the

Association as provided in Paragraph 11 A of this Declaration.



H. ""Mortgage' shall mean and refer to any mortgage, deed of trust, or similar
instrument granted as security for the performance of any obligation.

I. "Owner" shall mean and refer to the record owner, whether one or more
persons or entities, holding a fee simple title to any Lot, but shall not mean or refer to any
mortgagee or subsequent holder of a mortgage, unless and until such mortgagee or holder has
acquired title pursuant to foreclosure or any proceeding in lieu of foreclosure.

J. "Record Plat" shall mean the plat of record in the Office of the Recorder of
Deeds, in and for Sussex County, recorded in Plot Book  at Page _ , depicting the
Property and all of the Lots, the Common Areas and the sidewalk easement.

K. “Sidewalk Easement” shall mean the sidewalk as shown on the Record Plat.
The sidewalk is located on one side of the internal street and are located as depicted on the
Record Plat. The Sidewalk Easement is reserved to the Association for its upkeep and
maintenance and for use of its members and guests, whose use is limited to pedestrian use, non-
motorized bicycles, baby carriages, sleds (in winter); however, skating and skate boarding are a
prohibited use.

2. Property subject to this Declaration. The lands set forth in Exhibit “A” hereto are

made subject to this Declaration (the “Property™).

3. Common Area. The road or roads, the stormwater management erosion and

sediment control facilities, designated private community open space, forested buffer, the
Sidewalk Easement and the street lighting (hereinafter “common areas”) shown and depicted and
so designated in Plot Book _ at Page __ , a plot titled, The Evergreen Residential Planned

Community, serve the property which is the subject of this Declaration; the road(s), Sidewalk



Easement and street lighting shown on the recorded plot are private right-of-ways and common
areas benefiting all Lots shown on the Record Plat; and it is hereby provided that the road or
roads, Sidewalk Easement, street lighting and common areas shown on the Record Plat, is
declared to be private road(s), a private Sidewalk Easement, private street lighting, private
common areas and private storm water management erosion and sediment control facilities and
that each property owner who obtains a deed for a Lot as shown on the Record Plat as served by
such road(s), Sidewalk Easement, street lighting, common areas, and private storm water
management erosion and sediment control facilities by the acceptance of such conveyance,
hereby agrees to be responsible for maintaining, repairing, replacing the Common Areas
including the roads, street, Sidewalk Easement, street lights, and providing electric service for
street lighting and for the up keep of all improvements on such road(s) and Common Areas
through the Association (“Common Areas”).

4. Maintenance by Association. The responsibility for maintenance, repair and

replacement of the Common Areas shall be the responsibility of the Association and the
assessment of such cost shall be prorata among all Lot Owners served with each Lot having an
equal assessment to all other Lots served by such road(s), Sidewalk Easement, street lighting and
Common Areas.

5. Remedial or Restrictive Council. The Declarant further declares that all Lots

created on the lands that are the subject matter of this Declaration shall be subject to the
following remedial or restrictive covenants:
A. The numbered Lots shall not be used to harbor or raise any swine, hogs,

chickens or any non-domesticated animals, including horses, sheep, cows, goats, etc.



B. All Lots shall only be improved by stick-built, custom-built, or modular
residential structures, which have not previously been occupied or received a certificate of
occupancy at another location. Each main dwelling structure must have a an under roof and
heated living area of a minimum of 1,800 square feet for one-story dwellings, and 2,200 square
feet for two-story dwellings, exclusive of decks and porches. Each main dwelling unit roof(s)
shall have:

(1) A minimum roof pitch of 5'/12" for a single story main dwelling;

(2) For a two-story main dwelling, the roof pitch may be modified to
accommodate hip roofs, gambrel roofs and/or mansard roofs; provided however, that a gambrel,
hip or mansard roof must have a minimum 3°/12” pitch;

(3) Shed roofs and flat roofs shall not be allowed on a main dwelling or
garage, unless approved by the ARC as being in harmony with the architecture of the main
dwelling, and all porch roofs shall have a minimum of 3/12" pitch.

C. Each main dwelling shall have an attached garage.

D. Manufactured homes shall be strictly prohibited. A manufactured home
shall be a housing unit defined by the Sussex County Comprehensive Zoning Ordinance as a
mobile home or trailer, and if not defined by such Ordinance, shall be a housing unit which
moves to the site affixed to a chassis. Modular homes are permissible. A modular home is any
structure that is trucked to the site with its interior components constructed off-site. No structure
of any temporary character, shack, barn or other outbuildings, except as provided herein, shall be
placed on any Lot at any time, except during periods of construction for storage of materials, and

such temporary structures shall not in any event be used for living quarters.



E. All buildings or structures placed on the Lots are subject to the building
setback requirements for front, side and rear property lines as ordained by the RPC approval of
Evergreen Residential Planned Community by the Sussex County Government. No shed
structure shall be allowed.

F. Travel trailers, motor homes, campers, wave runners, boats and/or boat
trailers may be placed at the rear of the property, behind the home, provided the placement does
not encroach on any side yard or rear yard setback requirement, and is not visible from the street
or streets.

G. All grass is to be no greater than six (6) inches in height. If grass is
greater than six (6) inches in height, the Declarant, the Association, or their successors have the
right to cut said grass and the property owner shall be required within five (5) days of invoicing
to pay the cost incurred by the invoicing entity doing such work.

H. The only detached accessory structure permitted shall be one (1) garage
type structure per Lot as an accessory to an existing or fully completed main dwelling. The
siding and roof materials and color of any detached garage must match the main structure, and
the roof of the garage must have a roof pitch of no less than 4°/12°. The size of the any detached
garage shall be no greater than 24' x 24" and not less than 12” x 12”.

I All driveways must be covered with cement, tar and chip, blacktop,
concrete paver, brick, or by a pervious surface approved by the ARC as in harmony with the
architecture of the main dwelling and beneficial to storm water management, and fully
completed within six (6) months of the Certificate of Occupancy for the main dwelling on any

Lot.



J. No drying lines for the drying or airing of fabrics or other material will be
permitted on the site within view of the streets.

K. No stripped down, partially wrecked or junked motor vehicles are to be
located on the property and exposed to view. No repairing or overhauling of automobiles will be
permitted unless contained within a fully enclosed garage. In the event an automobile is not used
for an extended period of time, it must be removed or stored within a garage.

L. No noxious, offensive or illegal activity shall be carried on any Lot. Lot
Owners shall not perform any acts, or carry on any practices which may be a nuisance or menace
to other Lot Owners, including permitting their dogs to bark continually that would be annoying
to adjoining Lots as to cause a nuisance or unreasonably disturb any resident of the Community.

M. No business activities shall be authorized on any Lot, except however,
customary home occupations may be maintained on any Lot; however, excluded from home
occupations shall be barber shops and beauty salons.

N. No trash, ashes, garbage or other refuse shall be dumped, stored or
accumulated on any Lot.

0. No outside burning of wood, trash, garbage or household refuse shall be
permitted.

P. Once construction of any building, whether a main residential structure or
permitted accessory structure limited to one detached garage per lot as further specified in 5.G.,
above, shall have commenced, such construction shall proceed without delay until the same is
completed, unless the delay is attributed to causes beyond the control of the owner. Cessation of

work, once started for a continuous period of ninety (90) days, shall be prima facie evidence of



an attempt to abandon the same, and any abandonment of commenced construction shall be
deemed a nuisance. All Lots must be graded and seeded within six (6) months of obtaining a
Certificate of Occupancy for any main dwelling.

Q. The Property may be located in the vicinity of land used primarily for
agricultural purposes on which normal agricultural uses and activities have been afforded the
highest priority status. It can be anticipated that such agricultural uses and activities may now or
in the future involve noise, dust, manure and other odors, the use of agricultural chemicals and
nighttime farm operations. The use and enjoyment of the Property is expressly conditioned upon
acceptance of any annoyance or inconvenience which may result from such normal agricultural
uses and activities. This restriction incorporates the notice of agricultural use protection
ordained by the Sussex County Code at 8 99-6 G(1).

R. The numbered Lots as developed by the individual Lot Owners of the Lots
in the Community are subject to a stormwater management plan, which includes, and is not
limited to specifications for culvert pipes to be placed under driveways. Each Owner of a
numbered Lot, upon development of a driveway to serve that Lot, shall be responsible for the
installation of a culvert pipe conforming to the location and specifications of the construction of
culvert pipes beneath driveways as contained in the record drainage plan for the Community of
record in the Office of the Sussex County Planning and Zoning Commission. The installation of
the culvert pipe under driveways and the maintenance of same shall be the sole responsibility of
the Lot Owner installing the driveway and the culvert pipe. The Lot Owners recognize that the
failure to properly install the culvert pipes under the driveways in conformance with the drainage

plan may cause Sussex County to withhold a building or occupancy permit until the driveway



culvert pipe is brought to the standards required by the approved drainage plan. Each Lot Owner
agrees to install the underground driveway culvert pipe in accordance with the specifications
hereinabove established, and the cost to correct any installed culvert pipe to meet those
specifications shall be at the sole cost of the Lot Owner.

S. Some of the Lots may contain wetlands regulated by the U.S. Army Corps
of Engineers and/or State of Delaware. Any Lot conveyed, if known by the Declarant to contain
wetlands, shall include in its deed a notice and warning that such Lot contains regulated wetlands
which shall state the following: “This site contains regulated wetlands--activities within these
wetlands may require a permit from the U.S. Army Corps of Engineers and/or the State of
Delaware.” This restriction is provided to comply with Sussex County Code § 99-6 H.

T. Any Lot which contains any portion of the Sidewalk Easement as depicted
on the Record Plat is subject to a Sidewalk Easement. The Owners of such Lots shall cooperate
with the Association in maintaining the portion of the Sidewalk Easement located on such Lot
free of obstruction and to allow the uses permitted in the Sidewalk Easement. Additionally, if a
Lot Owner cause’s damage to a portion of the improvements created within the Sidewalk
Easement, the Lot Owner causing such damage shall be subject to a special assessment imposed
by the Association to effect repairs caused to the sidewalk improvements of the Lot Owner by
the Lot Owner’s agents or contractors causing damage.

6. Lots subject to Assessment by the Association. By taking title to a deed for a Lot

subject to these restrictive covenants, the Lot Owner recognizes that the Association will
determine whether any street and road improvements, and/or Common Area improvements

shown on the approved Record Plat, requires maintenance and/or repair. All assessments for



maintenance expense of roads and/or drainage facilities shall be determined in a like manner.
Each Lot Owner recognizes that the provisions of this restrictive covenant are intended to
comply with, and to bring the Community into conformity with the requirements of the Sussex
County Code § 99-27.

7. Creation of Corporation for Owners Association. The Declarant will cause a

nonprofit corporation, The Evergreen Residential Planned Community Owners Association, Inc.,
to be incorporated under the laws of the State of Delaware, for the purpose of exercising the

functions of the Association under this Declaration.

8. Reservation of Easements by Declarant. The Declarant has the right to grant and
reserve easements and rights-of-way through, under, over and across the common areas, and
easements for the installation, maintenance and inspection of the lines and appurtenances for
public or private water, sewage, drainage, gas, electricity, telephone, cable television and any
other utility.

9. Architectural Approval of Structures. In order to insure the development and

maintenance of the Community as a residential development of high standards, no building,
structure, fence, wall or other erection shall be commenced, erected, maintained or used, nor
shall any addition to or change or alterations therein, or in the use thereof, be made upon any Lot
which is subject to the Declaration, no matter for what purpose or use, until complete and
comprehensive plans and specifications showing the nature, kind, shape, height, materials, floor
plans, exterior architectural scheme, location and placements on the Lot, structure or other
erection, the grading and landscaping of the Lot to be built upon or improved, and such other

information as may be necessary to determine the type, nature or scope of the proposed
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improvement as is reasonably necessary, shall be submitted to and approved in writing by the
ARC, or its successors. The plans shall be submitted to the ARC for approval along with a
payment in the amount as set forth from time to time by the Association to discharge its
expenses, if any. If the ARC does not reject a submitted plan within thirty (30) days of verified
receipt, the plan shall be deemed approved by the ARC, except that any approval obtained by the
passage of time without action or otherwise, shall not authorize any construction which is in
violation of any explicit prohibition herein provided. Verified receipt shall be by accepted
certified mail, registered mail, or written receipt of hand delivery. Plans shall be delivered to the
Declarant, until the Association is organized by its first election of Directors by the members,
and, thereafter, to the registered agent of the Association. A copy all such plans and
specifications, finally approved as aforesaid, shall be lodged permanently with the ARC;
PROVIDED, HOWEVER, that nothing herein shall require the aforesaid approval as to interior
decorations, alterations or changes.

The ARC, or its successors, shall have the right to refuse to approve any such
plans or specifications, grading or landscaping plans or changes, which are not in compliance
with Paragraph 5 of the Declaration, or not suitable or desirable to the ARC, or its successors,
based upon an application of the mandatory architectural considerations herein provided. In
passing on such plans, the ARC shall take into consideration the suitability of the proposed
building or other improvements or erections and/or the materials of which the building or other
improvements or erections are to be built, and the site upon which it is proposed to be built, the
harmony thereof with the surroundings, and the harmony of such improvements, additions,

alterations or changes, as planned, on the adjacent or neighboring property, and any and all
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factors which in its opinion, would affect the harmony of such proposed improvements,
erections, alterations or changes with previously approved structures on Lots subject to this
Declaration.

10. Binding Effect. These restrictions and remedial provisions are binding on the

Declarant, and on each Lot Owner who takes title to a Lot in the Community and shall bind and
run with title to the Lots.

11. Membership and Voting Rights.

A. Every Owner of a Lot, which is subject to assessment shall be a Member
of the Association provided, however, that any such person or entity who holds such interest
merely as security for performance of an obligation shall not be a Member, unless and until such
person or entity has succeeded to such Owner’s interest by enforcement of such security interest.
Membership shall be appurtenant to and may not be separated from the ownership of any Lot,
which is subject to assessment. Provided, however, that the Declarant shall be considered an
Owner of each Lot held by it, whether such Lot or Lots are or are not subject to assessment.

B. The Association shall have one class of voting membership; Class A:
which shall be all Owners, including the Declarant. Class A members shall be entitled to one (1)
vote for each Lot. When more than one person holds an interest in any Lot all such persons shall
be members. The vote of such Lot shall be exercised as the Owners themselves determine, but in
no event shall more than one (1) vote be cast with respect to any Lot.

C. The Declarant shall establish the Association by the filing of a Certificate

of Incorporation of the Association when the Declarant, at its sole discretion, deems the creation
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of such Association appropriate, except that the Certificate of Incorporation shall be filed by the
Declarant no later than January 1, 2025.

12. Property Subject to Declaration. The real property subject to this Declaration is

all that property located in Baltimore Hundred, Sussex County, Delaware as shown on the
Record Plat, and as described in Exhibit "A." The lands subject to this Declaration shall also be
subject to restrictions, easements or rights of way previously granted by the Declarant, or its
predecessors in title as recorded in the Office of the Recorder of Deeds, in and for Sussex
County.

13. Property Rights in the Common Areas.

A. Owners” Easement of Enjoyment. Every Owner shall have a right of

easement of enjoyment in and to the Common Areas, and such easement shall be appurtenant to
and shall pass with the title to every Lot.

B. Title to Common Areas. The Declarant shall convey legal title in the

Common Areas to the Association. The conveyance of title in the Common Areas may be
retained by the Declarant until such time as the Declarant has completed improvements thereon,
and until such a time as, in the opinion of the Declarant, the Association shall be able to maintain
the same, but, notwithstanding any other provision herein, the Declarant hereby covenants for
itself, its successors and assigns, that it shall convey all its right, title and interest in the Common
Areas to the Association, free and clear of all liens, but subject to all previous restrictions of

record and this Declaration no later than the 1st day of January, 2025.

C. Extent of Member's Easements. The rights and easements of enjoyment

created hereby shall be subject to the following:
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(@ The right of the Association, in accordance with its Certificate of
Incorporation and By-Laws to borrow money for the purpose of improving the Common Areas
and in aid thereof to mortgage the properties, and the rights of such mortgagee in the property
shall be subordinate to the rights of the Owners hereunder, provided, however, that no such
borrowing or mortgaging shall be made unless approved by the vote of two-thirds (2/3) of the
eligible votes at a meeting duly called for such purpose.

(b) The right of the Association to take such steps as are reasonably
necessary to protect the above described properties against foreclosure.

(c) The right of the Association as provided in its Certificate of
Incorporation or By-Laws, to suspend the enjoyment rights of any Member in any easement or in
any Common Areas, for a period during which any assessment against such Member remains
unpaid for infractions of the Declaration or of the Association’s published rules and regulations,
except the voting rights of any Member may not be suspended.

(d) The right of the Association to dedicate or transfer all or any part of its
interest in the Common Areas (subject to easements created hereunder, or previously created of
record) to any public agency, authority or utility for such purposes and subject to such conditions
as may be agreed to by the Members, provided that no such dedication or transfer or
determination as to purposes or as to the conditions thereof, shall be effective unless an
instrument of consent signed by the Members entitled to cast two-thirds (2/3) of the votes has
been recorded.

(e) The right of the Declarant prior to the conveyance of the Common

Areas to the Association, and of the Association, to grant and reserve easements and rights-of-
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way through, under, over and across the Common Areas, for the installation, maintenance and
inspection of lines and appurtenances for public or private water, sewer, drainage, gas,
electricity, telephone and other utilities.

(F) The right of the Association to adopt rules and regulations governing
the use by the Owners of the Common Areas.

(9) The right of the Association, pursuant to adopted rules and regulations,
to assess liquidated damages in an amount reasonably determined by the Association's Board of
Directors to be imposed as a special assessment against any Lot Owner who violates or proposes
to violate the Declaration or the rules adopted by the Association, in an amount necessary to
compensate the Association and the remaining Lot owners for the damages that would occur for
a violation of the Declaration or the rules adopted by the Association. The reasonableness of the
liquidated damages imposed by the Board of Directors of the Association for anticipatory or
actual breaches of the Declaration or the rules adopted by the Association shall be presumed
reasonable and shall be enforced by a court of competent jurisdiction as a reasonable assessment
of liquidated damages unless the affected Lot Owner can establish that there is an arbitrary
relationship between the amount of the liquidated damages and the harm sought to be prevented
by the established liquidated damage. All such liquidated damages shall be assessed as a special
assessment of liquidated damages in accordance with Paragraph 14, provided however, that
before imposing the special assessment for liquidated damages, the lot owner to be assessed shall
have the opportunity to contest the assessment by providing notice to the Board of Directors of
the Association requesting a hearing within seventy-two (72) hours of notice of intent to impose

a liquidated damages special assessment.
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D. Delegation of Use. Any Owner may delegate the rights of enjoyment to

the Common Areas and facilities to the members of the Owner’s family, tenants, guests, or
contract purchasers (and members of the family of any tenant or contract purchaser) who resides
on the Lot, or to such other persons as may be permitted by the Association.

E. Obligations of the Association. The Association shall:

@) Take title to, own, manage and maintain any portion of the
Common Areas transferred to it, as described in Paragraph 3.

(b) Operate and maintain, for the use and benefit of all Members of the
Association, all Common Areas and facilities and improvements developed thereon.

(c) Operate and maintain all facilities on, mow the grass on, plant and
replace landscaping on, all Common Areas.

(d) Maintain and restrict the use or uses to be made on or to the Common
Avreas.

14. Covenant for Maintenance by the Declarant. Until the Common Areas are

improved and transferred to the Association, title to the Common Areas shall be retained by the
Declarant. The Declarant shall be entitled to utilize initial assessments and annual assessments
paid by Lot Owners to defer maintenance expenses in the Common Areas until sixty percent
(60%) of all Lots in the Community are sold to third-party purchasers for value. In the event that
the actual maintenance of the Common Areas exceeds the expenses discharged by an annual
assessment per year, per sold Lot, then in that event, the Declarant shall pay the excess
maintenance requirements until sixty percent (60%) of the Lots are sold. After sixty percent

(60%) of the Lots are sold, the Declarant shall be under no obligation to contribute to Common
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Areas maintenance expenses. Any capital improvements to Common Areas shall be made by the
Declarant at its expense until sixty percent (60%) of the Lots are sold by the Declarant to a third-
party purchaser for value.

15. Covenant for Maintenance and to Accept and Discharge Assessments.

A. Creation of Lien and Personal Obligation of Assessments. The Declarant,

for itself and its successors and assigns, and each Lot Owner within the Property, hereby
covenants, and each Owner of any Lot, by acceptance of a deed or other transfer document
therefor, whether or not it shall be expressly established in such Deed or other transfer document,
hereby covenants and agrees to pay the Association: (1) annual assessments or charges; (2)
liquidated damage assessments, if imposed, pursuant to the provisions of Paragraph 13C(g); and
(3) an initial assessment in the amount of Two Hundred Dollars ($200.00) due upon the
conveyance of any Lot from the Declarant to a third-party purchaser for value (except to the
Declarant), such assessments to be fixed, established and collected as hereinafter provided. The
annual assessment, liquidated damage assessment and initial assessment, together with interest
and costs and reasonable attorney's fees, shall be a charge on the Lot, and shall be a continuing
lien upon the Lot against which each such assessment is made. Each such assessment, together
with interest, costs, and reasonable attorney's fees for the collection thereof, shall also be the
personal obligation of the person who was the Owner of such property at the time when the
assessment was due. A personal obligation for delinquent assessment shall not pass to the

Owner's successor in title (other than as a lien on the land), unless expressly assumed by them.

B. Purpose of Assessments. Assessments levied by the Association shall be

for the purpose of promoting the recreation, health, safety and welfare of the residents of the
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Property, or for the improvement and maintenance of the Common Areas of the property, and for
services and facilities devoted to this purpose and related to the use and enjoyment of the
Common Areas, including, but not limited to, the payment of taxes and insurance thereon, repair,
replacement and additions thereto, for the cost of labor, equipment, materials, management and
supervision thereof, or for operating reserve funds and reserve funds for repair and replacement
of the Common Areas and the facilities thereon, or for a purpose of discharging a duty or
obligation of the Association, and/or for liquidated damages for the breach or anticipated breach
of the Declaration or rules adopted by the Association by a Lot Owner.

C. Basis and Maximum Annual Assessment. Each respective Lot to be sold

by the Declarant, as conveyed by the Declarant after the final date of transfer to any Owner, shall
thereafter be subject to assessments to be paid to the Association. The amount of such annual
assessment shall be fixed annually at Five Hundred Dollars ($500.00) per year until sixty percent
(60%) of all Lots in the Community are sold to third-parties other than the Declarant, or a
successor Declarant, and thereafter periodically as needs for annual assessments arise, as
determined by the Association through the Board of Directors, and shall be charged or assessed
in equal proportions against each Lot within the property, except for assessments for liquidated
damages. The first assessment year shall be January 1, 202_, and the assessment rate for the
first assessment year is set at Five Hundred Dollars ($500.00), and thereafter each annual
assessment shall be made for each subsequent calendar year commencing as of January 1 of each
year. Each annual assessment shall be due and payable on or before thirty (30) days after it has
been fixed and levied. It shall be the duty of the Association to notify all Owners, whose

addresses are listed with the said Association, within thirty (30) days after said annual
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assessment has been fixed or levied, giving the amount of the charge of the assessment for said
year, when due, and the amount due on each Lot or parcel of land owned by each such Owner.
Failure of the Association to levy the assessment for any one year shall not affect the right of the
Association to do so for any subsequent year.

D. Establishment of Annual Assessment Rate. The Board of Directors of the

Association may, after sixty percent (60%) of all Lots are transferred and sold to third-parties
other than the Declarant, after consideration of current maintenance costs and future needs of the
Association, fix the annual assessment in an amount deemed appropriate and may provide for the
payment in monthly or quarterly installments; provided however, that if any periodic payment
obligation is not paid on its due date, the full annual amount of the assessment shall be due. In
establishing each annual assessment after the first annual assessment, the Board of Directors may
increase the annual assessment by twenty percent (20%) over the previous year's assessment.
Any increase in the annual assessment in excess of twenty percent (20%) over the previous
year’s assessment shall require approval by fifty-one percent (51%) of the eligible votes of the
Association.

E. Initial Assessment. In addition to the annual assessment or other

assessments, the Declarant, for use of the Association, hereby establishes an initial assessment to
be paid by the purchaser upon the conveyance of each Lot from the Declarant (except the
Declarant) to a third-party purchaser for value; and the amount of such initial assessment is set at
Two Hundred Fifty Dollars ($250.00). The Declarant may use that fund to pay the cost of any
obligation to maintain the Common Areas pending transfer of the fund and the Common Areas

to the Association.
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F. Special Assessment for Liquidated Damages. The Association, through its

Board of Directors, has the power and duty to impose liquidated damage assessments for
violations of this Declaration and/or By-Laws or Rules of the Association. Such assessment
shall be imposed in the manner set forth in Paragraph 13C(g).

G. Date of Commencement Assessment; Due Date. The annual assessments

as to any Lot shall commence on the conveyance of such Lot, prorated for the remaining portion
of said year, providing such conveyance is after January 1, 202_. In the event a Lot is conveyed
prior to January 1, 202_, the annual assessment will commence January 1, 202_. The due date
of any liquidated damage assessment shall be established by the Board of Directors in
establishing the liquidated damage assessment.

H. Effect of Nonpayment of Assessment. The Personal Obligation of the

Owner; the Lien; Remedies of the Association. If any assessment is not paid on the date when

stated to be due in the notice of assessment, then the assessment shall be deemed delinquent, and
if the delinquent payment is a periodic payment (i.e. monthly, quarterly, etc.), the entire
assessment shall be delinquent, and shall, together with such interest thereon and cost of
collection thereof, including reasonable attorney's fees, as hereinafter provided, continue as a lien
on the Lot and any structure built thereon which shall bind such Lot in the hands of the Owner,
his heirs, devisees, personal representatives, successors and assigns. In addition to such lien
rights, the obligation of the assessment shall be a personal obligation of the then Owner to pay
such assessment, however, the personal obligation shall not pass to his successors in title (other
than as a lien on the land) unless expressly assumed by them. If the assessment is not paid

within thirty (30) days after the delinquency, the assessment shall bear interest from the date of
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delinquency at the rate of the legal interest rate authorized by 6 Del. C. § 2301 as amended, and
the Association may bring legal action against the Owner personally obligated to pay the same or
may enforce or foreclose the lien against the Lot; and in the event a judgment is obtained, such
judgment shall include interest on the assessment from its due date and reasonable attorney's fees
to be fixed by the Court, together with the costs of collection. No Owner of a Lot may waive or
otherwise escape liability for an assessment provided for herein by non-use of the Common
Areas or abandonment of his or its Lot. The Association reserves the right to suspend the
enjoyment rights of any Member in any easement or Common Area for the period during which
any assessment against such Member remains unpaid.

l. Subordination of the Lien to the First Mortgage. The lien of the

assessments provided for herein shall be subordinate to the lien of any first mortgage on the Lot.
Sale or transfer of any Lot shall not affect the assessment lien. However, sale or transfer of any
Lot by foreclosure of any first mortgage or any proceedings in lieu thereof, shall extinguish the
lien of such assessments as to payments which become due prior to such sale or transfer. No sale
or transfer shall relieve such Lot from liability for any assessments thereafter becoming due or
from the lien thereof.

J. Exempt Property. The following property subject to this Declaration shall

be exempted from the assessments, charges and liens created herein:
(@ All properties dedicated to and accepted by a government body,
agency or authority and devoted to public use;

(b) All Common Areas;
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(c) All Lots owned by the Declarant until sold to third persons, unless
such Lots are improved by a permitted structure.

16.  Amendment. This Declaration may be amended at any time after it is recorded by
sixty percent (60%) of the Lot Owners voting at a meeting of the Association providing prior
notice of the proposed amendment or by written consent to approve amendment as noticed in the
ballot to the Lot Owners written consent.

[signature pages]
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IN WITNESS WHEREOF, the Declarant executes this Declaration of Restrictions and

Covenants this day of , 2005.

MICHAEL P. JUSTICE
Trustee of the Michael P. Justice Revocable
Trust dated July 20, 2017

By (SEAL)
Witness , Trustee
STATE OF DELAWARE
: SS.
COUNTY OF SUSSEX
BE IT REMEMBERED, that on this day of , A.D. 2019,

personally came before me, the Subscriber, a Notary Public for the State and County aforesaid,
MICHAEL P. JUSTICE, Trustee of the Michael P. Justice Revocable Trust dated July 20, 2017,
party to this Indenture, known to me personally to be such, and acknowledged this Indenture to
be his deed.

GIVEN under my Hand and Seal of Office, the day and year aforesaid.

Notary Public
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PROPOSED FINDINGS OF FACTS
AND
CONDITIONS OF APPROVAL



10.

PROPOSED FINDINGS OF FACT AND CONDITIONS
CHANGE OF ZONE #1900

This is an application for a Residential Planned Community including 45 single-
family homes on 16.1 acres in Baltimore Hundred on the west side of Route 362
(Parker House Road) approximately ¥2 mile south of the intersection of Parker
House Road with Beaver Dam Road, and is known as Tax Parcel 1-34-16.00-
51.00.

The applicant and owner/developer of the project is Michael P. Justice,
Trustee.

. The lands to the north of the subject property are zoned General Residential

(GR), lands to the west are located within the Town of Ocean View with a
density similar to that allowed in a GR district. Lands to the south are zoned
GR and C-1, general commercial. CZ #1900 does not change the underlying
zone of the property, but adds a Residential Planned Community Overlay to
establish a GR-RPC property with a density of 2.82 dwelling units/acre.

This application is consistent with and meets the goals of the Coastal Area
established in the 2018 Update to the Comprehensive Land Use Plan of Sussex
County and its Future Land Use Map.

With the conditions imposed the development will be designed in accordance
with the County zoning ordinance and subdivision ordinance.

The project has a proposed density of 2.83 units per acre, similar to the density
of the surrounding residential communities

a. 3.02 du/ac. Kensington Park

b. 2.97 du/ac. Plantation Park

C. 2.74 du/ac. Ocean Air

d. 2.64 du/ac Silverwoods Phase 1

. The property is in investment level Ill according to the State Strategies for

Spending map. According to the 2019 Sussex County Comprehensive Plan, the
property is in a Coastal Area, which supports a mix of housing types.

Potable water will be provided by Tidewater Utilities.
Sewer will be provided by Sussex County.

The project will have a homeowners association for the maintenance of
common areas, €.g., open areas, amenities, streets, etc., in compliance with
DUCIOA.



11.The items listed in Section 99-9C of the Subdivision Ordinance have been
satisfactorily addressed, in that:

a.

The subdivision will be integrated into the existing terrain and
surrounding landscape with the maintenance of open space, trees and
buffers;

Impacts to the existing wetland ditch shall be minimized to allow for
drainage improvements only. All impacts to wetlands shall be subject to
the review and approval of the U.S. Army Corps of Engineers and the
Delaware Department of Natural Resources and Environmental Control.

The property has 5 acres of existing forest, 2 acres of existing forest are
to be preserved in common open space.

. The development design will preserve 39% of the parcel as common

open space;

The developer will provide assurances that tree, vegetation and soil
removal will be minimal and enhanced through landscaping features;

Objectionable features, such as dry storm water management ponds and
homes adjacent to neighboring properties will be minimized by the
inclusion of forest buffers around the perimeter of the proposed
dwelling lots;

Through the establishment of a stormwater management plan approved
by the Soil Conservation Service, erosion and sedimentation and
pollution of surface and groundwater will be minimized on site;

The project will provide for safe vehicular and pedestrian movement
within the site and onto connecting roadways;

Area property values will not be negatively affected by development of
the project;

The project will not adversely affect the preservation and conservation
of farmland;

The project will have a positive benefit on schools by generating
economic benefits in the form of increased revenues through property
taxes. The developer will consult with Indian River School District to
determine whether a school bus shelter will be provided. At the same
time, the expected demographic of purchasers and impact on the school
system is not expected to create a burden on the school district;

The Delaware Department of Transportation did not require a Traffic
Impact Study for this proposed project.

. The project will be compatible with other area land uses, including

residential development in the vicinity. - In addition, the project has
been designed to minimize any adverse impacts on properties that are
adjacent to it;

. The project will not adversely affect area waterways in that the surface

and stormwater management plan will provide containment and



treatment on site.

0. The applicant has responded to the Preliminary Land Use Service. The
project will be served with County sewer and central potable water.

p. The change of zone is consistent with the character and trend of
development in the immediate area and have no adverse impact of any
sort on neighboring or nearby properties.

g. As aresult, the approval of this change of zone promotes and protects
the health, safety, convenience, orderly growth and welfare of the
inhabitants of Sussex County.



CZ #1900 CONDITIONS OF APPROVAL.:

© =

THE MAXIMUM NUMBER OF DWELLING UNITS SHALL NOT EXCEED 45 SINGLE FAMILY
DWELLING UNITS.

A HOMEOWNERS ASSOCIATION SHALL BE FORMED TO PROVIDE FOR THE PERPETUAL
MAINTENANCE, REPAIR AND REPLACEMENT OF BUFFERS, STORMWATER MANAGEMENT
FACILITIES, STREETS, AMENITIES AND OTHER COMMON AREAS, IN COMPLIANCE WITH
DUCIOA.

ALL ENTRANCES, INTERSECTIONS, INTERCONNECTIONS, ROADWAYS AND
MULTI-MODAL IMPROVEMENTS REQUIRED BY DELDOT SHALL BE COMPLETED IN
ACCORDANCE WITH DELDOT'S REQUIREMENTS.

THE RPC SHALL BE SERVED AS PART OF A SUSSEX COUNTY SANITARY SEWER
DISTRICT. THE DEVELOPER SHALL COMPLY WITH ALL REQUIREMENTS AND
SPECIFICATIONS OF THE COUNTY ENGINEERING DEPARTMENT.

THE RPC SHALL BE SERVED BY CENTRAL WATER.

STORMWATER MANAGEMENT AND EROSION AND SEDIMENTATION CONTROL FACILITIES
SHALL BE CONSTRUCTED IN ACCORDANCE WITH ALL APPLICABLE STATE AND COUNTY
REQUIREMENTS. THESE FACILITIES SHALL BE OPERATED IN A MANNER THAT IS
CONSISTENT WITH BEST MANAGEMENT PRACTICES.

THE FINAL SITE PLAN SHALL CONTAIN THE APPROVAL OF THE SUSSEX CONSERVATION
DISTRICT FOR THE DESIGN AND LOCATION OF ALL STORMWATER MANAGEMENT
AREAS AND EROSION AND SEDIMENTATION CONTROL FACILITIES.

NO WETLANDS SHALL BE INCLUDED IN INDIVIDUAL LOTS.

MAINTENANCE IMPACTS TO THE WETLAND DITCHES SHALL BE COMPLETED IN
COMPLIANCE WITH FEDERAL (U.S. ARMY CORPS OF ENGINEERS), STATE (DNREC) AND
LOCAL (SUSSEX CONSERVATION DISTRICT) REQUIREMENTS

INTERIOR STREET DESIGN SHALL MEET OR EXCEED SUSSEX COUNTY'S STREET DESIGN
REQUIREMENTS, WITH A MINIMUM RIGHT-OF-WAY WIDTH OF 40'. THERE SHALL BE
CURB AND GUTTER DRAINAGE, STREET LIGHTING AND SIDEWALKS ON ONE SIDE OF
THE STREETS WITHIN THE RPC.

ALL AMENITIES SHALL BE COMPLETED PRIOR TO THE ISSUANCE OF THE 25TH
BUILDING PERMIT.

IF REQUESTED BY THE INDIAN RIVER SCHOOL DISTRICT, A SCHOOL BUS STOP SHALL
BE PROVIDED. THE LOCATION OF THE BUS STOP AREA SHALL BE SHOWN ON THE
FINAL SITE PLAN.

ROAD NAMING AND ADDRESSING SHALL BE SUBJECT TO THE REVIEW AND APPROVAL
OF SUSSEX COUNTY MAPPING AND ADDRESSING DEPARTMENTS.

A FORESTED LANDSCAPE BUFFER SHALL BE ESTABLISHED AS INDICATED ON THE RPC
SKETCH PLAN. THIS MAY INCLUDE THE EXISTING TREES. THE FINAL SITE PLAN SHALL
INCLUDE A LANDSCAPE PLAN FOR ALL OF THE BUFFER AREAS, SHOWING ALL OF THE
LANDSCAPING AND VEGETATION TO BE INCLUDED IN THE BUFFER AREAS.

AS PROFFERED BY THE APPLICANT, THE COMMUNITY WILL NOT CONTAIN ANY
MANUFACTURED HOMES.

THE FINAL SITE PLAN SHALL BE SUBJECT TO THE REVIEW AND APPROVAL OF THE
SUSSEX COUNTY PLANNING AND ZONING COMMISSION.
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PLANNING & ZONING COMMISSION , _ Sugsex County

ROBERT C. WHEATLEY, CHAIRMAN [ op ] O DELAWARE
KIM HOEY STEVENSON, VICE-CHAIRMAN i< 300 = sussexcountyde.gov
R. KELLER HOPKINS | ' = 302-855-7878 T

J. BRUCE MEARS
HOLLY J. WINGATE

& 302-854-5079 F
PRy JANELLE CORNWELL, AICP
~— }%‘h i g DIRECTOR

PLANNING AND ZONING AND COUNTY COUNCIL INFORMATION SHEET
Planning Commission Public Hearing Date December 12, 2019
Application: CU 2200 & CZ 1901 Mary and Victor Rico
Applicant/Owner: Mary and Victor Rico
31422 Indian Mission Road
Millsboro, DE 19966

Site Location: 20797 Sunset Ln. North side of John J. Williams Hwy., approximately
0.28 mile northeast of Camp Arrowhead Rd.

Current Zoning: AR-1 (Agricultural Residential District)
Proposed Zoning: MR (Medium Residential District)
Proposed Use: Multi-Family (7 Units)

Comprehensive Land
Use Plan Reference: Commercial and Coastal Areas

Councilmatic

District: Mr. Burton

School District: Cape Henlopen School District
Fire District: Lewes Fire District

Sewer: Sussex County

Water: Private, On-Site

Site Area: 0.927 ac. +/-

Tax Map ID.: 234-7.00-100.00

COUNTY ADMINISTRATIVE OFFICES
2 THE CIRCLE | PO BOX 417
GEORGETOWN, DELAWARE 19947
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PLANNING & ZONING

JANELLE M. CORNWELL, AICP
DIRECTOR

(302) 855-7878 T
(302) 854-5079 F

Sussex County

DELAWARE
sussexcountyde.gov

Memorandum

To: Sussex County Planning Commission Members

From: Lauren DeVore, Planner 111

CC: Vince Robertson, Assistant County Attorney and applicant
Date: December 3, 2019

RE: Staff Analysis for CZ 1901 Mary and Victor Rico

This memo is to provide background and analysis for the Planning Commission to consider as a
part of application CZ 1901 Mary and Victor Rico to be reviewed during the December 12, 2019
Planning Commission Meeting. This analysis should be included in the record of this application
and is subject to comments and information that may be presented during the public hearing.

The request is for a Change of Zone for parcel 234-7.00-100.00 to facilitate a change from the
Agricultural Residential (AR-1) Zoning District to a Medium-Density Residential (MR) Zoning
District and is located at 20797 Sunset Lane in Lewes, DE 19958. The size of the property is 0.927
acres +/-.

The 2018 Sussex County Comprehensive Plan Update (Comprehensive Plan) provides a
framework of how land is to be developed. As part of the Comprehensive Plan a Future Land Use
Map is included to help determine how land should be zoned to ensure responsible development.
The Future Land Use map in the plan indicates that the property has the land use designation of
“Commercial Areas.”

The surrounding land use to the north and east are designated “Coastal Areas.” Coastal Areas
support a range of housing types including single-family homes, townhouses, and multi-family units
provided that special environmental concerns are addressed. The adjacent parcels to the west and
south of the subject parcel are designated “Commercial Areas.” “Commercial Areas include
concentrations of retail and service uses, commercial corridors, shopping centers, hotels, motels,
car washes and auto dealers. This includes other medium and larger scale commercial uses as well
as mixed-use buildings.

Table 4.5-2 “Zoning Districts Applicable to Future Land Use Categories” of the 2018 Sussex
County Comprehensive Plan states that the Medium Density Residential Zoning District may be
appropriate within the Coastal Ares designation. However, the Medium Density Residential Zoning
District is not specifically listed as an applicable Zoning District in the Commercial Area.

The property is zoned AR-1 (Agricultural Residential District.) The property directly to the north
of the application site is zoned Agricultural Residential District (AR-1). Properties to the east and
south are zoned Agricultural Residential (AR-1) and existing properties on the opposite side of
John J. Williams Highway (Route 24) are zoned Marine (M). The parcels to the west reflect a variety

COUNTY ADMINISTRATIVE OFFICES
2 THE CIRCLE | PO BOX 417
GEORGETOWN, DELAWARE 19947



of zoning districts and include a mixture of Agricultural Residential (AR-1), Neighborhood
Business (B-1) and Medium Density Residential (MR).

Since 2011, there have not been any other Change of Zone applications considered within a 1-mile
radius of the application site.

Based on the analysis of the land use, surrounding zoning and uses, a change of zone to allow for
a property zoned Medium Density Residential (MR) in this location may be considered consistent
with the surrounding land use, area zoning, and uses.



PLANNING & ZONING

JANELLE M. CORNWELL, AICP
DIRECTOR

(302) 855-7878 T
(302) 854-5079 F

Sugsex County

DELAWARE
sussexcountyde.gov

Memorandum

To: Sussex County Planning Commission Members

From: Jennifer Norwood, Planner 1

CC: Vince Robertson, Assistant County Attorney and applicant
Date: December 5, 2019

RE: Staff Analysis for CU 2200 Mary and Victor Rico

This memo is to provide background and analysis for the Planning Commission to consider as a part
of application CU 2200 Mary and Victor Rico to be reviewed during the December 12, 2019 Planning
Commission Meeting. This analysis should be included in the record of this application and is subject
to comments and information that may be presented during the public hearing.

The request is for a Conditional Use for parcel 234-7.00-100.00 to allow for multi-family (7 units) to
be located at 20797 Sunset Lane, Lewes. The size of the property is 0.927 ac. +/-.

The 2018 Sussex County Comprehensive Plan Update (Comprehensive Plan) provides a framework
of how land is to be developed. Also included as part of the Comprehensive Plan is the Future Land
Use Map to help determine how land should be zoned and to ensure responsible future development.
The Future Land Use Map indicates that the property has the land use designation of “Commercial
Areas.”

The surrounding land use to the north and east are designated as “Coastal Areas.” Coastal Areas
support a range of housing types including single-family homes, townhouses, and multi-family units
provided that special environmental concerns are addressed. The adjacent parcels to the west and
south of the subject parcel are designated “Commercial Areas.” “Commercial Areas include
concentrations of retail and service uses, commercial corridors, shopping centers, hotels, motels, car
washes and auto dealers. This includes other medium and larger scale commercial uses as well as
mixed-use buildings.

The property is zoned AR-1 (Agricultural Residential District.) The property directly to the north of
the application site is zoned Agricultural Residential District (AR-1). Properties to the east and south
are zoned Agricultural Residential (AR-1) and existing properties on the opposite side of John J.
Williams Highway (Route 24) are zoned Marine (M). The parcels to the west reflect a variety of zoning
districts and include a mixture of Agricultural Residential (AR-1), Neighborhood Business (B-1) and
Medium Density Residential (MR).

Since 2011, there have not been any other Conditional Use application within a 1-mile radius of the
application site.

Based on the analysis of the land use, surrounding zoning and uses, the Conditional Use to allow for
multi-family (7 units) may be considered consistent with the land use, area zoning and uses.

COUNTY ADMINISTRATIVE OFFICES
2 THE CIRCLE | PO BOX 417
GEORGETOWN, DELAWARE 19947
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File #: (i {

201692149

Planning & Zoning Commission Application
Sussex County, Delaware

Sussex County Planning & Zoning Department

2 The Circle (P.0. Box 417) Georgetown, DE 19947
302-855-7878 ph. 302-854-5079 fax / RECEIVED ‘

Type of Application: (please check applicable} AUG 12 2019
Conditional Use &
Zoning Map Amendment __ ~ SUSSEX COUNTY

' PLANNING & ZONING

Site Address of Conditional Use/Zoning Map Amendment
20797 Sunset Lane Lewes, DE 19958 ‘

Type of Conditional Use Requested:
Change of zone from AR to MR. Conditional Use for 3 additional units. 3 apartments in one building and 2
apartments in another building.

Tax Map #: 2347.00100.00 Size of Parcel(s): .927 acres

Current Zoning: AR Proposed Zoning: MR Size of Building: 4144 sq. fl.

Land Use Classification: Coastal Area

Water Provider: ‘Vell Sewer Provider: County Required

Applicant Information

Applicant Name: Mary and Victor Rico

Applicant Address: 31422 Indian Mission Road
City: Millsboro State: DE ZipCode:
Phone #;(302) 212-7545 E-mail:

Owner Information

Owner Name: same

Owner Address:
City: State: Zip Code:
Phone #: E-mail:

Agent/Attorney/Engineer Information

Agent/Attorney/Engineer Name: Tim Willard 26 the Circle

Agent/Attorney/Engineer Address:

City: Georgetown ' State: DE Zip Code: 19947
Phone #:(302) 856-7777 E-mail: tm@fwsslaw.com




Check List for Sussex County Planning & Zoning Applications
The following shall be submitted with the application

¥ completed Application
v

Provide eight (8) copies of the Site Plan or Survey of the property
o Survey shall show the location of existing or proposed building(s), building setbacks,
parking area, proposed entrance location, etc.
o Provide a PDF of Plans (may be e-mailed to a staff member)
o Deed or Legal description

Provide Fee $500.00

Optional - Additional information for the Commission/Council to consider {ex.
architectural elevations, photos, exhibit books, etc.) If provided submit 8 copies and they
shall be submitted a minimum of ten (10) days prior to the Planning Commission meeting.

—_ Please be aware that Public Notice will be sent to property owners within 200 feet of the
subject site and County staff will come out to the subject site, take photos and place a sign
on the site stating the date and time of the Public Hearings for the application.

¥ DelDOT Service Level Evaluation Request Response

PLUS Response Letter (if required)

The undersigned hereby certifies that the forms, exhibits, and statements contained in any papers or
plans submitted as a part of this application are true and correct.

] also certify that | or an agent on by behalf shall attend all public hearing before the Planning and
Zoning Commission and the Sussex County Council and any other hearing necessary for this application
and that | will answer any questions to the best of my ability to respond to the present and future
needs, the health, saféty, morals, convenience, order, prosperity, and general welfare of the inhabitants
of Sussex County, Delaware.,

Signature of Applicant/Agent/Attorney -

’_/? Date: g [{ 2 / 7

/\

7
Signature of Owner / M
: T—— ,
| \ Pt Date:

For office use only: :

Date Submitted: ‘@f} / ;‘;ﬁf/ /% Fee: $500.00 Check#t: | 7775

Staff accepting application: __ y J£. Application & Case #:__ ~20/96¢F 149
Location of property:

Subdivision:

Date of PC Hearing: Recommendation of PC Commission:

Date of CC Hearing: __- Decision of CC:

Sussex County P & Z Commission application
Gaga b2 _ last updated 3-17-16




A

File
01 64 QI8
Planning & Zoning Commission Application

Sussex County, Delaware
Sussex County Planning & Zoning Department

2 The Circle (P.O. Box 417) Georgetown, DE 19947 {  RECEIVED
302-855-7878 ph. 302-854-5079 fax ‘!f,
- . © AUG 122019
Type of Application: (please check applicable)
Conditional Use ___ SUSSEX COUNTY
Zoning Map Amendment ¥ PLANNING & ZONING

Site Address of Conditional Use/Zoning Map Amendment
20797 Sunset Lane Lewes, DE 19958

Type of Conditional Use Requested:
Change of zone from AR to MR. Conditional Use for 3 additional units. 3 apartments in one building and 2
apartments in another building.

Tax Map #: 234 7.00 100.00 Size of Parcel(s): 927 acres

Current Zoning: AR ~ | Propased Zoning: MR Size of Building: 4144 sq. ft.

Land Use Classification; Coastal Area

Water Provider: Well Sewer Provider; County Required

Applicant Infarmation

Applicant Name: Mary and Victor Rico
Applicant Address: 31422 Indian Mission Road

City: Millsboro State: DE ZipCode:
Phone #:(302) 212-7545 E-mail:

Owner Information

Owner Name: same

Owner Address:
City: : State: Zip Code:
Phone #: E-mail:

Agent/Aitorney/Engineer Infarmation

Agent/Attorney/Engincer Name: Tim Willard 26 the Circle

Agent/Attorney/Engineer Address:

City: Georgetown ___ State: DE Zip Code: 19947
Phone #:(302) 856-7777 E-mail: im@fwsslaw.com




Check List for Sussex County Planning & Zoning Applications
The following shall be submitted with the application

¥ completed Application

L Provide eight (8) copies of the Site Plan or Survey of the property
o Survey shall show the location of existing or proposed building(s), building setbacks,
parking area, proposed entrance location, etc.
o Provide a PDF of Plans {may be e-mailed to a staff member)
o Deed or Legal description

v Provide Fee $500.00

Optional - Additional information for the Commission/Council to consider {ex.
architectural elevations, photos, exhibit books, etc.) If provided submit 8 copies and they
shall be submitted a minimum of ten {10) days prior to the Planning Commission meeting.

Please be aware that Public Notice will be sent to property owners within 200 feet of the
subject site and County staff will come out to the subject site, take photos and place a sign
on the site stating the date and time of the Public Hearings for the application.

¥’ DelDOT Service Level Evaluation Request Response

PLUS Response Letter (if required)

The undersigned hereby certifies that the forms, exhibits, and statements contained in any papers or
plans submitted as a part of this application are true and correct.

[ also certify that | or an agent on by behaif shall attend all public hearing before the Planning and
Zoning Commission and the Sussex County Council and any other hearing necessary for this application
and that | will answer any questions to the best of my ability to respond to the present and future
needs, the health, safety, morals, convenience, order, prosperity, and general welfare of the inhabitants
of Sussex County, Delaware,

e
| - Date:
1
Signature of Owner
Date:
For office use only: ) /
Date Submitted: __ % 1] /9 Fee: $50000 check: | T7*1 Lo
Staff accepting applicatklon: Sé‘?_d Application & Case #: JP0ig 07 .21 F
Location of property:
Subdivision:
Date of PC Hearing: Recommendation of PC Commission:
Date of CC Hearing: Decision of CC:

Sussex County P & Z Commission application : .
AT | 2 last updated 3-17-16




PLANNING & ZONING
JANELLE M. CORNWELL, AlCP
. DIRECTOR

Susgex County
cussaroountygt gov

{302) 855-7878 T
{302) 854-5079 F

Service Level Evaluation Request Form |

This form shall be submitted to the Planning and Zoning Office and a response shall be received
back from DelDOT prior to the applicant being able to submit an application to the Plam]in% 6nd :

Zoning Office. RECEW‘
Date: 6/21/20 - BT A 7019
UNTY
Site Information: , GUSSER co ONING
NG & 2
PLANN

Site Address/Location: 20797 Sunset Lane, Lewes, DE 19958

Tax Parcel Number: 234-7.00-100.00 unit 1 and 2

Cuttent Zoaing: AR
Proposed Zoning: C/U
Land Use Classification: pspD

Proposed Use(s): Unit [, 3 appartments
Unit 2, 2 apartreents
Pre-existing Condominimized '01

Square footage of any proposed buildings or number of units: § units, app 3144 sq. ft

Applicant Information:

Applicant’s Nazme: Victor and Mary Rice ¢/o Tim Willard, Hsq. 26 The Circle, Georgetown DE 19947

Applicant’s Address: 32183 Powl Fasm Road
' City: Frankford State: DE Zip Code: 19945

Applicant’s Phone Number: (302) 856-7777
Applicant’s e-mail address: tm@fwsslaw.com

COUNTY ADMINISTRATIVE OFFICES
= 2 THE GIRCLE 1 PO BOX 417

TEOSGTTOMAL DO ranT 400 Last updated 7-27-15
—_—— . - PR L — — T T e ST at - -




STATE OF DELAWARE

DEPARTMENT OF TRANSPORTATION
BO0 BAY RoAD
PO, Box 778
DoVER, DELAWARE 19903

JENMIFER COHANM
SECRETARY

July 11,2019

Ms. Janelle Cornwell, Director
Sussex County Planning & Zoning
P.O. Box 417

Georgetown, DE 19947

Dear Ms. Comwell:

The Department has completed its review of a Service Level Evaluation Request
for the Victor and Mary Rico ¢/o Tim Willard, Esq., conditional application, which we
received on June 21, 2019. This application is for an approximately 0.98-acre parcel (Tax
Parcel: 234-7.00-100.00). The subject land is located on the northeast side of Delaware
Route 24, approximately 1,550 feet northeast of the intersection of Delaware Route 24 and
Camp Arrowhead Road (Sussex Road 279) / Fairfield Road. The subject land is currently
zoned AR-1 (Agricultural Residential), and the applicant is seeking a conditional use
approval to develop 5 apartment units.

Per the 2018 Delaware Vehicle Volume Summary, the annual average and summer
average daily traffic volumes along the segment of Delaware Route 24 whete the subject
land is located, which is from Hollymount Road (Sussex Road 48) to Warrington Road
(Sussex Road 275), are 19,142 and 24,636 vehicles per day, respectively.

Based on our review, we estimate that the above land use will generate fewer than
50 vehicle trips in any hour and fewer than 500 vehicle trips per day. These numbers of
trips are DelDOT’s minimum warrants for determining that a Traffic Impact Study (TIS)
should be required for a particular development. Because the proposed land use would not
meet these warrants, we consider the development’s traffic impact to be negligible in the
context of our agreement with the County regarding land development coordination and we
do not recommend that the applicant be required to perform a TIS for the subject
application. DelDOT’s description of this application as negligible with regard to
warranting a TIS does not mean that it is negligible in other respects. We recommend that
the applicant not be required to perform a TIS for the subject application.

If the County approves this application, the applicant should be reminded that
DelDOT requires compliance with State regulations regarding plan approvals and entrance
permits, whether or not a TIS is required.




Ms. Janelle M. Cornwell
Page 2 of 2
July 11, 2019

Please contact Mr, Claudy Joinville, at (302) 760-2124, if you have questions
concerning this correspondence.

Sincerely,
T WGl Bk f

T. William Brockenbrough, Jr,
County Coordinator
Development Coordination

TWB:¢jm
cc:  Constance C. Holland, Coordinator, Cabinet Committee on State Planning Issues
Victor and Mary Rico ¢/o Tim Willard, Esq., Applicant
J. Marc Coté, Assistant Director, Development Coordination
Gemez Norwood, South District Public Works Manager, Maintenance & Operations
Susanne Laws, Sussex County Subdivision Coordinator, Development Coordination
Derek Sapp, Subdivision Manager, Development Coordination
Kevin Hickman, Subdivision Manager, Development Coordination
Brian Yates, Subdivision Manager, Development Coordination
John Andrescavage, Subdivision Manager, Development Coordination
Troy Brestel, Project Engincer, Development Coordination
Claudy Joinville, Project Engineer, Development Coordination




PLANNING & ZONING
JANELLE M. CORNWELL, AICP
DIRECTOR

Sussex Countp

DELAWARE
sussexcountyde.gov

{302) 865-7876 T
{302) 854-5079 F

Service Level Evaluation Request Form

This form shall be submitted to the Pla-nning and Zoning Office and a response shall be received
back from DelDOT prior to the applicant being able to submit an application to the Planning and
Zoning Office.

RECFIVED
Date: 6/21/20

JUN 21 2019
Site Information: SUSSEX COUNTY

PLANNING & ZONING
Site Address/Location: 20797 Sunset Lane, Lewes, DE 19958

Tax Parcel Numbes: 234-7.00-100.00 unit 1 and 2

Curtent Zoning: AR
Proposed Zoning: C/U
Land Use Classification: ESDD

Proposed Use(s): UnitL, 3 appartments
Unit 2, 2 apartments

Pre-existing Condominimized '01

Square footage of any proposed buildings or number of units: 5 units, app 3144 sq. ft

Applicant Information;

Applicant’s Name: Victor and Mary Rico ¢/o Tim Willard, Esq. 26 The Ciccle, Geotgetown DE 19947

Applicant’s Address: 32183 Powl! Farm Road
City: Frankford State: DR Zip Code: 19945

Applicant’s Phone Number: (302) 856-7777

Applicant’s e-mail address:  Gm@fwsslaw.com

COUNTY ADMINISTRATIVE OFFICES
Z THE CIRCLE | PO BOX 417
GEORGETOWN, DELAWARE 19947 Last updated 7-27-18
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conservation
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FREPARE. FEOTECT. FRESERVE.

MEMORANDUM

TO: Janelle M. Cornwell

FROM: Debbie Absher, Director of Ag Programs
SUBJECT: LUPA

DATE: December 10, 2019

Attached you will find the comments for the following proposed zoning changes:

2019-25 — Workman’s Crossing

CU 2199 — OA-Rehoboth, LL.C

CZ 1900 — Michael P. Justice

CU 2200 & CZ 1901 — Mary and Victor Rico

If you have any questions, | can be reached at 856-3990, ext. 3.

BJH
Enclosures

21315 BERLIN ROAD, UNIT 4, GEORGETOWN, DE 19947 Office: (302) 856-3990 ext.3 Fax: (302) 856-4381 WWW.SUSSEXCONSERVATION.ORG

PREPARE. PROTECT. PRESERVE.







CU 2200 & CZ 1901
TM #234-7.00-100.00
Mary and Victor Rico







Soil Map—Sussex County, Delaware
(Mary and Victor Rico)
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Soil Map—Sussex County, Delaware

Mary and Victor Rico

Map Unit Legend

Map Unit Symbol Map Unit Name Acres in AOI Percent of AOI
DnC Downer loamy sand, 5 to 10 0.1 9.7%
percent slopes, Northern
Tidewater Area
DndB Downer loamy sand, 2 to 5 0.7 84.8%
percent slopes, Northern
Tidewater Area
HnA Hammonton sandy loam, 0 to 0.0 5.5%
2 percent slopes
Totals for Area of Interest 0.9 100.0%
usDA  Natural Resources Web Soil Survey 11/26/2019
Conservation Service National Cooperative Soil Survey Page 3 of 3






Selected Soil Interpretations---Sussex County, Delaware Mary and Victor Rico

Selected Soil Interpretations

This report allows the customer to produce a report showing the results of the
soil interpretation(s) of his or her choice. It is useful when a standard report that
displays the results of the selected interpretation(s) is not available.

When customers select this report, they are presented with a list of
interpretations with results for the selected map units. The customer may select
up to three interpretations to be presented in table format.

For a description of the particular interpretations and their criteria, use the
"Selected Survey Area Interpretation Descriptions" report.

Report—Selected Soil Interpretations

Selected Soll Interpretations—Sussex County, Delaware

Map symbol and soil | Pct. ENG - Dwellings W/O ENG - Dwellings With ENG - Septic Tank
name of Basements Basements Absorption Fields (DE)
map
unit Rating class and Value Rating class and Value Rating class and Value
limiting features limiting features limiting features

DnC—Downer loamy
sand, 5to 10
percent slopes,
Northern Tidewater
Area

Downer 80 | Not limited Not limited Very limited

Restricted permeability | 0.99

DndB—Downer loamy
sand, 2 to 5 percent
slopes, Northern
Tidewater Area

Downer 80 | Not limited Not limited Very limited

Restricted permeability | 0.99

HnA—Hammonton
sandy loam, 0 to 2
percent slopes

Hammonton 80 | Somewhat limited Very limited Very limited
Depth to saturated 0.39 | Depth to saturated 1.00 | Depth to saturated 1.00
zone zone zone

Data Source Information

Soil Survey Area: Sussex County, Delaware
Survey Area Data: Version 20, Sep 13, 2019

USDA  Natural Resources Web Soil Survey 11/26/2019
E Conservation Service National Cooperative Soil Survey Page 1 of 1






Prime and other Important Farmlands---Sussex County, Delaware Mary and Victor Rico

Prime and other Important Farmlands

This table lists the map units in the survey area that are considered important
farmlands. Important farmlands consist of prime farmland, unique farmland, and
farmland of statewide or local importance. This list does not constitute a
recommendation for a particular land use.

In an effort to identify the extent and location of important farmlands, the Natural
Resources Conservation Service, in cooperation with other interested Federal,
State, and local government organizations, has inventoried land that can be used
for the production of the Nation's food supply.

Prime farmland is of major importance in meeting the Nation's short- and long-
range needs for food and fiber. Because the supply of high-quality farmland is
limited, the U.S. Department of Agriculture recognizes that responsible levels of
government, as well as individuals, should encourage and facilitate the wise use
of our Nation's prime farmland.

Prime farmland, as defined by the U.S. Department of Agriculture, Is land that
has the best combination of physical and chemical characteristics for producing
food, feed, forage, fiber, and oilseed crops and is available for these uses. It
could be cultivated land, pastureland, forestland, or other land, but it is not urban
or built-up land or water areas. The soil quality, growing season, and moisture
supply are those needed for the soil to economically produce sustained high
yields of crops when proper management, including water management, and
acceptable farming methods are applied. In general, prime farmland has an
adequate and dependable supply of moisture from precipitation or irrigation, a
favorable temperature and growing season, acceptable acidity or alkalinity, an
acceptable salt and sodium content, and few or no rocks. The water supply is
dependable and of adequate quality. Prime farmland is permeable to water and
air, It is not excessively erodible or saturated with water for long periods, and it
either is not frequently flooded during the growing season or is protected from
flooding. Slope ranges mainly from 0 to 6 percent. More detailed information
about the criteria for prime farmland is available at the local office of the Natural
Resources Conservation Service.

For some of the soils identified in the table as prime farmland, measures that
overcome a-hazard or limitation, such as flooding, wetness, and droughtiness,
are needed. Onsite evaluation is needed to determine whether or not the hazard
or limitation has been overcome by corrective measures.

A recent trend in land use in some areas has been the loss of some prime
farmland to industrial and urban uses. The loss of prime farmland to other uses
puts pressure on marginal lands, which generally are more erodible, droughty,
and less productive and cannot be easily cultivated.

usDA  Natural Resources Web Soil Survey 11/26/2019
== (Conservation Service National Cooperative Soil Survey Page 1 of 2



Prime and other Important Farmlands---Sussex County, Delaware

Mary and Victor Rico

Unigue farmfand is land other than prime farmland that is used for the production
of specific high-value food and fiber crops, such as citrus, tree nuts, olives,
cranberries, and other fruits and vegetables. It has the special combination of soil
quality, growing season, moisture supply, temperature, humidity, air drainage,
elevation, and aspect needed for the soil to economically produce sustainable
high yields of these crops when properly managed. The water supply is
dependable and of adequate quality. Nearness to markets is an additional
consideration. Unique farmland is not based on national criteria. It commonly is in
areas where there is a special microclimate, such as the wine country in
California.

In some areas, land that does not meet the criteria for prime or unique farmland
is considered to be farmland of statewide importance for the production of food,
feed, fiber, forage, and oilseed crops. The criteria for defining and delineating
farmland of statewide importance are determined by the appropriate State
agencies. Generally, this land includes areas of soils that nearly meet the
requirements for prime farmland and that economically produce high yields of
crops when treated and managed according to acceptable farming methods.
Some areas may produce as high a yield as prime farmland if conditions are
favorable. Farmland of statewide importance may include tracts of land that have
been designated for agriculture by State law.

In some areas that are not identified as having national or statewide importance,
land is considered to be farmland of local importance for the production of food,
feed, fiber, forage, and oilseed crops. This farmland is identified by the
appropriate local agencies. Farmland of local importance may include tracts of
land that have been designated for agriculture by local ordinance.

Report—Prime and other Important Farmlands

Prime and other Important Farmlands—Sussex County, Delaware
Map Symbol Map Unit Name Farmland Classification
DnC D(}lﬂnér loamy sand, 5 to 10 percent slopes, Northern Tidewater | Farmland of statewide importance
rea
DndB Downer-loamy sand, 2 to 5 percent slopes, Northern Tidewater | All areas are prime farmland
Area
HnA Hammonton sandy loam, 0 to 2 percent slopes All areas are prime farmland

Data Source Information

Soil Survey Area: Sussex County, Delaware
Survey Area Data: Version 20, Sep 13, 2019

UsDA  Natural Resources Web Soil Survey
= Conservation Service National Cooperative Soil Survey

11/26/2019
Page 2 of 2



SOILS

ADD ANY ADDITIONAL INFORMATION THAT MAY BE CONSIDERED PERTINENT:

SOILS:

DnB Downer loamy sand, 2 to 5 percent slopes
DnC  Downer loamy sand, 5 to 10 percent slopes
HnA  Hammonton sandy loam, 0 to 2 percent slopes

A. SUITABILITY OF SOILS INTENDED USE:
See attached table for suitability.

B. EVALUATE THE SOILS INCLUDED IN THIS PROJECT WITH RESPECT
TO EROSION AND SEDIMENTATION CONTROL.:

L. DURING CONSTRUCTION:
Follow recommended erosion and sediment control practices.
2. AFTER CONSTRUCTION:

Maintain vegetation.

C.  FARMLAND RATING (PRIME, UNIQUE, STATEWIDE IMPORTANCE,
ETC.):
See attached table(s) for ratings.

D. ADDITIONAL COMMENTS (IF APPLICABLE):

CU 2200 & CZ 1901 — Mary and Victor Rico






DRAINAGE AND FLOODING

Add any additional information that may be considered pertinent:

DRAINAGE:

A.

Any Storm flood hazard area affected? E’{es O No

Would the proposed project necessitate any off-site drainage

improvements?
==y

(/;‘.‘) 551 My

Would the proposed project necessitate any on-site drainage

improvements?
E)O >S5y (0 l (/

Any Tax Ditch affected? O Yes [ No

Additional Comments (if applicable)

All landowners, developers, and site designers are strongly
encouraged to thoroughly investigate the presence of easements or
right-of-ways along tax ditches. These documents are located in the
Prothonotary’s Office and/or with the Recorder of Deeds. If a
stormwater management facility is proposed along a stream or ditch,
the Sussex Conservation District will require verification of any
easements. Before you start any project design, please look into this
matter by calling the Division of Soil and Water Conservation-
Drainage Program at (302) 855-1930 or the Sussex Conservation
District Sediment and Stormwater Program at (302) 856-7219 for
more information.

CU 2200 & CZ 1901 — Mary and Victor Rico






SUSSEX COUNTY ENGINEERING DEPARTMENT

UTILITY PLANNING DIVISION
C/U & C/Z COMMENTS

TO: Janelle Cornwell

REVIEWER: Chris Calio

DATE: 11/21/2019

APPLICATION: CU 2200 & CZ 1901 Mary and Victor Rico

APPLICANT: Mary and Victor Rico

FILE NO: ANG-4.06

TAX MAP &

PARCEL(S): 234-7.00-100.00

LOCATION: 20797 Sunset Lane. North side of John J. Williams Highway,
approximately 0.28 mile northeast of Camp Arrowhead Road.

NO. OF UNITS: Multi-family (7 units) — Upzoning from AR-1 to MR.

GROSS

ACREAGE: 0.927

SYSTEM DESIGN ASSUMPTION, MAXIMUM NO. OF UNITS/ACRE: 4

SEWER:
(1). Is the project in a County operated and maintained sanitary sewer and/or water
district?
Yes No [J

a. If yes, see question (2).
b. If no, see question (7).

(2).  Which County Tier Area is project in? Tier 1

(3). s wastewater capacity available for the project? Yes, As Proposed If not, what
capacity is available? N/A.

(4). Is a Construction Agreement required? Yes If yes, contact Utility Engineering at
(302) 855-7717.

(5).  Are there any System Connection Charge (SCC) credits for the project? No If
yes, how many? There are currently 2 EDU’s connected on this parcel. Is it
likely that additional SCCs will be required? Yes
If yes, the current System Connection Charge Rate is Unified $6,360.00 per
EDU. Please contact Nicole Bixby at 302-855-7719 for additional information
on charges.



(6). Is the project capable of being annexed into a Sussex County sanitary sewer
district? N/A

[] Attached is a copy of the Policy for Extending District Boundaries in a Sussex
County Water and/or Sanitary Sewer District.

(7). s project adjacent to the Unified Sewer District? N/A

(8). Comments: There are already 7 units on this parcel according to the
addressing on the tax map.

(9). Is a Sewer System Concept Evaluation required? No

(10). s a Use of Existing Infrastructure Agreement Required? No

UTILITY PLANNING APPROVAL.:

Q0O

Jéhn J. Ashfnan —
Director of Utility Planning

Xc:  Hans M. Medlarz, P.E.
Jayne Dickerson
Nicole Bixby
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+ WATER VIEW@
“Home off Rt. 24
at “LOVE CREEK” T

near Angola, Delaware

'\:J\
kl\
20791 Sunset Lane Just West of Love Creek Bridge
#% 2 Bedrooms (Y
% Single Family Home with its Proportionate
Share of Ground and Common Elements
# Northern View of Love Creek
# Close to Bay, Beaches and Marinas
# Fixer Upper - Remodel to your own Specs
# Home Sold in “As Is” Condition in Every Respect
+# Shared Well and Separate Cesspool/Septic
# Gas Fireplace, Storage Shed and 2 Decks
& Condo Fees $260 per year
AUCTIONERIS NOTE: LOCATIONH LOCATION! An
affordable coltage in a condo community at Love Creek,
near Lewes, Delaware. Close to fishing, crabbing and
Rehoboth Beach. Absolute Sale, Regardless of Price!! S £
Pt v EEEER.
CALL Butch ot Will For More Details and Private Showmg
E M M E RTJAUCTIO N TEEMS 0F SALS: Home sold by order of the Cour of Chancery
fomsromremer— A § SOCIATES ———— ofthe State of Delaware, A 10% depositis required on day of salewith
e the balance due and payable in cash or certified check at final
We Bring Buver & Seller Together" closing in 30 days when good unencumbered marketable litle will be
(3020 227-1E Dy m]xul’l s“:::lw; n.a 1; =12 3423020 delivered. A 3% buyer's premium o beaddedtothe final bid price!!
£n I ML O
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TAX MAP NO.: 2-34 7.00 100.00 S
PREPARED BY AND RETURN TO: =/ 77 7~ &
THE LAW OFTICE OF GREGORY W. WILLIAMS
402 REHOBOTH AVENUE, P. 0. BOX 739
REHOBOTI1 BEACH, DE 19971

DECLARATION SUBMITTING REAL PROPERTY TO
PROVISIONS OF THE DELAWARE UNIT PROPERTY ACT
25 DEL. C. SECTIONS 2201, ET SEQ.

OF
LOVE CREEK COTTAGES CONDOMINIUM

MICHAEL BACHER and JO-ANN BACHER of Lewes, Delaware19958, (hereinafter
sometimes referred to as "Declarant"), does hereby declare:

1. Intent of Submission and Description of Property. MICHAEL BACHER and JO-
ANN BACHER, as owners of legal title to the Jand herein described, hereby submits certain real
property described in Schedule "A" annexed hereto, together with the building and improvements
thereon erected and owned by the Declarant in fee simple absolute (hereinafter called the
“Property"), to the provisions of the Unit Property Act of the State of Delaware (25 Del. C. Sec.
2201-2240, as amended), in order to create a plan of condominium ownership in such Property. The
Properly consists of Units and Common Elements as shown on the Declaration Plan dated the 29"
day of October, A.D. 2001, which Declaration Plan is recorded in the Office of the Recorder of
Deeds, in and for Sussex County, Delaware, in Plot Book _ 712, at page .34 7 .

2. Definitions. The terms used in this Declaration and in the attached Code of
Regulations shall have the following meanings:

(a) " Association of Qwners" means all of the Unit Owners acting as a group in
accordance with the Code of Regulations, which shall be incorporated as "LOVE CREEK
COTTAGES CONDOMINIUM ASSOCIATION OF OWNERS, INC."

(b)  "Buildings" means the single-unit buildings used or intended to be used for
residential purposes (including leasing of units for residential purposes) or for any other lawful
purpose or for any combination of such uses.

(c) "Code of Regulations” means such governing regulations as are adopted
pursuant to the Delaware Unit Property Act for the regulation and management of the property,
including such amendments thereof as may be adopted from time to time.




s026L6 2263

(d)  "Common Elements" means and includes:
(1) The Land upon which the Buildings are located; and
(2)  Installation of all central services and utilities; and
(3)  All apparatus and installations existing for common use; and

4 Such facilities as may be designated in the Declaration as Common
Elements.

(e) "Common Expenses" means and includes:
(1)  All sums lawfully assessed against the Unit Owners by the Council;

(2)  Expenses of administration, maintenance, repair and replacement of
the Common Elements, including repair and replacement reserves as may be established;

(3)  Expenses agreed upon as Common Expenses by the Unit Owners;

(C))] Expenses declared Common Expenses by the provisions of the Unit
Property Act or by this Declaration or the Code of Regulations;

(5)  Premiums for insurance policies required to be purchased by the
Council pursuant to the Code of Regulations; and

(6) All valid charges against the condominium as a whole.

(H "Council" means a board of natural individuals of the number stated in the
Code of Regulations all of whom shall be either residents of the State of Delaware or Unit Owners
as defined herein, but need not be both, who shall be elected by the Unit Owners, as hereinafter
defined, and who shall manage the business operation and affairs of the Property on behalf of the
Unit Owners and in compliance with and subject to the provisions of the Delaware Unit Property
Act, this Declaration and the Code of Regulations, and such other regulations as may be
promulgated.

(2) "Declaration" means these presents by which the Owner in fec simple of this
Property submits it to the provisionsof the Delaware Unit Property Act and all amendments thereof,

(h) "Declaration Plan" means a survey of the entire Property which is recorded
simultaneousty with this Declaration in the Office of the Recorder of Deeds, in and for Sussex

County, Delaware, and which complies with 25 Del, C. Sec. 2220.

0] "Limited Common Element" means a portion of the common elements

2
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allocated by the Declaration or the Declaration Plan for the exclusive use of one or more of the
Units,

(i) "Majority" or "Majority of the Unit Owners" means the unanimous consent

of the Unit Owners,

(k)  "Managing Agent" means a professional Managing Agent employed by the
Council to petform such duties and services as the Council shall authotize in conformance with thig
Declaration and the Code of Regulations.

()] "Declarant” (if and when used) means MICHAEL BACHER and JO-ANN

BACIHIER,

(m)  "Percentage Interest” means the Percentage Interest of each Unit in the
Common Elements as set forth in Schedule "B" attached hereto.

(m)  "Property" means the land and the Buildings and ail other improvements and
structures thereon, owned in fee simple and all easements, rights, and appurtenances belonging
thereto which have been submitted to the provisions of the Unit Property Act, and all articles of
personal property intended for use in connection therewith.

_(0)  "Recorded" means that an instrument has been duly entered of record in the
Office of the Recorder of Deeds in Sussex County, the County in which this Property is situate,

@ "Recorder" means the Office of the Recorder of Deeds of Sussex County,
Delaware located in Georgetown, Delaware, '

(@  "Revocation" means an instrument signed by all of the Unit Owners and by
all holders of liens against the Units by which the Property is removed from the provisions of the
Unit Property Act.

(r) "Rules and Regulations" means such Rules and Regulations as may be
adopted from time to time by the Declarant or Council that are deemed necessary for the enjoyment
ofthe Condominium provided they are not in conflict with the Unjt Property Act, this Declaration

(s) "Unit" means a Unit as defined by 25 Del. C. Sec. 2202(14) of the Unit
Property Act, and consists of the Buildings which are separately described on the Declaration Plan.

) "Unit Designation" means the number, letter or combination thereof
designating a Unit in the Declaration Plan, . )
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(u) "Unit Owner"” means any person, corporation, partnership, association, trust
ot other legal entity or any combination thereof, which owns title to a Unit.

v) "Unit Property Act" means 25 Del. C. §2201, et seq.

3. Name of Condominium. This Condominium shall be known as "LOVE CREEK
COTTAGES CONDOMINIUM."

4. Buildings. There are four (4) buildings as such are erected on the property as
described in Schedule "A". The locations, dimensions and areas of the buildings on the property are
shown on the Declaration Plan. The buildings each consist of one (1) story and contain one (1) Unit
each.

5. Units. LOVE CREEK COTTAGES CONDOMINIUM consists of four (4) Uniis
located in four (4) buildings. The Unit number/letter designation and the percentage interest of each
Unit in the common clements and the share of each Unit in the common expenses are listed in
Schedule "B" which is annexed hereto and made a part hereof. The location of said Units is
delineated on the Declaration Plan, which is of record in the Office of the Recorder of Deeds, in and
for Sussex County, Delaware. Each Unit consists of the entire building, as shown upon the
Declaration Plan including, but not limited to, the foundation, walls, flooring, windows, doors, steps,
porches, HVAC units, stairs, and roof of the building.

6. Common Elements.

(a)  "Common Elements" means and includes the definition thereof as set forth
in Section 2202(3) of the Unit Property Act and as defined in this Declaration, It includes all land,
together with and subject to any public utility easements now of record or to be given in the future
either by the Declarant or the Council for sanitary and storm sewer use, water line, electric, telephone
and cable T.V., transmission lines, sewage lift stations or other similar necessary or desirable utility
functions.

(b)  Thedriveway leading into each parking area and the walkways, if any, leading
into the front and rear of each of the buildings shall be Limited Common Elements appurtenant to
the Units served by the same as shown upon the Declaration Plan. The fences outlining the
perimeter or interior boundaries of the property, if any, shall be General Common Elements,

(c) All lighting fixtures, equipment and wiring installed to illuminate any of the
Common Elements shall be General Common Elements.

(d)  Installation of all central services and utililies, which serve as the main
distribution lines, shall be part of the General Common Elements.
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(e}  All apparatus and installations existing for common use shall be General
Common Elements, -

() The parking areas shall be Limited Common Elements as shown upon the
Declaration Plan,

{(8)  Such further Limited or General Common Elements as are shown upon the
Declaration Plan.

(h)  The septic systems or cesspools serving each Unit shall be Limited Common
Elements appurtenant to each Unit or Units served by a septic system or cesspool. The cost of
maintaining and repairing a septic system or cesspool shall be an expense of the Unit it serves, or,
in the case of a septic system or cesspool serving more than one (1) Unit, an expense shared equally
by the Unit Owners served by said septic system or cesspool.

(i)  Sunset Lane shall be a General Common Element. Sunset Lane may be subject
to the rights of others to use the same for ingress, egress, and regress to and from Rt. 24,

) The dock/pier located at the terminus of Sunset Lane shall be a General
Common Element.

7. Use of Units. Each Unit and the Common Elements shall be occupied end vsed as
follows:

(a) No part of the Property shall be used for other than housing and the related
common purposes for which the Property was designated. Each Unit shall be used only for
residential purposes and shall be occupied only by as many persons as do not burden the Unit or
Common Elements. ) :

(b)  Nothing shall be done or keptin any Unit or in the Common Elements which
will increase the rate of insurance for the Property, or the contents thercof, applicable for residential
use, without the prior written consent of the Council, No Owner shall permit anything to be done
or kept in his Unit or in the Common Elements which will result in the cancellation of insurance on
the Property, or the contents thereof, or which would be in violation of any law.

(¢} No immoral, improper, offensive or unlawful use shall be made of the
Property or any part thereof. All laws, zoning ordinances, orders, rules, regulations, or requirements
ofany governmental agency having jurisdiction thereof, relating to any portion of the Property shall
be observed and complied with, by and at the sole expense of the Unit Owner or the Council,
whichever shall have the obligation to maintain or tepair such portion of the Property.
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(d)  Nothing shall be done in any Unit or in, on, or to the Common Elements
which will impair the structural integrity of the Property or which would structurally change the
Buildings, except as is otherwise provided in the Code of Regulations or this Declaration.

(¢)  Except for residential use permitted by paragraph (a) of this section, no
industry, business, trade, occupation, or otherwise, designated for profit, altruism, exploration, or
otherwise, shall be conducted, maintained, or permitted on any part of the Property.

® A Unit Owner shall not change the exterior appearance of his Unit (by
painting it a different color, adding fixtures thereto, or otherwise) without obtaining the prior written
approval of the Council.

(2  The Common Elements shall be used only for the furnishing of the services
and facilities for which they were reasonably suited and which are incident to the use and occupancy
of the Units.

(h)  All parts of the Unit which are exposed to the elements, including by way of
illustration and not limitation, the stoop, windows and doors, shall not be changed or the appearance
of such be changed without obtaining the prior written approval of the Council.

3. Decoration and Fixturing of Interior Surfaces of Walls and Ceilings. Each Unit
Owner shall have the right, at any time and from time to time, to install, athis own cost and expense,

such decorations, additions, fixtures, and coverings (including without limitation, painting, finishing,
wall papering and carpeting) to the surfaces of walls and ceilings which face the interior of his Unit,
provided that the same do not impair the structural integrity of the Buildings.

9. Members of the Council. The names of the first members of the Council to serve
until their successors are chosen and qualified pursuant to the Code of Regulations are:

L. MICHAEL BACHER
2. JO-ANN BACHER
3. MELISSA A. BACHER

10.  Interim Decisions of Council and Association, From the date of the first conveyance
of a Unit in Love Creek Cottages Condominium until the date of the second conveyance of a Unit
in Love Creek Cottages Condominium, all decisions of the Council and the Association shall be by
a unanimous vote of all of the Council members and all of the Association members,
notwithstanding anything to the contrary contained within this Declaration or the Code of
Regulations.
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11, Consequences of Eminent Domain. In the event that all orany portion ofthe Property
is threatened by exercise of the power of eminent domain, or becomes the subject of condemnation

proceedings, each Unit Owner whose Unit, exclusive of his undivided interest in the Common
Elements, is directly threatened shall have the right to demand and receive compensation for his
Unit, including his interest in the Common Elements. No Unit Owner whose interest in only the
Common Elements is threatened shall have a similar right, but the Council alone with respect to such
Common Elements shall demand and recejve compensation, which shall be allocated to the
respective Unit Owners according to their undivided interest in the Common Elements.

12.  Pipe Ducts, Cables, Wires. Conduits. Public Utility l.ines and Qther Comnion
Elements Located Inside of Units: Support. Each Unit Owner shall have an easement in common
with the Owner of the other Unit to use all pipes, wires, ducts, cables, conduits, public utility lines
and other Common Elements located in the other Unit or its Limited Common Elements and servi ng
his Unit, Each Unit shall be subject to an easement in favor of the other Unit Owner of the other
Unit to use pipes, ducts, cables, wires, conduits, public utility lines and other Common Elements
serving such other Unit and located in such Unit or its Limited Common Elements. The Council or
its representative shall have a right of access to each Unit and its Limited Common Elements to
inspect the same, to remove violations therefrom and (o maintain, repair or replace the Limited or
General Common Elements contained therein, thereon, or thereunder.

13, Units Subjeet to Declaration, Code of Regulations and Rules and Repulations, All

present and future Unit Owners, lessces, mortgagees, tenants and occupants of Units shall be subject
to, and shall comply with, the provisions of this Declaration, the Code of Repulations, and the rules
and regulations, as they may be amended from time to time, The acceptance of a deed of conveyance
or ather transfer document or the entering into of a lease or the entering into occupancy of any Unit
shall constitute an agreement that the provisions of this Declaration, the Code of Regulations, and
the rules and regulations, as they may be amended from time to time, are accepted and ratified by
such owner, lenant, or occupant and all of such provisions shall be deemed and taken to be
enforceable equitable servitudes and covenants running with the Land and shall bind any person
having at any time any interest or estate in such Unit, as though such provisions were recited and
stipulated at length in each and every deed or conveyance or lease thereof,

14, Unit Ownership and Ownership of Common Elements, 'Each Unit Owner shall own
his Unit and the Percentage Interest in such Unit in the Common Elements, including the Land.

15, Amendment to Declaration, This Declaration, except as otherwise herein provided,
may be amended only by the unanimous vote of the Unit Owners, cast in person or by proxy at a
meeting duly held in accordance with the provisions of the Code of Regulations, provided, however,
that any such proposed amendment shall have been approved in writing by the mortgagee or
morigagees holding mortgages constituting first liens on more than fifty percent (50%) of the Units
subject to mortgages. No such amendment shall be effective mntil duly recorded. Provided,
however, except as otherwise herein provided, the Percentage Interest shall not be changed except
by unanimous consent of all the Unit Owners affected thereby, which change shall be evidenced by
an apptopriate amendatory declaration to such affect, duly recorded.

7
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16. No Revocation or Partition. The Common Clements shall remain undivided and no
Unit Owner ot any other person shall bring any action for partition or division thereof, except in the
event of substantial destruction as provided in the Code of Regulations and the Unit Property Act.
Except in the event of substantial destruction as provided in the Code of Regulations and the Unit
Property Act, the dedication of the Property under the Unit Property Act shall not be waived or
revoked unless all of the Unit Owners and the Mortgagees of all of the mortgages covering the Units
and all other lien holders unanimously agree to such revocation or waiver. The Percentage Interests
shall not be separated from the Unit to which they appertain and shall be deemed conveyed, leased
or encumbered with the Unit though the interest is not expressly mentioned or described in the
conveyance or other instrument.

17.  Invalidity. The invalidity of any provision of this Declaration shall not be deemed
to impair or affect in any manner the validity, enforceability, or effect of the remainder of this
Declaration, and, in such event, all of the other provisions of this Declaration shall continue in full
force and effect as if such invalid provision had never been included herein.

18.  Waiver. No provision contained in this Declaration shall be deemed to have bcen
abrogated or waived by reason of any failure to enforce the same, irrespective of the number of
violations or breaches which may occur.

19.  Gender. The useof the Masculine gender in this Declaration shall be deemed to refer
to the Feminine Gender and Neuter Genders and the use of the singular shall be deemed to refer to
the plural, and vice versa, whenever the context so requires.

20.  Arbitration. In the event of a dispute among Unit Owners, which dispute cannot be
resolved by the majority vote of the Unit Owners, any Unit Owner may call for the appointment of
an arbitrator to resolve the dispute. In the event the Unit Owners are not able to select an arbitrator,
the arbitrator shall be the then-President of the Sussex County Bar Association. All arbitration fees
shall be common expenses of the Association. The arbitration shall ocour within sixty (60) days of
the appointment of the Arbitrator.

IN WITNESS WHEREQF, the party hereto has hereunto set its hand and seal this 5 1

day of November, 2001.
/)/M &‘4}4 - (SEAL)

/Wimess MICHAEL BACHER
|

£, Ao //,,[/( (SEAL)
w

itness WN BACHER |




STATE OF DELAWARE )
) 8S:
COUNTY OF SUSSEX )

BE IT REMEMBERED, that on this_ 5 = day of ¥/ .e 6 , AD. 2001,
personally appeared before me, the Subscriber, a Notary Public for the State and County aforesaid,
MICHAEL BACHER, party to this Indenture, known to me personally to be such, and he
acknowledged this Indenture to be his act and deed,

GIVEN under my Hand and Seal of Office, the day and year aforesaid,

JAMES P. BECKER N Publi
NOTARIAL OFFICER PURBUANT T6 LRk
v 28 DEL, CODE, 88CT. 4323(3)

ATTORNEY AT LAW - DELAWARE
1B #3711 Print Name:

Commission Expires:

STATE OF DELAWARE )
) 8S:
COUNTY OF SUSSEX )

BE IT REMEMBERED, thaton this_52 _ day of Jlvue._ (. , AD. 2001,
personally appeared before me, the Subscriber, a Notary Public for the State and County aforesaid,
JO-ANN BACHER, party to this Indenture, known to me personally to be such, and she
acknowledged this Indenture to be her act and deed.

GIVEN under my Hand and Seal of Office, the day and year aforesaid.

JAMES P, BECKER Sty Runii
NOTARIAL OFFICER PURSUANT T3
29 DEL. CODE. BEET: 4383(3)
ATTOBNEY‘:g #:;‘{1: PELAWARE Print Name:

Commission Expires:
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SCHEDULE "A"
LOVE CREEK COTTAGES CONDOMINIUM

Legal Description

ALL that certain lot, piece or parcel of land situate, lying and being in Indian River Hundred,
Sussex County, Delaware, and being more particularly described in accordance with the Declaration
Plan dated the 29" day of October, 2001, as follows, to wit:

BEGINNING at a point on the north side of State Route 24, a corner for this land and lands
now or formerly of Ronald E. and Sheila M. Yenshaw; thence by and with lands of said Ronald E.
and Sheila M. Yenshaw (1) North 26 degrees 31 minutes 01 seconds West 116.76 feet and (2) North
68 degrees 20 minutes 07 seconds East 64.97 feet to a point; thence by and with lands of others the
following18 courses and distances: (1) North 27 degrees 13 minutes 39 seconds West 250.00 feet,
(2) South 62 degrees 16 minutes 17 seconds West 90.00 feet, (3) North 26 degrees 55 minutes 21
seconds West 65.00 feet, (4) North 27 degrees 18 minutes 40 seconds West 84.795 feet, (5) North
27 degrees 04 minutes 36 seconds West 99.94 feet, (6) North 27 degrees 20 minutes 48 seconds
West 177.58 feet, and conlinuing an additional approximate distance of 32 feet lo the centerline of
Stillman Glade, (7) approximately 30.00 feet in a southwesterly direction along the centerline of
Stillman Glade, (8) South 27 degrees 25 minute 31 seconds East approximately 242.65 feet, (9)
South 27 degrees 40 minutes 48 seconds East 75.02 feet, (10) South 26 degrees 30 minutes 39
seconds East 100.05 feet, (11) South 27 degrees 00 minutes 31 seconds East 49,765 feet, (12) South
42 degrees 37 minutes 09 seconds East 69.21 feet, (13) North 60 degrees 58 minutes 28 seconds Fast
6.11 feet , (14) South 29 degrees 43 minutes 18 seconds East 42.23 feet, (15) North 68 degrees 00
minutes 29 seconds East 4.29 feet, (16) South 22 degrees 12 minutes 49 seconds East 48.34 feet, (17)
South 26 degrees 56 minutes 20 seconds East 200.665 feet, and (18) North 66 degrees 51 minutes
39 seconds East 28.51 feet to the point and place of beginning,

Subject to rights of othets to use Sunset Lane as a means of ingress and egress in order to
access Route 24,

10
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SCHEDULE "B"

LOVE CREEK COTTAGES CONDOMINIUM

The following represent the respective percentage of ownership in the Common Elements
for each Unit which shall be utilized for purposes of determining voting rights and the percentage
share of each Unit for the expenses of and relating to the various ri ghts in the Common Elements,
irrespective of any market or sales value.

Unit Type Percentage
1 2 Bedrooms, One Bath 35.00
2 2 Bedrooms, Two Baths 20.00
A 2 Bedrooms, One Bath 20.00
4 2 Bedrooms, One Bath _25.00
100.00%

01OV -8 AH10: 33

SUSSEX LOUNTY
00C. SURCHARGE PAID

Received

NOV 09 2001

ASSESSMENT DIVISION
OF SUSSEX CTY

11
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TAX MAP NO.: 2-34 7.00 100.00 i
PREPARED BY AND RETURN TO: &0~ / ~ 73
LAW OFFICE OF GREGORY W. WILLIAMS

407 REHOBOTH AVENUE, P. O. BOX 739
REHOBOTH BEACH, DE 19971

CODE OF REGULATIONS
FOR

LOVE CREEK COTTAGES CONDOMINIUM
Sussex County, Delaware

ARTICLEL
PLAN OF OWNERSHIP

Section 1. Unit Ownership. The property located in Indian River Hundred, Sussex County,
Delawate, (hereinafter called the "Property”), has been submitted to the provisions of the Unit
Property Act of the State of Delaware, 25 Del. C. Sections 2201 through 2240, as amended, by the
Declaration recorded in the Office of the Recorder of Deeds, in and for Sussex County, Delaware,
simultaneously herewith, in Deed Book 26M(e_, at page 220% , and shall hereinafter be known
as "LOVE CREEK COTTAGES CONDOMINIUM," (hereinafter called the "Condominium") and
as shown on the Declaration Plan recorded in the Office of the Recorder of Deeds in and for Sussex
County, Delaware, in Plot Book 732 Page 347

Section 2. Applicability of Code of Regulations. The provisions of this Code of Regulations
are applicable to the Property of the Condominium and to the use and occupancy thereef. All present
and future owners, mortgagees, lessees, and occupants of Units and their employees, and any other
person who may use the facilities of the Property in any manner, are subject to this Code of
Regulations, the Declaration and any Rules and Regulations hereinafter promulgated. The
acceptance of a deed or transfer document or the entering into of a lease or the act of occupancy of
a Unit shall conclusively establish the acceptance and ratification of this Code of Regulations, any
Rules and Restrictions and the provisions of the Declaration, as they may be amended from time to
time, by the person so acquiring, leasing, or occupying a Unit and shall constitute and evidence an

agreement by such person to comply with the same.

Section 3. Office. The office of the Condominium and of the Council shall be located at the
Condominium or at such other place as may be designated from time to time by the Council.

ARTICLETI
ASSQCIATION OF OWNERS

Section |. Composition. All of the Owners of Units contained in the Condominium, acting
as a group in accordance with the Unit Property Act, the Declaration and this Code of Regulations,
shall constitute the "Association of Owners", which shall be incorporated as "LOVE CREEK
COTTAGES Condominium Association of Owners, Inc.", who shall have the responsibility of
administering the Condominium, establishing the means and methods of collecting the contributions

St
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of the Common Expenses, atranging for the management of the Condominium, and performing all
of the other acts that may be required to be performed by the Association of Owners, by the Unit
Property Act and the Declaration. Except as to those matters which the Unit Property Act
specifically requires to be performed by the vote of the Owners of the Units, the administration of
the foregoing responsibilities shall be performed by the Council as more particularly set forth in
Article 11

Section 2. Annual Meeting. The Declarant shall notify the Owners of all of the Units, and
the first annual meeting of the Association of Owners shall be held no later than June 1, 2002,
thereafter on a call issued by the Declarant. At such meeting the persons designated by the Declarant
shall resign as members of the Council, and all of the Unit Owners shall elect a new Council.
Thereafter, the annual mestings of the Association of Owners shall be at such time as the Council
may designate. At such annual meetings the Council shall be elected by ballot of the Unit Owners
in accordance with the requirements of Section 4 of Article III of this Code of Regulations. The
Association of Owners may transact such other business at such meeting as may properly come
before them.

Section 3. Place of Meeting, Meetings of the Association of Owners shall be held at a
suitable place convenient to the Unit Owners as may be designated by the Council.

Section 4. Special Meetings. It shall be the duty of the President to call a special meeting
of the Association of Owners if so directed by Resolution of the Council or upon a petition signed
and presented to the Secretary of the Unit Ownets owning no less than 50% of the percentage
interests of all Unit Owners. The notice of any special meeting shall state the time and place of such
mecting and the purpose thereof. No business shall be transacted at a special meeting except as
stated in the notice.

Section 5. Natice of Meetings. It shall be the duty of the Secretary to mail a notice of each
annual or special meeting of the Unit Owners, at least ten (10) days but not more than twenty (20)
days prior to such meeting, stating the purpose thereof as well as the time and place where it is to
be held, to each Unit Owner of record, at such address as each Unit Owner shall have designated by
notice in writing to the Secretary, The mailing of a notice of meeting in the manner provided in this
Section shall be considered service of notice.

Section 6. Adjournment of Meetings. If any meetings of the Association of Owners cannot
be held because a quorum is not present, the Unit Owners owning a majority of the percentage
interests who are present at such meeting, either in person or by proxy, may adjourn the meeting to
a time not less than forty-eight (48) hours from the time the original meeting was called.

Section 7. Order of Busingss. The order of business at all annual meetings of the
Association of Owners shall be as follows:

(2) Roll call.

(b} Proof of Notice of meeting.

(¢) Reading of minutes of preceding meeting.

(d) Reports of officers. .

(e) Reports of the Council.

(f) Reports of committees.

(g) Election of inspectors of election (when so required).
(h) Election of members of Council (when so required).
(i) Unfinished business.

(i) New business.
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Section 8. Title to Units. Title to units may be taken in the name of an individual or in the
names of two ot more persons, as tenants in common or as joint tenants or as tenants by the entirety,
or in the hame of a corporation, partnership or any other legally-recognized entity, or in the name
of a fiduciary.

Section 9. Voting. Voting at all meetings of the Association of Owners shall be on a
percentage basis and the percentages of the vote to which each Unit Owner is entitled shall be the
percentage interest assigned 1o his Unit in the Declaration. Where the ownership of a Unit shall be
in more than one person, then the person who shall be entitled to enter the vote of that Unit shall be .
the person named in a certificate signed by all of the owners of the Unit and filed with the Secretary.
Such certificate shall be valid until revoked by a subsequent certificate. Whenever the approval or
disapproval of a Unit Owner is required by the Unit Property Act, the Declaration or this Code of
Regulations, such approval or disapproval shall only be made by the person who would be entitled
to cast the vote for the Unit Owner at any meeting of the Association of Owners. Except where a
greater numbser is required by the Unit Property Act, the Declaration or this Code of Regulations, a
majority of the Unit Owners is required to adopt decisions at any meeting of the Association of
Owners.

Section 10. Proxies. A vote may be cast in person or by proxy. Proxies shall be valid only
for the particular meeting designated therein and must be filed with the Secretary before the
appointed time of the meeting.

Section 11. Majority of Unit Owners. As used in this Code of Regulations, the term
"majority of the Unit Owners" shall mean all of the Unit Owners.

Section 12. Quorum. Except as otherwise provided inthis Code of Regulations, the presence
in person or by proxy of all of the Unit Owners shall constitute a quorum at all meetings of the
Association of Owners.

Section 13. Conduct of Meeting. The President shall preside over all meetings of the
Association of Owners and the Secretary-Treasurer shall keep the minutes for the meeting and record
in a Minute Book all resolutions adopted at the meeting as well as a record of all transactions
occurring thereat. Roberts Rules of Order shall govern the conduct of all meetings of the
Association of Owners when not in conflict with the Declaration, this Code of Regulations or the
Unit Property Act.

ARTICLE 111

COUNCIL

Section 1. Number and Qualification. There shall be three (3) members of the Council, cach
of whom shall either be a resident of the State of Delaware ot a Unit Owner, but need not be both;
provided, however, that each Unit shall be represented on the Council by the unit owner or
represeniative thereof.

Section 2. Powers and Duties. The affairs of the Condominium shall be governed by the
Council. The Council shall have all of the powers and dutics necessary for the administration of the
affairs of the Condominium and may do all such acts and things as are not by the Unit Property Act
or by this Code of Regulations directed to be exercised and done by the Association of Owners. The
Council shall have the power from time to time to adopt any Rules and Regulations deemed
necessary for the enjoyment of the Condominium provided such Rules and Regulations shall not be
in conflict with the Unit Property Act or the Declaration or this Code of Regulations. The Council

3
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shall delegate to one of its members the authority to act on behalf of the Council on all matters
relating to the duties of the managing agent, if any, which might arise between meetings of the
Council. In addition to the duties imposed by this Code of Regulations or by any resolution of the
Association of Owners that may thereafter be adopted, the Council shall have the power to, and be
responsible for, the following:

(a)  Preparation of an annual budget, in which there shall be established the
contribution of each Unit Owner to the common expenses.

(b)  Making assessments against the Unit Owners to defray the costs and expenses
of the Condomintum, establishing the means and methods of collecting such assessments from the
Unit Owners, and establishing the period of the installment payment of the annual assessment for
common expenses. Unless otherwise determined by the Council, the annual assessment against each”
Unit Owner for his proportionate share of the common expenses shall be payable in equal monthly
installments, each such installment to be due and payable in advance on the first day of each month
for said month.

(c)  Providing for the operation, care, upkeep, maintenance, and surveillance of
all of the commion elements and services of the Condomininm.

(d)  Designating, hiring, and dismissing the personnel necessary for the
maintenance, operation, repair and replacement of the common elements, and providing services for
the Property, and, where appropriate, providing for the compensation of such personnel and for the
purchase of equipment, supplies and materials to be used by such personnel in the performance of
their duties, which supplies and equipment shall be deemed the common property of the Unit
Owners. .

(e)  Collecting the assessments against the Unit Owners, depositing the proceeds
thereof in a bank depository which it shall approve, and using the proceeds to carry out the
administration of the Property.

0 Making and amending Rules and Regulations, if any, respecting the use of the
Property. :

()  Opening of bank accounts on behalf of the Condominium and designating the
signatories required therefor,

(h)  Making, or coniracting for the making of, repairs, additions, and
improvements to, or alterations of, the Property and repairs to, and restoration of, the Property in
accordance with the other provisions of this Code of Regulations.

(i Enforcing by legal means the provisions of the Declaration, this Code of
Regulations and the Rules and Regulations for the use of the Property adopted by it, and bringing
any proceedings which may be instituted on behalf of the Unit Owners.

Obtaining and carrying insurance against casualties and liabilities, as lﬁrovided
in Article VI of this Code of Regulations, and paying the premium cost thereof.

(k)  Pay the cost of all services rendered to the Condominium and not billed to
Unit Owners of individual Units.
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m Keeping books with detailed accounts in chronological order of the receipts
and expenditures affecting the Property, and the administration of the Condominium, specifying the
maintenance and repair expenses of the common elements and any other expenses incurred. The said
books and vouchers accrediting the entries thereupon shall be available for examination by the Unit
Owners, their duly authorized agents or attorneys, during general business hours on working days
at the time and in the manner that shall be set and announced by the Council for the general
knowledge of the Unit Owners. All books and records shall be kept in accordance with good and
accepted accounting practices, and the same may be audited at least once a year by an outside auditor
employed by the Council who shall not be a resident of the Condominium or an owner of a Unit
therein, unless authorized by the Council, and the cost of such audit shall be a common expense.

(m) Notifying the mortgagees of any Unit of any default by the Unit Owner
whenever requested in writing by such mortgagee to send such notice.

(n)  Todo such other things and acts not inconsistent with the Unit Property Act
and with the Declaration which it may be authorized to do by a resolution of the Association of
Owners.

Section 3. Managing Agent. The Council may (but is not required to) employ for the
Condominium a professional managing agent at a compensation established by the Council, to
perform such duties and services as the Council shall authorize, including, but not limited to, the
duties listed in paragraphs (a), (¢), (d), (), (), () (&), (1), (m), and (n) of Section 2 of this Article
1L, The Council may delegate to the managing agent all of the powers granted to the Council by this
Code of Regulations other than the powers set forth in paragraphs (b), (f), (2), and (i) of Section 2
of this Article T11, '

Section 4. Election and Term of Office. At the first annual meeting of the Association of
Owners, the term of office of each member of the Council shall be fixed for two (2) years. At the
expiration of the initial term of each respective member of the Council, his successor shall be elected
to serve for a term of two (2) years. The members of the Council shall hold office until their
respective successors shall have been selected by the Association of Owners,

Section 5. Removal of Members of the Council. At any regular or special meeting of the
Association of Owners duly called, any one or more of the members of the Council may be removed
with or without any cause by a majority of the Unit Owners, and a successors may then and there be
elected to fill the vacancy thus created. Any member of the Council whose removal has been
proposed by the Unit Owners shall be givenat least ten (10) days' notice of the calling of the meeting
and the purpose thereof and he shall be given an opportunity to be heard at the meeting.

Section 6. Vacancies. Vacancies in the Council caused by any reason other than the removal
of a member by a vote of the Association of Owners shall be filled by a vote of a majority of the
remaining members of the Council ata special meeting of the Council held for that purpose promptly
after the occurrence of any such vacancy, even though the members present at such meeting may
constitute less than a quorum, and each person so elected shall be a member of the Council for the
remainder of the term of the member so removed and until a successor shall be elected at the next
meeting of the Association of Owners.

Section 7. Organization Meeting. The first meeting of the members of the Council following
the annual meeting of the Association of Owners shall be held within ten (10) days thereafter at such
time and place as shall be fixed by the Association of Owners at the meeting which such Council
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shall have been elected, and no notice shall be necessary to the newly elected members of the
Council in order legally to constitute such meeting provided a majority of the whole Council shall
be present thereat. '

Section 8. Regular Meetings. Regular meetings of the Council may be held at such time and
place as shall be determined from time to time by a majority of the members, but at least two such
meetings shall be held during each fiscal year. Notice of regular meetings of the Council shall be
given to each member, by mail or telegraph, at least three (3) business days prior to the day named
for such meeting. :

Section 9. Special Meetings. Special meetings of the Council may be called by the President
onthree (3) business days' notice to each member given by mail or telegraph, which notice shall state
the time, place and putpose of the meeting. Special meetings of the Council shall be called by the
President or Secretary-Treasurer in like manner and on like notice on the written request of at least
three (3) members.

Section 10. Waiver of Notice. Any member may, at any time, in writing waive notice of any
meeting of the Council, and such waiver shall be deemed equivalent to the giving of such notice.
Atteridance by a member at any meeting the Council shall constitute a waiver of notice by him at the
time and place of such meeting. Ifall members are present at any meeting of the. Council, no notice
shall be required and any business may be transacted at such meeting.

Section 11. Quorum of Council. At all meetings of the Council, two (2) members shall
constitrte a quorum for the transaction of business, and the votes of the two (2) of the members
present at any meeting at which a quorum is present shall constitute the decisions of the Council.

Section 12: Fidelity Bonds. The Council may require adequate fidelity bonds for all officers
and employees of the Condominium handling or responsible for Condominium funds. The
premiums of such bonds shall constitute a common expense.

Section 13. Compensation. No member shall receive any compensation from the
Condominium for acting as such. )

Section 14. Conduct of Meeting. The President shall preside over all meetings of the
Council and the Secretary-Treasurer shall keep a minute book of the Council recording therein all
resolutions adopted by the Council and a record of all transactions and proceedings occurring at such
meetings. Robetts Rules of Order shall govern the conduct of the meetings of the Couneil when not
in conflict with the Declaration, this Code of Regulations or the Unit Property Act.

Section 15. Liahility of the Members of the Council. The members of the Council shall not
be liable to the Unit Owners for any mistake of judgment, negligence, or otherwise except for their
own individual willful misconduct or bad faith. The Unit Owners shall indemnify and hold harmless
each ofthe members from and against all contractual liability to others arising out of contracts made
by the Council on behalf of the Unit Owners unless any such contract shall have been made in bad
faith or contrary to the provisions of the Declaration or of this Code of Regulations. It is intended
that the members of the Council shall have no personal liability with respect to any contract made
by them on behalf of the Unit Owners. It is also intended that the liability of any. Unit Owner arising
out of any contract made by the Council or out of the aforesaid indemnity in favor of the members
of the Council shall be limited to such proportion of the total liability thereunder as his percentage
interest bears to the percentage interests of all of the Unit Owners. Every agreement made by the
Council ot by the managing agent on behalf of the Unit Owners shall, if obtainable, provide that the
members of the Council, or the managing agent, as the case may be, are acling only as agents for the
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Unit Owners and shall have no personal liability thereunder (except as Unit Owners), and that each
Unit Owner's liability thereunder shall be limited to such proportion of the total liability thereunder
as his percentage interest bears to the percentage interests of all Unit Owners. The Unit Owners shall
indemnify any person who was or is a party or is threatened to be made a party to any threatened,
pending or completed action, suit o proceeding by reason of the fact that he is or was a member of
the Council, against expenses (including attorneys' fees), judgments, fines and amounts paid in
settlement incurred by him in connection with such action, suit or proceeding if he acted in good
faith and in a manner he reasonably believes to be in or not opposed to the best interests of the Unit

Owners.
ARTICLE IV
OFFICERS

Section 1. Designation. The principal officers of the Condominium shall be the President,
the Vice-President, and the Secretary-Treasurer, all of whom shall be elected by the Council. The
President shall be a member of the Council. Any other officers may be, but shall not be required to
be, members of the Council.

Section 2. Election of Officers. The officers of the Condominium shall be elected annually
by the Council at the organization meeting of each new Council and shall hold office at the pleasure

ofthe Council. Any vacancy in an office shall be filled by the Courcil at aregular meeting or special
meeting called for such purpose.

Section 3. Removal of Officers. Upon the affirmative vote of a majority of the members of
the Council, any officer may be removed, either with or without cause, and his successor may be
elected at any regular meeting of the Council or at any special meeting of the Council called for such

purpose.

Section 4. President. The President shall be the chief executive of the Condominium. He
shall preside at all meetings of the Association of Owners and the Couneil. He shall have all of the
general powers and duties which are incident to the office of president of a stock corporation
organized under the General Corporation Law of the State of Delaware, including but not limited
to, the power to appoint committees from among the Unit Owners from time to time as he may in
his discretion decide is appropriate to assist in the conduct of the affairs of the Condominium.

Section 5. Vice-President. The Vice-President shall take the place of the President and
perform his duties whenever the President shall be absent or unable to act. 1f neither the President
nor the Vice-President is able to act, the Council shall appoint some other members of the Council
to act in the place of the President, on an interim basis. The Vice-President shall also perform such
duties as shall from time to time be imposed upon him by the Council or by the President.

Section 6. Secretary-Treasurer. The Secretary-Treasurer shall keep the minutes of all
meetings of the Association of Owners and of the Council, he shall have charge of such books and
papers as the Council may direct; he shall have the responsibility for Condominium funds and
securities and shall be responsible for keeping full and accurate financial records and books of
account showing all receipts and disbursements, and for the preparation of all required financial data;
he shall be responsible for the deposit of all monies and other valuable effects in the name of the
Council, or the managing agent, in such depositories as may from time to time be designated by the
Council, and he shall, in general, perform all the duties incident to the office of secretary and
treasurer of a stock corporation organized under the General Corporation Law of the State of
Delaware.
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Section 7. Apresments. Contracts, Deeds, Checks, ste. All agreements, contracts, deeds,
leases, checks and other instruments of the Condominium for expenditures or obligations of over
$500.00, shall be executed by any two officers of the Condominium or by such other person or
persons as may be designated by the Council. All such instruments for expenditures or obligations
of less than $500.00, may be executed by any one officer of the Condominium or by such other
person as may be designated by the Council.

Section 8. Compensation of Officers. No officer shall receive any compensation from the
Council for acting as such.

ARTICIEV
OPERATION OF THE PROPERTY

Section 1. Determination of Common Expenses and Assessments Against Unit Owners.

_ (a) Fiscal Year, The fiscal year of the Condominium shall consist of the twelve
month period commeneing on January 1 of each year and terminating on December 31 of the same
year,

(b) Preparation and Approval of Budget. Each year on or before August 1st, the
Council shall adopt a budget for the Condominium containing as estimate of the total amount which
it considers necessary to pay the cost of maintenance, management, operation, repait and
replacement of the Common Efements and those parts of the Units as to which it is the responsibility
of the Council to maintain, repair and replace, and the cost of wages, materials, insurance premiums,
services, supplies and other expenses that may be declared to be Common Expenses by the Unit
Property Act, this Code of Regulations or a resolution of the Association of Owners, and which will
be required during the ensuing fiscal year of the administration, operation, maintenance and repair
of the property and the rendering of the Unit Owners of all related services. Such budget shall also
include such reasonable amounts as the Council considers necessary to provide working capital for
the Condominitm, a general operating reserve, and reserves for contingencies and replacements.
The Council shall send to each Unit Owner a copy of the budget, in a reasonably itemized form
which sets forth the amount of the Common Expenses payable by each Unit Owner, on or before
November 1, preceding the fiscal year to which the budget applies. The said budget shall constitute
the basis for determining each Unit Owner's contribution for the Common Expenses for the
Condominium. :

(c) Assessment and Payment of Common Expenses. The total amount of the
estimated funds required for the operation of the property set forth in the budget for the fiscal year

adopted by the Council shall be assessed against each Unit Owner in proportion to his respective
percentage interest, and shall be a lien against each Unit Owner's unit as of the first day of the fiscal
year to which such budget applies. On or before the first day of each fiscal year, and the first day
of each of the succeeding eleven (11) months in such fiscal year, each Unit Owner shall be obligated

" to pay to the Council or the managing agent (as determined by the Council), one-twelfth (1/12) of

the assessment for such fiscal year made pursuant to the foregoing provisions; provided, however,
if the Council so determines, assessments may be collected quarterly in which event each Unit
Owner shall be obligated to pay to the Council or the managing agent (as determined by the Council)
one-fourth (1/4) of the assessment for such fiscal year on the first day of each fiscal year, and one-
fourth (1/4) on the first day of the fourth, seventh, and tenth months of each fiscal year. Within sixty
(60) days after the end of each fiscal year, the Council shall supply to all Unit Owners an itemized
accounting of the Common Expenses for such fiscal year actually incurred and paid, together with
a tabulation of the amounts collected pursuant to the budget adopted by the Council for such fiscal
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year, and showing the net amount over or short of the actual expenditures plus reserves. Any amount
accumulated in excess of the amount required for actual expenses and reserves shall, if the Council
deems it advisable, be credited according to each Unit Owner's percentage interest to the next
monthly installments due from Unit Owners under the current fiscal year's budget, until exhausted,
and any net shortage shall, if the Council deems it advisable, be added according to each Unit
Owner's percentage interest to the installments due to the succeeding six (6) months after the
rendering of the accounting.

(d) Reserves. The Council may build up and maintain reasonable reserves for
working capital, operations, contingencies, and replacements. Extraordinary expenditures not
originally included in the annual budget which may become necessary during the year shall be
charged first against such reserves. If the reserves are inadequate for any reason, including non-
payment of any Unit Owner’s assessments, the Council may at any time levy a further assessment,
which shall be assessed against the Unit Owners according to their respective percentage interests,
and which may be payable in a Jump sum or in installments as the Council may determine. The
Council shall serve notice of any such further assessment on all Unit Owners by a statement in
writing giving the amount and reasons therefor, and such further assessments shall, unless otherwise
specified in the notice, become effective with the next monthly (or quarterly, if payments are
required by the Council to be made quarterly) payment which is due more than ten (10) days afier
the delivery or mailing of such notice of further assessment. All Unit Owners shall be obligated to
pay the adjusted monthly (or quarterly) amount or, if the additional assessment is not payable in
installments, the amount of such assessment.

(e) Initial Assessment. An initial payment, in addition to all assessments, of TWO
HUNDRED DOLLARS ($200.00) for each of the units is hereby levied to provide the initial
working capital of the Condominium and is payable by each Unit Owner upon the initial conveyance
of his Unit. When the first Council appointed by the Owner and under this Code of Regulations
takes office, it shall determine the budget, as defined in this Section, for the period commencing
upon the sale of the first Unit by the Owner and ending on December 31 of the fiscal year in which
such first sale occurs. Assessments shall be levied against the Unit Owners during said period as
provided in paragraph (c) of this Section. Any units not conveyed by Owner within three (3) years
of the date hereof shall be liable for the initial assessment described herein.

(f) Effect of Failure to Prepare or Adopt Budget. The failure or delay of the Council
to prepare or adopt the annual budget for any fiscal year shall not constitute a waiver or releasc in
any manner of a Unit Ownet's obligation to pay his allocable share of the Common Expenses as
herein provided, whenever the same shall be determined, and in the absence of any annual budget
or adjusted budget, each Unit Owner shall continue to pay the monthly charge at the then existing
monthly rate established for the previous fiscal period until the monthly payment which is due more
than ten (10) days after such new annual or adjusted budget shall have been mailed or delivered.

(g) Accounts. All sums collected by the Council with respect to assessments against
the Unit Owners may be co-mingled into a single fund, but shall be held for each Unit Owner in
accordance with his percentage interest.

Section 2. Payment of Common Expenscs. All Unit Owners shall be obligated to pay the
Common Expenses assessed by the Council pursuant to the provisions of Section 1 of this Article
V. No Unit Owner may exempt himself from liability for his contribution toward common expenses
by waiver of the use of enjoyment of any of the Common Elements or by abandonment of his Unit.
The purchaser of a Unit shall be jointly and severally liable with the selling Unit Owner for all
unpaid assessments against the latter for his proportionate share of the common expenses up to the
time of the conveyance, without prejudice to the purchaser's right to recover from the selling Unit
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Owner the amounts paid by the purchaser therefor; provided, however, that any such purchaser shall
be entitled to a statement from the Council or managing agent setting forth the amount of the unpaid
assessments against the selling Unit Owner and such purchaser shall not be liable for, nor shall the
Unit conveyed be subject to a lien for, any unpaid assessments in excess of the amount therein set
forth; and provided, further, that if a mortgagee of a first mortgage of record or other purchaser of
a Unit obtains title to the Unit as a result of foreclosure of a first mortgage, such purchaser, its
successors and assigns shall not be liable for, and such Unit shall not be subject to, a lien for the
payment of common expenses assessed prior to the acquisition of title to such Unit by such purchaser
pursuant to the foreclosure sale. Such unpaid share of the common expenses assessed prior to the
acquisition of title to such Unit by such purchaser pursuant to the foreclosure sale shall be collectible
from all Unit Owners, including the purchaser of the foreclosure sale, in proportion to their
respective percentage interests.

Section 3. Collection of Assessments. The Council shall take prompt action to collect any
assessments for common expenses due from any Unit Owner which remain unpaid for more than
thirty (30) days from the due date for payment thereof.

Section 4. Statement of Common Expenses. The Council shall promptly provide any Unit
Owner so requesting the same in writing, with a written statement of all unpaid assessments for
common expenses due from such Unit Owner.

Section 5. Maintenance and Repair.

(a) By the Council. The Council shall be responsible for the maintenance, repair and
replacement (unless necessitated by the negligence, misuse or neglect of a Unit Owner, in which case
such expense shall be charged to such Unit Owner) of the following, the costs of which shall be
charged to all Unit Owners as a common expense:

(1) The entire common water facilities and systems that are declared common
elements, including all conduits, ducts, plumbing wiring and other facilities for the furnishing of
such utility services into all Units, but excluding therefrom all plumbing, fixtures, systems and parts
thereof which are located inside the Unit; and including all catch basins and television master
antenna or cable systems located outside the specific boundaries of any Unit.

(b) By the Unit Owner, Each Unit Owner shall be responsible for the maintenance,
repair and replacement at his own expense, of the following:

The entire Building or Unit, whether interior or exterior, including, but not
limited to, entrance doors to the Unit, all windows, storm windows, and screens, the interior storage
area, electric panel, and the same shall be operated, maintained and replaced, if and when necessary,
as part of the Unit at the expense of the Owner of said Unit; also by the Unit Owner, any interior
walls, interior ceiling and floors, kitchen and bathroom fixtures and equipment, reftigerator and
range, lighting, water heater, heating and air-conditioning unit, and those parts of the plumbing
system which solely benefit his Unit; decks or porches as shown upon the Declaration Plan; steps
and stairs leading solely to an individual unit. Bach Unit Owner shall keep the interior and exterior
of his Unit and ifs equipment and appurtenances in good order, condition and repair and in a clean
and sanitary condition, and shall do all redecorating, painting and varnishing which may at any time
be necessary to maintain the good appearance and condition of his Unit. In addition, each Unit
Owner shall be responsible for all damages to any and all other Units or to the common elements
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resulting from his failure to make any of the repairs required to be made by him by this Section.
Each Unit Owner shall perform his responsibility in such manner as shall not unreasonably disturb
or interfere with the other Unit Owners. Each Unit Owner shall promptly report to the Council or
the managing agent any defect or need for repairs for which the Council is responsible.

(c) Manner of Repair and Replacement. All repairs and replacement shall be

substantially similar to the original construction and installation. The method of approving payment
vouchers for all repairs and replacement shall be determined by the Unit Owner affected thereby.

Section 6. Additions, Alterations or Improvements by the Council. Whenever in the
judgment of the Council the common elements shall require additions, alterations, or improvements
costing in excess of ONE THOUSAND DOLLARS ($1,000.00) during any twelve (12) consecutive
months, and the making of such additions, alterations or improvement shall have been approved by
a majority of the Unit Owners, the Council shall proceed with such additions, with the cost thereof
as a common expense,. Any additions, alterations or improvements costing ONE THOUSAND
DOLLARS ($1,000.00) or less during any period of twelve (12) consecutive months may be made
by the Council without the approval of the Unit Owners and the cost thereof shall constitute a part
of the common expenses.

Section 7. Additions, Alterations or Improvements By Unit Owners. No Unit Owner shall
make any structural addition, alteration or improvement in or to his Unit without the prior written
consent thereto of the Council, which consent shall not unreasonably be denied . The Council shall
be obligated to answer any written request by a Unit Owner for approval of a proposed structural
addition, alteration or improvement in such Unit Owner's unit within sixty (60) days after such
request, and its failure to do so within the stipulated time shall constitute a consent by the Council
to the proposed addition, alteration or improvement. Any application to any governmental authority
for a permit to make an addition, alteration or improvement in or to any Unit may be executed by
the Council without, however, incurring any liability on the part of the Council or any of them to any
contractor, subcontractor or materialman on account of such addition, alteration or improvement,
or to any person having any claim for injury to person ot damage to property arising therefrom.

Section 8. Restrictions on Use of Units. Each Unit and the common elements shall be
occupied and used in accordance with the provisions of the Declaration.

Section 9. Right to Access. DELETED.

Section 10. Rules and Regulations. Rules and regulations concerning the operation and use
of the common elements may be promulgated and amended by the Council, provided that such rules
and regulations are not contrary 10 or inconsistent with the Unit Property Act, the Declaration or this
Code of Regulations. Copies of the rules and regulations shall be furnished by the Council and each
Unit Owner prior to the time when the same shall become effective.

Section 11. Electricity. Electricity for the Units shall be supplied by the Delaware Electric
Cooperative serving the Units directly to cach Unit through separate meters and each Unit Owner
shall be required to pay the bills for electricity consumed or used in his Unit. The electricity serving
the common elements, if any, shall be separately metered, and the Council shall pay all bills for
eleetricity consumed in such portions of the common elements as a cormmon expense, including, but
not limited to, the cost of electricity for the pump house serving all of the Units.
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Section 12. Sewer and Water. The individual Unit Owners shall maintain the septic system
or cesspool appurtenant to their respective Units as Limited Common Elements. Inthe eventaseptic
system or cesspool serves more than one Unit, the cost of maintaining the same shall be shared
equally by the Unit Owners being served by the same. Water service is provided to all four (4) Units
by a well and pump house, the maintenance of same being a common expense.

ARTICLE VI
INSURANCE

Section 1. Authority to Purchase. Except as otherwise provided in Section 3 of this Article
VI, all insurance policies relating to the property shall be purchased by the Council as trustee for the
Unit Owners and their respective mortgagees, as their interests may appear, which insurance shall
be to the extent available, at least the following:

(a) Public Liability Insurance in such amounts and in such form as may be considered
appropriate by the Council including, but not limited to, water damage, legal liability, hired
automobile, non-owned automobile and any and all other liability incident to the ownership and/or
use of the Condominium project or any portion thereof; and

(b) Workmen's compensation insurance to the extent necessary to comply with any
applicable law; and

(¢) Such other policies of insurance, including insurance for other risks of a similar
or dissimilar nature, as are or shall hereafter be considered appropriate by the Council.

Section 2. Limitations. Any insurance obtained pursuant to the requirements of this Article,
shall be subject to the following provisions:

(a) All policies shall be written with a company or companies licensed to do business -
in the State of Delaware and holding a rating of "A+" or better in "Best's Insurance Guide."

(b) All policies shall provide that such policies may not be cancelled or substantially
modified without at least thirty (30) days' prior written notice to any and all insureds named thereon,
including any and all mortgagees of the Units and shall further provide that the coverage thereofshall
not be terminated for non-payment of premiums without thirty (30) days' notice to all of the insureds,
including all mortgagees of the Units. Duplicated originals of the insurance policies and all
endorsements thereto, together with proof of payment or premiums, shall be delivered to all Unit
Ownets of their request and shail be delivered to all mortgagees of Condominium units at the times
such policies are issued and at least thirty (30) days prior to the expiration of the then current
policies. - .

() All policies shall contain a waiver of subrogation by the insurer as to any claims
against the Council, the Unit Owner and/or their respective agents, employees or invitees, and of any
defenses based upon co-insurance or invalidity arising from the acts of the insured. Said policies
cannot be cancelled, invalidated or suspended on account of any conduct of the Council, the Unit
Owner and/or their respeetive agents, employees or invitees, and of any defenses based upon co-
insurance or invalidity arising from the acts of the insured. Said policies cannot be cancelled,
invalidated or suspended on account of any conduct of the Council, the Unit Owner, and/or their
agenls, employees or invitees. )
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(d) All policies shall contain the standard mortgage clause. In the eventa mortgagee
endorsement has been issued as to a Unit, the proceeds payable shall be held in trust for the
mortgagee and the Unit Owner as their interests may appear.

Section 3. Separate Insurance. Each Unit Owner shall have the right at his own expense, to
obtain fire and other hazard insurance for his own Unit and for his own benefit and to obtain
insurance coverage upon his personal property and for his personal liability.

(a) Each Unit Owner shall be required to notify the Council of all improvements
made by the Unit Owner to his Unit, the value of which is in excess of TEN THOUSAND
DOLLARS ($10,000.00).

(b) Any Unit Owner who obtains individual insurance policies covering his Unit
shall be required to file a copy of such individual policy or policies with the Council within thirty
(30) days after the purchase of such insurance.

Section 4. Premiums. Premiums upon all insurance policies purchased by the Council shall
be deemed to be a common expense.

ARTICLE VI
REPAIR AND RECONSTRUCTION AFTER FIRE OR OTHER CASUALTY

Qection 1. When Repair and Reconstruction are Required. In the event of damage to or
destruction of all or any of the buildings as a result of fire, or other casualty it shall be the
responsibility of the Unit Owner to repair or restore his Unit. ‘

ARTICLE VIIT

SALES, LEASES, AND ALIENATION OF UNITS

Section 1. No Severance of Ownership. No Unit Owner shall execute any deed, lease,
mortgage, or other instrument conveying or mortgaging the title to his Unit without including thercin
the undivided interest of such Unit in the common elements, it being the intention hereof to prevent
any severance of such combined ownership. Any such deed, mortgage, or other instrument
purporting to affect one or more of such interests, without including all such interests, shall be
deemed and taken (o include the interest or interests, so omitted, even though the latter shall not be
expressly mentioned or described therein. No part of the interests in the common elements of any
Unit may be sold, leased, transferred, given, devised, or otherwise disposed of, except as part of the
Unit to which such interests are appurtenant, ot as part of a sale, lease, transfer, gift, devise or other
disposition of such part of the interests in the common elements of all Units.

Section 2. Payment of Assessments. No Unit Owner shall be permitted to convey, mortgage,
hypothecate, sell, lease, give, or devise his Unit unless and until he (or his personal representative)
shall have paid in full to the Council all unpaid common expenses theretofore assessed by the
Council against his Unit and payable prior to the date of conveyance, except permitted mortgages.
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ARTICLEIX
MORTGAGES
Section 1. Notice to the Council. A Unit Owner who mortgages his Unit shall notify the

Council of the name and address of his mortgagee and shall file a conformed copy of the note and
mortgage with the Council.

Section 2. Notice of Unpaid Assessments for Common Expenses. The Council, whenever
so requested in writing by a mortgagee of 2 Unit, shall promptly report any then unpaid assessments

for common expenses due from, or any other default by, the Unit Owner of the morigaged Unit.

Section 3. Notice of Default. The Council, when giving notice to a Unit Owner of a default
in paying the assessment for common expenses or any other default, shall send a copy of such notice
of each holder of a mortgage covering such Unit Owner's unit whose name and address has
theretofore been furnished to the Council.

ARTICLE X
COMPLIANCE AND DEFAULT

Section 1. Relief. Each Unit Owner shall be governed by, and shall comply with, all of the
terms of the Declaration, this Code of Regulations, and any amendments of the same. A default by
a Unit Owner shall entitle the Association of Owners, acting through its Council or through the
managing agent, to the following relief:

(2) Legal Proceedings. Failure to comply with any of the terms of the Declaration,
this Code of Regulations, and the Rules and Regulations shall be grounds for relief which may
include, without limiting the same, an action to recover any sums due fot money damages, injunctive
relief, foreclosure of the lien for payment of all assessments, any other relief provided for in this
Code of Regulations, or any combination thercof, and all of which relief may be sought by the
Association of Ownexs, the Council, the managing agent, or, if appropriate, by an aggtieved Unit
Owner.

(b) Additional Liability. Each Unit Owner shall be liable for the expense of all
maintenance, repair or replacement rendered necessary by his act, neglect or carclessness of any
member of his family or his employees, agents or licensees, but only to the extent that such expense
is not covered by the proceeds of insurance carried by the Council. Such liability shall include any
increase in fire insurance rates occasioned by use, misuse, occupancy or abandonment of any Unit
or its appurtenances. Nothing contained herein, however, shall be construed as modifying any
waiver of any insurance company of its rights to subrogation.

(c) Costs and Attorney's Fees. In any proceeding arising out of any alleged default
by a Unit Owner, the prevailing party shall be entitled to recover the costs of the proceedings, and
such reasonable attorneys' fees as may be determined by the court.

(d) No Waiver of Rights. The failure of the Association of Ownets, the Council, or
of a Unit Owner to enforce any tight, provisions, covenant, or condition which may be granted by
the Declaration, this Code of Regulations or the Rules and Regulations shall not constitute a waiver
of the right of the Association of Owners, the Council or the Unit Owner to enforce such rights,
provisions, covenant, or condition in the future. All rights, remedies and privileges granted to the
Association of Owners, the Council, or any Unit Owner pursuant to any terms, provision, covenant,
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or condition of the Declaration, this Code of Regulations, or the Rules and Regulations shall be
deemed to be cumulative, and the exercise of any one or more thereof shall not be deemed to
constitute an election of remedies, nor shall it preclude the party exercising the same from exercising
such privileges as may be granted to such party by the Declaration, this Code of Regulations or the
Rules and Regulations, or at law or in equity.

(¢) Interest. In the event of a default by any Unit Owner in paying any common
expenses or other sum assessed against him which continues for a period in excess of thirty (30) days
such Unit Owner shall be obligated to pay interest on the amounts due at the legal rate of interest

provided on judgment in the State of Delaware from the due date thereof.

(f) Abatement and Enjoinment of Violations by Unit Owners. The violation of any
rule or regulation adopted by the Council, or the breach of any regulation contained herein, or the

breach of any provision of the Declaration, shall give the Council the right, in addition to any other
rights pursuant to law or sct forth in this Code of Regulations: (a) to enter the Unit in which, or as
to which, such violation or breach exists and summarily to abate and remove, at the expense of the
defaulting Unit Owner, any structure, thing or condition that may exist therein contrary to the intent
and meaning of the provisions hereof, and the Council shall not thereby be deemed guilty in any
manner of trespass; or (b) to enjoin, abate or remedy by appropriate legal proceedings, either at law
or in equity, the continuance of any such breach.

Section 2. Lien for Contributions.

(a) The total annual contribution of each Unit Owner for the common expenses
pursuant to Article V, Section 1 of this Code of Regulations is hereby declared to be a lien levied
against the Unit of such Unit Owner, which lien shall be effective as of the first day of each fiscal
year of the Condominium. The Council, or the managing agent, may file or record such other or
further notice of lien, or such other or further document as may be required by the then laws of the
State of Delaware to confirm the establishment of such lien.

(b) Tn any case where an assessment against a Unit Owner is payable in installments,
upon a default by such Unit Owner in the payment of any single installment, which continues for
thirty (30) days after written notice of such default has been sent to the Unit Owner, the maturity of
the remaining total of the unpaid installations of such assessments may be accelerated, at the option
of the Council and the then balance owing may be declared due and payable in full by the service
of notice to such effect upon the defaulting Unit Owner by the Council or the managing agent.

{c) The lien for contribution may be foreclosed in the manner provided by the laws
of the State of Delaware by suit brought in the name of the Council, or the managing agent, acting
on behalf of the Association of Owners. During the pendency of such suit the Unit Owner shall be
required to pay a reasonable rental of the unit for any period prior to sale pursuant to any judgment
or order of any court having jurisdiction over such sale. The plaintiff in such proceeding shall have
the right to the appointment of a receiver, if available under the then laws of the State of Delaware.

(d) Suit to recover a money judgment for unpaid contributions shall be maintained
without foreclosing or waiving the lien securing the same, and foreclosure shall be maintainable
notwithstanding the pendency of any suit to recover a money judgment,

(e) The lien for contributions shall be subordinate to liens of any first mortgagee or
the lien of any landlord's lien by Unit Owner or its successors or assigns.
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ARTICLE XI
MISCELLANEOUS

Section 1. Notices. All notices, demands, bills, statements, or other communications under
this Code of Regulations shall be in writing and shall be deemed to have been duly given if delivered
personally or if sent by registered or certified mail, return receipt requested, first class postage
prepaid; (1) if to a Unit Owner, at the address which the Unit Owner shall designate in writing and
file with the Secretary, or if no such address is designated, at the address of the Unit of such Unit
Owner, or (2) if to the Association of Owners, the Council or the managing agent, at the principal
office of the managing agent or at such other address as shall be designated by notice in writing to
the Unit Owners pursuant to this Section.

Section 2. Invalidity. The invalidity of any part of this Code of Regulations shall not impair
or affect in any manner the validity, enforceability or effect of the balance of this Code of
Regulations.

Section 3. Captions. The captions herein are inserted only as a matier of convenience and
for reference, and in no way define, limit or describe the scope of this Code of Regulations, ot the
intent of any provision thereof.

Section 4. Gender, The use of the masculine gender in this Code of Regulations shall be
deemed to include the feminine gender and the use of the singular shall be deemed to include the
plural, whenever the context so requires.

ARTICLE XII

AMENDMENTS TO CODE OF REGULATIONS

Section 1. Amendments, Except as otherwise provided hereinabove or hereinbelow, this
Code of Regulations may be modified and amended either by unanimous vote of the Unit Owners
at any regular or special meeting, provided that notice of the proposed amendment shall have been
given to each Unit Owner at least ten (10) days in advance of such meeting.

Section 2. Recording. A modification or amendment of this Code of Regulations shall
become effective only if such modification or amendment is recorded in the Office of the Recorder
of Deeds in and for Sussex County, Delaware.

Section 3. Conflicts. No modification or amendments of this Code of Regulations may be
adopted which shall be inconsistent with the provisions of the Unit Property Act. A modification
or amendment once adopted and recorded as provided for herein shall then constitute part of the
official Code of Regulations of the Condeminium, and all Unit Owners shall be bound to abide by
such modification or amendment.

Section 4. Approval of Mortgagees. This Code of Regulations contains provisions
concerning various rights, priorities, remedies, and interests of the mortgagees of Units. Such
provisions hercin are to be construed as covenants for the protection of the mortgagees on which they
may rely in making loans secured by mortgages on the Units. Accordingly, no amendment or
modification of this Code of Regulations impairing or affecting such rights, priorities, remedies or
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interests of a mortgagee shall be adopted without the prior written consent of such mortgagee. If
there is more than one mortgagee holding mortgages on the Units, it shall be sufficient to obtain the
written consent of the mortgagee or mortgagees holding mortgages on more than fifty percent (50%)
of the Units encumbered by mortgages.

IN WITNESS WHEREOF, the party hereto has hereunto set his hand and seal this 3 2
day of YD ve lo

, 2001,
C@— 6{/& (SEAL)
/ Witness MICHAEL BACHER

. A A, A o, (SEAL)

Witness ANN BA?HER
COUNCIL MEMBERS:
(SEAL)
Witness
(SEAL)
(SEAL)

MELISSA A. BACHER

/Witncss
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STATE OF DELAWARE )

) SS:
COUNTY OF SUSSEX ) -
BE IT REMEMBERED, that on this & 2 day of [ 7z hqlr ,AD.

2001, personally appeared before me, the Subscriber, a Notary Public for the State and County
aforesaid, MICHAEL BACHER, Individually and as Council Member, party to this Indenture,
known to me personally to be such, and he acknowledged this Indenture to be his act and deed.

GIVEN under my Hand and Seal of Office, the day and year aforesaid.

otary Public
JAMES P. BECKER
NOTARIAL OFFICER PURSUANT TO Prin}/éjne:
29 DEL. CODE. SECT. 4323(3)
ATTORNEY AT LAW - DELAWARE Commission Expires:

ID #3711

STATE OF DELAWARE )
) SS:
COUNTY OF SUSSEX )

RE 1T REMEMBERED, thaton this_S * __ day of )Joue—é— ,AD.2001,
personally appeared before me, the Subscriber, a Notary Public for the State and County aforesaid,
JO-ANN BACHER, Individually and as Council Member, parly to this Indenture, known to me
personally to be such, and she acknowledged this Indenture to be her act and deed.

GIVEN under my Hand and Seal of Office, the day and year aforesaid.

o
JAMES P. BECKER otary Public
NOTARIAL OFFICER PURSUANT TO
- 29 DEL. CODE. SECT. 4323(3) .
BTTORNEY AT LAW - DELAWARE Print Name:
ID #3711

Commission Expires:
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STATE OF DELAWARE )
' ) 8S:
COUNTY OF SUSSEX )

BEIT REMEMBERED, thatonthis_ S __dayof J/oyenée , A.D. 2001,
personally appeared before me, the Subscriber, 2 Notary Public for the State and County aforesaid,
MELISSA A. BACHER, as Couneil Member, party to this Indenture, known to me personally to be
such, and he acknowledged this Indenture to be his act and deed.

GIVEN under my Hand and Seal of Office, the day and year aforesaid.

JAMES P. BECKER kﬁ- -
NOTARIAL OFFICER PURSUANT TO otary Public
29 DEL. CODE. SECT. 4323(3)

ATTORNEY AT LAW - DELAWARE
1D #3711

Print Name:

Commission Expires:

U7 DEENS

porey "I

01KOY -8 AMI0: 33

SUSSEL COURTY

DOC. SURCHARGE PAID

Received

NOV 09 2001

ASSESSMENT DIVISION
OF SUSSEX CTY.
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We are the property owners on Sunset Lane and received your notices of two applications before the

Planning and Zoning Commission and to be addressed at the next Planning and Zoning Commission Public Hearing and next County Council
Public Hearing.

The applications before the Commission ate for the re-zoning of Tax Parcel 234-7.00-100.00 (20797 Sunset Lane) to MR Medium-Density
Residential District and to grant Conditional Use in this newly re-zoned Medium-Density Residential District for Multi-Family (7 Units) to be
located on the Tax Parcel in question.

Let it be known that we the Home Owners of Sunset Lane are STRONGLY AGAINST both applications. Granting these applications will
result in irreparable damage our way of life and will negatively impact the value of our homes.

We ask that you VOTE “NO” to these proposals.

Sincerely,

oot Tty on [@ven JiF 7/

This communication is for use by the intended recipient and contains information that may be Privileged, confidential or copyrighted under
applicable law. If you are not the intended recipient, you are hereby formally notified that any use, copying or distribution of this e-mail.in
whole or in part, is strictly prohibited. Please notify the sender by return e-mail and delete this e-mail from your system. Unless explicitly and
conspicuously designated as "E-Contract Intended", this e-mail does not constitute a contract offer, a contract amendment, or an acceptance of
a contract offer. This e-mail does not constitute a consent to the use of sender's contact information for direct marketing purposes or for
transfers of data to third parties.

12/10/2019 12:49 PM
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We are the property owners on Sunset Lane and received your notices of two applications before the

Planning and Zoning Commission and to be addressed at the next Planning and Zoning Commission Public Hearing and next County Council
Public Hearing, _

The applications before the Commission are for the re-zoning of Tax Parcel 234-7.00-100.00 (20797 Sunset Lane) to MR Medium-Density
Residential District and to grant Conditional Use in this newly re-zoned Medium-Density Residential District for Multi-Family (7 Units) to be

located on the Tax Parcel in question.

Let it be known that we'the Home Owners of Sunset Lane are STRONGLY AGAINST both applications. Granting these applications will )
result in irreparable damage our way of life and will negatively impact the value of our homes. -

We ask that you VOTE “NO” to these proposals.

Sincerely, .. m uA_Q AG __ 20 1< m\r\,\(w.m\»\ g /\chw% 1@.@\

[type name here]

Mﬂmﬁmﬁgmm

DEC 11 20
SUSSEX COUNTY

PLANNING & ZONING
This communication is for use by the intended recipient and contains information that may be Privileged, confidential or copyrighted under
applicable law. If you-are not the intended recipient, you are hereby formally notified that any use, copying or distribution of this e-mail,in
whole or in part, is strictly prohibited. Please notify the sender by return e-mail and delete this e-mail from your system. Unless explicitly and .
comspicuously designated as "E-Contract Intended", this e-mail does not constitute a contract offer, a contract amendment, or an acceptance of
2 contract offer. This e-mail does not constitute a consent to the use of sender’s contact information for direct marketing purposes or for

transfers of data to third parties.

12/10/2019 2:12 PM
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From: Fink, William <william.fink@dupont.com>
To: fochtsauto@aol.com <fochtsauto@aol.com>
Subject: Vote No to Conditional Use
Date: Tue, Dec 10, 2019 12:13 pm
Attachments: No to Sunset Lane zoning change - for signature.docx (61K), Sunset Lane Neighbors - No to Re-Zoning.pdf (63K)

Hi John, Attached is the letter we talked about. I also attached one where I signed it and scanned. Use either one. I already sent a letter with
just my and Donna’s signatures.

Tommy O’Neil checked with the county and the letter can be emailed. So everyone could email their own letter. So, I have copied the letter
below. You (we) could email the letter to people and they could copy paste the letter into a new email and send to the Cpounty.

Tommy’s message was: The lady at Sussex County I spoke with is Ann LePore. Her email is Ann.Lepore@sussexcountyde.cov She needs
everything by tomorrow so she can have it ready for the meeting on Thursday. Her phone number is 302-855-7878.

Thanks John!
(Dave can sign too...just add his name and address with a pen)

From: [enter name and address]
December 10, 2019

RECEIVED

To: Sussex County

Planning and Zoning Department
County Administrative Office Building
2 The Circle

Georgetown, DE 19947

Dear Sussex County:

12/10/2019 12:49 PM
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William and Donna Fink
25 Sleighride Rd.
Glen Mills, PA 19342

December 9, 2019 RECEIVED 31

Sussex County DEC 11 2019
Planning and Zoning Department f’ ‘
County Administrative Office Building SUSSEX COUNTY

2 The Circle PLANNING & ZONING

Georgetown, DE 19947
Dear Sussex County:

We are the owners of 20773 Sunset Lane and received your notices of two applications before the
Planning and Zoning Commission and to be addressed at the next Planning and Zoning Commission Public
Hearing and next County Council Public Hearing.

The applications before the Commission are for the re-zoning of Tax Parcel 234-7.00-100.00 (20797 Sunset
Lane) to MR Medium-Density Residential District and to grant Conditional Use in this newly re-zoned
Medium-Density Residential District for Multi-Family (7 Units) to be located on the Tax Parcel in question.

Let it be known that William and Donna Fink of 20773 Sunset Lane are STRONGLY AGAINST both
applications. Granting these applications will make assault on our pursuit of happiness. We purchased our
parcel on Sunset Lane, in part, for the serenity of the neighborhood.

The two proposed changes, if approved, would irreversibly alter the Sunset Lane neighborhood. We have
already seen what the changes will do (changes were made without the now sought re-zoning and
conditional use). Our drive down the short, narrow, dead-end, gravel Sunset Lane is now overcrowded by
the multitude of parked cars from the out-of-compliance multi-family dwellings and their commercial style
trash dumpster that sits at the lane’s edge. Enjoyment of property and value of property will decrease if
the applications are approved and that would not be fair to the rest of us.

Please vote NO to these proposals. They would benefit just one home owner and harm the rest of us on
Sunset Lane. Thank you for your consideration of this objection.

Sincerelyy



. at

-

i 'd

| =iyt

ST Sl (S |

[ L_j_!:_uj TN S R e §

A ertaou Wil e W
U \J-SE‘_;EI e

i "ol

e 1 e
b L -|:§'h toee Pl m Tk

E ||‘t.1j_.1_;‘ﬂw L -:} vl =1

Nl a nom

gl M AR )
I . . - .
vy Mgyl pumn s e 3 egd TTNS sm B ' , T s

I OeEES P D L ‘ LT 1N D i B AN P K NLE R P _hi biogs prares, s’ UHET e W *

Sppdd o Al s 22 s @ ey Bie
'___' SRuE Tv":‘ | - 1r;r_‘n S G s endings [ Y I S T Tl Vs (R0 "rﬁt"J:.l:H_l = '_'T = (]
Umtag wg gy comy g el e gl STV g AR M I be 5t vuted D Emebal e W L [ e

. w' wl = i 7w = edmgfe g L O TR LT Ge o4 s
T S O S e BB N A e e ot e B,

el W LW ™ b ‘.'_J‘ld - PE o D ! BN R b R IR S ||" -

E:F[f‘l'l‘?"‘Qﬁ@'.- Tl T R ST - _hs'l oL 1* "1 " = .= "
el W e it LT E e bosEe '.u' 2 o2 - fur= [N L B PR S P b [ LR A L ‘:f"-"_
i B N ‘;Tf NIRRT, | I e T rufg € e (e g™ e N BET T E Homft ala

=g tas [ T Juorpeng nopys, @ R A k. T wirany ot Bueg v ey

P R o T R A T PRI B TR A F I B N L L o o o T F Tl
Kl S ph I rllllvfl'l 1 . L ] TN "HFH\'I"‘A_‘I“II ke ._-III ol " '.J_E_‘!'.. B T s Ean N TR T

gy = bzeq m o i D PSR TS "a rratmes e
Pl .

=8 BRI el TR TP B N TR ST o JNTE I R T SRR o ATERT

v | Eram * [ [ A o I I I"_-‘fl.l' 1 T
T
.
ﬁ(... - gn
'{'__ % \.-I |

g | f I
\ - :N J'f. J JIJ'I
3 .

L -
-‘r:l L SR R ' Mg gfifim o




i

Vote No to Conditional Use https://mail.aol.com/webmail-std/en-us/PrintMessage

We are the property owners on Sunset Lane and received your notices of two applications before the

;

Planning and Zoning Commission and to be addressed at the next Planning and Zoning nogmmwoswwscmoﬁommbm and next County Council
Public Hearing, L . . |

B ’ ’ ’ _\ .
M&nmﬁwmomaowmwmmoa Eo.OoBEwwmwobEmmﬂﬁmHo-mouﬁmomﬂmxwﬁc&mw?ﬂco-go.oo Goqﬁ_.mnnmaﬂhmua:oggmﬁcﬁrwgm&

Residential District and to grant Conditional Use in this newly re-zoned Medium-Density Residential District for Multi-Family (7 Units) to be
located on the Tax Parcel in question.

£ -

Let it be known that we the Home Owners of Sunset Lane are STRONGLY AGAINST both applications. Granting these applications wilt
result in irreparable damage our way of life and will ne gatively impact'the value of our homes.

We ask that you VOTE “NO” to these proposals. .

"

Sincerely, . ,

- Sur G .

Sheree Connor
20778 Sunset Lane

3
4 .

ﬁumoogsaowaoimmﬁwmmgEmwﬁmnamm Hmn,.wmonﬁmsanobﬁmﬁmE.pqogmmouﬂgﬁémw_uomaémmmmuooummgm&oa copyrighted under
applicable law. If you are ot the intended recipient, you aré hereby formally notified that any use, copying or distribution of this e-mail in
whole or in part, is strictly prohibited. Please notify the sender by return e-mail and delete this e-mail from your system. Unless explicitly and
conspicuoisly designated as "E-Contract Intended", this e-mail does not constitute a contract offer, a contract amendment, or an acceptance of
a contract offer. This e-mail does not constitute a consent to the use of sender's contact information for direct marketing purposes or for
transfers of data to third parties,
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Ann Lepore L2 =it 70/
From: Christine Record <chrissyrecord@bellsouth.net>

Sent: Wednesday, December 11, 2019 10:39 AM

To: Ann Lepore

Subject: Rezoning Concern for Sunset Lane

ATTENTION: DE Planning and Zoning Commission

Since 1960, the spirit of Sunset Lane has been that of retirement and vacation for the families
that desire to live there. Never was the intention to zone this land to be multi-family housing.

The home at 20758 Sunset Lane has been in our family since 1962. It has served as a
retirement home for my parents. The home will be passed down to each generation. This initial
purchase of land was never intended for multi-family housing, but for single family housing.

With multi-family housing come a lot of concerns: more people in isolated area, water, sewer,
and traffic. But the biggest concern, this is not proper living conditions with the square footage
of the 3 smaller units. Even according to coding regulations, there is not enough square footage
for multiple families: Title 31, Chapter 41 DE state housing code.

I respectively oppose multi-family dwelling in this small retirement and vacation community as
this will change the entire culture of this community. I appreciate your kind consideration in
keeping the zoning regulations in the spirit of the community in which it was built. Thank you.

Respectfully yours,

Christine Record
On behalf of Constance O’Neill
20758 Sunset Lane



Mary C. Keithley
20791 Sunset Lane
Unit 1

Lewes, DE 19958

January 10, 2020

Sussex County Planning & Zoning Commission
The Sussex County Council
County Administration Building
2 The Circle
PO Box 589
Georgetown, DE 19947
RE: Mary & Victor Rico
Case No. C/2 1901
20791 Sunset Lane, Lewes, DE 19958

To whom it may concern:

RECEIVED

JAN 1 3 2020

SUSSEX COUNTY
PLANNING & ZONING

| am writing on behalf of my landlords, Mary and Victor Rico, in regard to their zoning change request
referenced above. | am their tenant at 20791 Sunset Lane, Unit 1. | understand that they are seeking a

zoning change from AR-1 (Agricultural) to MR (Medium Density Residential).

The Rico’s have been excellent landlords. The unit | occupy was updated inside as well as clean when |
moved in and everything was in working order. They maintain the property inside and out and there is
sufficient parking for both residents and guests. Any repairs or issues have always been addressed
within 24 hours and often the same day. They are prompt and communicative. There has never been a

time that they have not met needs or expectations.

| support their request and ask that it be granted. Please feel free to contact me if you have any
questions. | can he reached via email at mkeithley3084@gmail.com or phone at 302-500-2420.

Regards,

(s

Mary C. Keithley
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