
 
 

 

SUSSEX COUNTY COUNCIL 

A G E N D A 

FEBRUARY 2, 2021 

10:00 A.M. 

PLEASE REVIEW MEETING INSTRUCTIONS AT THE BOTTOM OF THE AGENDA 
 

Call to Order 

Approval of Agenda 

Approval of Minutes – January 26, 2021 

Reading of Correspondence 

Public Comments 

Todd Lawson, County Administrator 

1. Administrator’s Report 

Gina Jennings, Finance Director 

1. Consideration and approval of Commercial Property Assessed Clean Energy 
Program 
 

Hans Medlarz, County Engineer 

1. Delivery of Seed and Chemical, Project No. M19-31 
 
A. Change Order No. 1 

 
2. Professional Environmental Services Project 19-05 

Inland Bays and the Sussex Portion of the Chesapeake Bay Watersheds 
 
A. Amendment No. 1, 3rd Revision 
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10:15 A.M. Public Hearing 

 Community Development Block Grant (CDBG) Program 

10:30 A.M. Public Hearing 

 “AN ORDINANCE TO AMEND CHAPTER 115, ARTICLE XXV, SECTION 115-
 194.3 OF THE CODE OF SUSSEX COUNTY REGARDING THE COASTAL AREA” 

Introduction of Proposed Zoning Ordinances 

Council Members’ Comments 

Adjourn 

 

In accordance with 29 Del.C. §10004(e)(2), this Agenda was posted on January 26, 2021 at 4:30 p.m. and at 
least seven (7) days in advance of the meeting. 

This Agenda was prepared by the County Administrator and is subject to change to include the addition or 
deletion of items, including Executive Sessions, which arise at the time of the meeting. 

Agenda items may be considered out of sequence. 

Further meeting access instructions are listed below. 
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-MEETING INSTRUCTIONS- 

 
The Sussex County Council is holding this meeting under the authority issued by Governor 
John C. Carney through Proclamation No. 17-3292.   
 
The public is encouraged to view the meeting on-line.  Any person attending in-person will 
be required to go through a wellness and security screening, including a no-touch 
temperature check.  The public will be required to wear a facial mask. 
 
Chambers seating capacity is limited and seating assignments will be enforced. 
 
The meeting will streamed live at https://sussexcountyde.gov/council-chamber-
broadcast. 
 
The County is required to provide a dial-in number for the public to comment during the 
appropriate time of the meeting.  Note, the on-line stream experiences a 30-second delay. 
Any person who dials in should listen to the teleconference audio to avoid the on-line stream 
delay. 
 
To join the meeting via telephone, please dial:  
 

Conference Number: 1-302-394-5036 
Conference Code: 570176 

 
Members of the public joining the meeting on the telephone will be provided an opportunity 
to make comments under the Public Comment section of the meeting and during the 
respective Public Hearing. 
 
The Council meeting materials, including the “packet”, are electronically accessible on the 
County’s website at: https://sussexcountyde.gov/agendas-minutes/county-council. 
 
If any member of the public would like to submit comments electronically, please feel free 
to send them to rgriffith@sussexcountyde.gov.  All comments shall be submitted by 4:30 
P.M. on Monday, February 1, 2021. 
 

 

#  #  #  # 

https://sussexcountyde.gov/council-chamber-broadcast
https://sussexcountyde.gov/council-chamber-broadcast
https://sussexcountyde.gov/agendas-minutes/county-council
mailto:rgriffith@sussexcountyde.gov
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(Adopted__________) 1 

ORDINANCE NO. ___ 2 

 3 

AN ORDINANCE TO AMEND CHAPTER 115, ARTICLE XXV, SECTION 4 
115-194.3 OF THE CODE OF SUSSEX COUNTY REGARDING THE 5 
COASTAL AREA. 6 

 7 

WHEREAS, pursuant to the provisions of Title 9, Chapter 68 and 69, Delaware 8 
Code, the Sussex County government has the power and the authority to regulate the 9 
use of land and to adopt a Comprehensive Plan; and 10 

WHEREAS, pursuant to Chapter 115 of the Code of Sussex County, as amended, 11 
the Sussex County government has undertaken to regulate the use of land; and 12 

WHEREAS, the Sussex County Council adopted a Sussex County Comprehensive 13 
Plan Update on September 2, 2002, which established an “Environmentally 14 
Sensitive Developing Area” with “special environmental design and protection 15 
requirements”; and  16 

WHEREAS, Sussex County Council adopted a Sussex County Comprehensive Plan 17 
that was certified by the Governor on March 19, 2019, and this Plan expanded what 18 
was formerly identified as the “Environmentally Sensitive Developing Area” and 19 
renamed that Area as the Coastal Area in the Future Land Use Map contained 20 
therein; and 21 

WHEREAS, it is the intent of the Sussex County Council to balance the need to 22 
protect land equity with the need to reasonably protect the County’s environment 23 
and to protect and enhance the water quality of the County’s “Inland Bays”; and  24 

WHEREAS, Goal 4.6 and Strategy 4.6.2 of the Sussex County Comprehensive Plan 25 
states that Sussex County should “Recognize the importance of the Inland Bays” and 26 
“Recognize the Inland Bays, their tributaries and other waterbodies as valuable open 27 
space areas of ecological importance”; and 28 

WHEREAS, Goal 4.3 of the Sussex County Comprehensive Plan states that Sussex 29 
County should “Identify and designate future development areas in a manner that 30 
protects the County’s natural and cultural resources from the adverse impacts of 31 
development as outlined in the Conservation” Element of the Plan; and  32 



2 
 

WHEREAS, Goal 4.3 of the Sussex County Comprehensive Plan includes Objective 33 
4.3.2 which states that Sussex County should “Promote new development that 34 
incorporates preserved usable open space and mitigates for the protection or 35 
replacement of environmental resources in subdivision design” and Strategy 4.3.2.3 36 
and 4.3.2.4 which state that Sussex County should “Strengthen County development 37 
regulations to ensure that open space dedicated by developers contains contiguous 38 
open space” and “Revisit County Code to determine if modifications are needed to 39 
open space requirements to promote less fragmentation of open space”; and 40 

WHEREAS, it has been determined that in order to promote and protect the health, 41 
safety, convenience, orderly growth and welfare of the inhabitants of Sussex County, 42 
and to assist in the proper development of land. 43 

NOW, THEREFORE, THE COUNTY OF SUSSEX ORDAINS: 44 

 45 
Section 1.  The Code of Sussex County, Chapter 115, Article xxv §115-194.3 46 
“Coastal Area” is hereby amended by deleting the language in brackets and adding 47 
the italicized and underlined language: 48 

 49 
§ 115-194.3. Coastal Area.  50 
 51 
A. Delineation of the zoning district.  52 
 53 
(1) The Coastal Area shall include all lands designated as the "Coastal Area" in the 54 
adopted Sussex County Comprehensive Plan dated March 19, 2019, or as 55 
subsequently amended. 56 
 57 
(2) Where the boundary of the Coastal Area is formed by a roadway, the overlay 58 
zone shall be deemed to include the contiguous property on the far side of the 59 
roadway, provided that depth of the Coastal Area on contiguous property shall not 60 
exceed 600 feet. 61 
 62 
B. Application process. 63 
 64 
(1) All rezoning, subdivision, business and industrial site plans and conditional use 65 
applications involving one or a combination of the following shall be subject to the 66 
process and performance requirements as described hereinafter: 67 
 68 
 (a) Any residential planned community application. 69 
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 70 
 (b) Any development containing 50 or more dwelling units. 71 
 72 

(c) Any development containing 75,000 square feet or more of floor area used 73 
for commercial or industrial uses. 74 

 75 
(d) Any use or activity that requires a permit in the Coastal Zone. 76 

 77 
(2) The applicant shall submit an environmental assessment and public facility 78 
evaluation report and sketch plan (report) to the Director of Planning and Zoning, a 79 
copy of which will be forwarded to the Office of State Planning Coordination and 80 
members of the Technical Advisory Committee for review and comment. The sketch 81 
plan shall address the following issues for the property to be developed and, where 82 
appropriate to the context, for the contiguous property. Information submitted by the 83 
applicant shall at a minimum contain the following: 84 
 85 

(a) Proposed drainage design and the effect on stormwater quality and 86 
quantity leaving the site, including methods for reducing the amount of 87 
phosphorous and nitrogen in the stormwater runoff and the control of any 88 
other pollutants such as petroleum hydrocarbons or metals. 89 

 90 
(b) Proposed method of providing potable and, where appropriate, irrigation 91 
water and the effect on public or private water systems and groundwater, 92 
including an estimate of average and peak demands. 93 
 94 
(c) Proposed means of wastewater treatment and disposal with an analysis of 95 
the effect on the quality of groundwater and surface waters, including 96 
alternative locations for on-site septic systems. 97 
 98 
(d) Analysis of the increase in traffic and the effect on the surrounding 99 
roadway system. 100 
 101 
(e) The presence of any endangered or threatened species listed on federal or 102 
state registers and proposed habitat protection areas. 103 
 104 
(f) The preservation and protection from loss of any tidal or nontidal wetlands 105 
on the site. 106 
 107 
(g) Provisions for open space as defined in § 115-4.  108 
 109 
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(h) A description of provisions for public and private infrastructure. 110 
 111 
(i) Economic, recreational or other benefits. 112 
 113 
(j) The presence of any historic or cultural resources that are listed on the 114 
National Register of Historic Places. 115 
 116 
(k) [An affirmation that] A description of how the proposed application and 117 
proposed mitigation measures are in conformance with the current Sussex 118 
County Comprehensive Plan. 119 
 120 
(l) Actions to be taken by the applicant to mitigate the detrimental impacts 121 
identified relevant to Subsection B(2)(a) through (k) above and the manner by 122 
which they are consistent with the Comprehensive Plan. 123 
 124 

(3) The Director of Planning and Zoning shall prepare (with input from the County 125 
Administrator) guidelines describing the application process and the form and 126 
content of information to be submitted by the applicant and shall review all 127 
applications, plans, assessments and other information submitted and prepare a 128 
written report summarizing his findings and the comments of state agencies and 129 
other County offices. The Planning and Zoning Commission shall make a 130 
determination as to whether adequate information has been presented for the project 131 
to proceed. A completed report shall be required prior to any preliminary plan 132 
approval for a development subject to this section. Approval of the report does not 133 
constitute final approval of the commenting agencies. 134 
 135 
C. Permitted uses and densities. 136 
 137 
(1) Uses permitted in the Coastal Area will be those uses permitted in the underlying 138 
zoning category as established by the Sussex County Zoning Ordinance. 139 
  140 
(2) Uses prohibited in the underlying zone are also prohibited in the overlay zone. 141 
 142 
(3) The maximum density shall be the allowable density of the underlying zoning 143 
district for developments using a central water and wastewater collection and 144 
treatment system. "Central sewer system" means centralized treatment and disposal 145 
facilities as defined in § 115-194A. Within [this Overlay District] the Coastal Area, 146 
clustering of single-family detached lots to a minimum lot size of 7,500 square feet 147 
is permitted in all residential zoning districts using a central water and sewer system. 148 
For dwelling units using on-site individual wastewater disposal systems, the 149 
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allowable density shall be based upon a minimum lot size of 3/4 of an acre. The 150 
applicant has the option of clustering the lots to a minimum lot size of 1/2 of an acre 151 
where soil conditions are suitable as determined by DNREC, provided, however, 152 
that the number of lots or dwelling units permitted shall not exceed the number 153 
permitted in the underlying district. For purposes of this subsection, the "allowable 154 
density" shall be determined by calculating the lot area and the area of land set aside 155 
for common open space or recreational use but shall exclude any area designated as 156 
a tidal tributary stream or tidal wetlands by § 115-193.  157 
 158 
(4) For areas within the Conservation Zone, as currently defined in the Sussex 159 
County Zoning Ordinance, the minimum lot size and dimension requirements in the 160 
Conservation Zone shall apply. 161 
 162 
(5) Residential developments utilizing the cluster option of Subsection C.3 above 163 
within the AR-1 and AR-2 Residential Zoning Districts shall comply with the design 164 
requirements set forth in §115-25F of the Sussex County Zoning Code. 165 
 166 
D. Exemptions from the Coastal Area. The following are exempted from the 167 
requirement of this section:  168 
 169 
(1) Single-family residential lots of record as of the date of this section. 170 
 171 
(2) Existing developments and developments which have filed for approval as of the 172 
date of this section. 173 
 174 
E.  Design consideration should be given by the applicant toward the establishment 175 
of a greenways system which utilizes schools, parks, wildlife habitat areas, river and 176 
stream corridors, wetlands, floodplains, historic sites, business parks, urban 177 
sidewalks, abandoned rail lines, roads, beach areas and vacant land.  Greenways 178 
should provide benefits like safe pedestrian, bicycling and equestrian routes for 179 
recreationists and commuters; and natural wildlife corridors and biological reserves.] 180 
 181 
 182 





 

 
January 4, 2021 

 
 
Councilman Douglas B. Hudson 
Sussex County Council, District #4 
2 The Circle, P. O. Box 589 
Georgetown, DE  19947 
doug.hudson@sussexcountyde.gov 
 
Dear Councilman Hudson: 
 
Subject:  Coastal Area Subdivision Code Amendment 
 
The  Bay Front at Rehoboth HOA and its Members write in support of the subject ordinance to amend 
Chapter 115, Article XXV (Supplemental Regulations), Section 115-194.3, regarding the Coastal Area. 
Please associate our comments with the public record established in this matter. 
 
The subject ordinance to amend Section 115-194.3, is long overdue, corrects the improper preferential 
regulatory treatment of Coastal Area land zoned AR-1 that currently exists and is required as a means to 
properly implement the 2018 Comprehensive Plan.  Our reasons for supporting this amendment are 
briefly set forth below: 
 
The Proposed Amendment is Consistent with the Adopted Comprehensive Development Plan 
 
On December 4, 2018, the Sussex County Council adopted a new Comprehensive Plan.  The effect of 
adopting this Plan is that all land development regulations must be in conformance with the Plan’s 
provisions.  See 9 Del. C. § 6904(a).  Once adopted, a Comprehensive Plan shall have the force of law 
and no development shall be permitted except as consistent with the Plan.  See Brohawn v. Town of 
Laurel, 2009 WL 1449109 (Del. Ch. May 13, 2009) at 9; Farmers for Fairness v. Kent County Levy Court, 
2012 WL 295060 (Ct. of Chancery of Delaware, 1/27/2012) (the land use map or map series has the 
force of law and the County may not permit development contrary to that provided for in the land use 
map and regulations enacted to implement other elements of the Comprehensive Plan). 
 
The Comprehensive Plan embodies policy determinations and guiding principles, such as those listed in 
the preamble or recitals to the proposed amendment (Goals: 4.3, 4.3.2, 4.3.2.4, 4.6 and 4.6.2), that are 
extremely important to ensure consistent and equal application of the law.  Moreover, these Statements 
are extremely useful in interpreting any ambiguous language in existing regulation as well as in the 
proposed amendment to Section 115-194.3.  We believe that the proposed amendment is, therefore, 
clearly consistent with the Comprehensive Plan and necessary to its implementation. 
 
The Proposed Amendment Seeks to Ensure Consistent and Equal Application of the Law to 
Those Similarly Situated as is Guaranteed by Both the Federal and State Constitutions  
 
Both the Federal and our State Constitutions, U.S. Const. Amend. 14, Del. Art. 1, § 7, guarantee to every 
person equal protection of the law.  If the County believes that the “superior design element” 
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requirements are not currently applicable to the Coastal Area and not required by the Comprehensive 
Plan itself without an amendment, the enactment of the proposed amendment is critically important and 
necessary if the County wishes to avoid future Constitutional challenges.  
 
The Enactment of a Zoning Ordinance, such as the Proposed Amendment, is Legislative in 
Nature and a Proper Exercise of the Police Power  
 
The law will presume that the legislative body, in this case the Sussex County Council, investigated and 
found conditions such that the legislation enacted is appropriate.  Village of Euclid, Ohio v. Ambler Realty 
Co., 272 U.S. 365 (1926).  The burden of proof is upon the party who assails the validity of such an 
ordinance to establish that it does not and will not promote the safety, order, convenience, prosperity, 
and general welfare.  We respectfully suggest that those in opposition to this proposed amendment 
cannot meet this burden. 
 
Chapter 115, Article XXV, are Supplemental Regulations that Qualify or  
Supplement other AR-1 Regulations Appearing Elsewhere in the Zoning Regulations. 
 
Since Section 115-194.3 and its proposed amendment thereto appear in Article XXV (Supplemental 
Regulations) it is deemed to augment, not supplant, the other pertinent regulations for the AR-1 District. 
See Section 115-177.  The interpretative maxim, “expression unius est exclusion alterius” is , therefore, 
inapplicable here with respect to the other pertinent regulations for the AR-1 District. 
 
The Word “reasonably” that Appears Before the Word “protect” in the Fifth Whereas Clause 
Should be Deleted. 
 
This Whereas Clause presumably attempts to depict the balancing of competing goals in land use 
regulation (protecting land equity versus protecting the County’s environment and to protect and enhance 
the water quality of the County’s Inland Bays).  The use of the word “reasonably” before the goal of 
protecting the County’s environment and to protect and enhance the water quality of the County’s Inland 
Bays diminishes the importance of this goal vis-à-vis the goal of protecting land equity.  We are not 
aware of any relevant authority that elevates the goal of protecting land equity over the goal of protecting 
the environment and water quality. 
 
Requiring a Description versus and Affirmation of How the Application Conforms to the 
Comprehensive Plan Does Not Go Far Enough. 
 
While amending Section 115-194.3 B(2)(k) to require a “description” rather than the mere affirmation of 
compliance is an improvement, applicants should be required to provide in a narrative format a 
submission akin to a detailed and specific bill of particulars, with citation to supporting evidence or 
authority, for and demonstrating compliance with all relevant goals and objectives contained in the 
Comprehensive Plan. 
 
It Appears that there is a Typo in the Proposed Addition of Number (5) to Section 115-194.3 C. 
 
The proposed new Number (5) refers to Section 115-25F for the design requirements.  It appears that 
the proper Section is 115-25E. 
 
The County is Strongly Urged to Consider Additional Amendment of the Land Use Regulations to 
Give the Reviewing and Decision-Making Authorities the Ability to Consider and Address the 
Adverse and Cumulative Impact of Individual Subdivision Development. 
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The Comprehensive Plan requires the County to consider the cumulative impact of reasonably 
foreseeable development.  See Goal 4.1 (Manage the impact of future growth and development to better 
preserve the quality of life of the County), and Chapter 4 of the Comprehensive Plan generally. 
 
Conspicuously absent from the current land use regulations are effective rules and standards that would 
permit the reviewing and decision-making authorities to seek solutions to the adverse cumulative impacts 
of individual subdivision development. 
 
The County is Strongly Urged to Consider Additional Amendment of the Land Use Regulations to 
Make it Clear that Many, if not Most, of the Land Use Decisions to be Made in this Area May 
Involve and Require Participation/Negotiation with Adjacent Properties. 
 
The Comprehensive Plan requires the County to ensure that the concerns of nearby and adjacent 
landowners are fully considered and addressed in a collaborative fashion.  See Goal 4.4 (Minimize the 
adverse impacts of future development on existing developments). 
 
We note that existing land use regulations contemplate some form of negotiation between the applicant 
and parties in interest in the proposed development.  See Section 115-25(F)(4) (The Sussex County 
Planning and Zoning Commission may add conditions to approval of any development to protect 
adjacent properties and the natural environment). 
 
We strongly urge the County to consider adding additional amendments to the land use regulations to 
make it clear that negotiations between the applicant and parties in interest are expected and will be part 
of the decision-making process.  We suggest, at a minimum, that a regulation requiring the parties to 
meet and confer about items of concern, with a goal of identifying and resolving issues, be enacted and 
made part of the initial application process. 
 
Conclusion 
 
Salus populi suprema lex esto (Welfare of the public is the supreme law) 
 
Thank you for the opportunity to submit our comments in this very important matter.  We respectfully 
request that the Commission  and Council fully consider our input and enact the proposed amendment to 
correct this long-standing legislative oversight. 
 
Thank you. 
 
Regards, 
 
/signed/ 
 
Dianne L. Besso 
HOA President, Bay Front at Rehoboth 
23255 Horse Island Road 
Lewes, DE  19958 
302-947-9142 
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