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Subject Land for concrete recycling or other industrial operations, directing
Defendant Atlantic to cease and desist its use of the Subject Land for
concrete recycling and other industrial operations, plus an award of costs.

Count 1I (Declaratory Relief)

14. Paragraphs 1 — 13 are re-stated. The Plaintiff also states
that there is no other more effective or efficient remedy.

WHEREFORE, the premises considered, the Plaintiff asks this
Honorable Court to enter a declaratory judgment binding both Defendants
that Defendant Atlantic’s use of the Subject Land for concrete recycling or
other industrial operations is unlawful under the applicable zoning law, plus

an award of costs.

Respectfully Submitted,

Jitian Hipeff
Julian Karpoff

Plaintiff

33026 W. Falling Creek Street
Lewes, DE 19958
703-509-5811

Captainkarpoff@routlook.com

27K:200
27K200.7
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Parcel #3-35-11.00-56
Prepared by and retumn to:
Wilson, Halbrook & Bayard, P_A.

107 West Market Street

quorgetown, DE 19947
A /"J//"/f"

THIS DEED, made this 31st day of May, 2001,

BETWEEN

Lin-Leigh, Inc., a Delaware Corporation, with offices located at of PO Box 123, Milten,
Delaware 19968, party of the first part,

AND

Atlantic Conf:rete Company, Inc., a Delaware Corporation, with offices Jocated at of PO Box 371
New Wharf Road, Milford, Delaware 19963, party of the second part,

WITNESSETH that the said party of the first part, for and in consideration of the sum of One
Dollar ($1.00), lawful money of the United States of America, the receipt whereof is hereby
acknowledged, hereby grants and conveys unto the party of the second part, individually, its successcrs

or assigns, in fee simple, the following described lands, situate, lying and being Sussex County, State of
Delaware:

BEGINNING at a capped rebar set on the southerly right-of-way line of a railroad right-of-way,
said rebar lying South 76 degrees 18 minutes 00 seconds West 1,133.61 feet from the intersection of the
northerly right-of-way line of other lands of Atlantic Concrete Company, Inc. and County Road 269A;
thence proceeding by and with other lands of Atlantic Concrete Company, Inc., South 13 degrees 42
minutes 00 seconds East 367.04 feet to a rebar found lying on the line of the lands now or formerly of
Olde Towne Point, L.L.C.; thence proceeding by and with the lands now or formerly of Olde Towne
Point, L.L.C. South 59 degrees 3 minutes 00 seconds Wesl 514.47 feet to a capped rebar set marking a
comer for this lot and a corner for the residual lands of Lin-Leigh, Inc.; thence proceeding by and with
the residual lands of Lin-Leigh, Inc. North 13 degrees 42 minutes 00 seconds West 519.59 feet to a
capped rebar set lying on the southerly line of the right-of-way line of a railroad right-of-way; thence
proceeding by and with the right-of-way line of the railroad North 76 degrees 18 minutes 00 secondls
East 491.29 feet home to the capped rebar marking the point and place of Beginning, said to contain 5
acres of land, more or less, as depicted on a survey dated May 29, 2001, prepared by Charles D. Murphy
Associates, Inc., P.L.S. 291, and recorded in the Office of the Recorder of Deeds, in and for Sussex

County, at Georgetown, Delaware al Plot Book __f] [ ,Page :

GRANTOR reserves unlo itself, its successors and assigns, a 30 foot w_ide easement over and
upon the northerly most 30 feet of the above described lands parallel with the right-of-way line of the

railroad for purposes of ingress and cgress 10 the residual lands of the Grantor lying to the west of the

above described lands. Nothing herein is intended to either limit or increase whatsoever rights Grantor

i

00 EEEBEW 1333'00
Date: 6/0%/200)
Concideratign: 190000,00

Exhibit 2
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502596 2221

' . l ' I

BEING a part of the same lands and premises which Harbeson Land, Inc., by Deed dated May
2‘1, 1‘982 and recorded J}me 18, 1982, in the Office of the recorder of Deeds, in and for Sussex County,
Georgetown, Delaware, in Deed Book 1119, Page 270 did grant and convey unto Lin-Leigh, Inc., in fee.

IN WITNESS WHEREOF, the party of the first part has hereunto set his hand and seal the day
and year first above written.

Signed, Scaled and Delivered
In the presence of:

Lin-Leigh, Inc. ,
\Jl\\ -"A A -:—zg< A_LL..M_(SEAL)

by: Wayne D. Hﬁdson, President

L e A Mo i

Secrelary

State of Delaware )
: S.8.
County of Sussex )

BE IT REMEMBERED, that on May 31, 2001, personally came before me, the subscriber, Wayne
D. Hudson, president of Lin-Leigh, Inc., party of the first part to this Indenture, known t» me personally to
be such, and acknowledged this Indenture to be his act and deed and the act and deed of the: said
corporation; that the signature of Wayne D. Hudson, President thereto is in his own proper handwriting;

duly affixed by its authority; and that his act of signing, sealing, acknowledging and delivering said
Indenture was first duly authorized by resolution of the Board of Directors of said Corporation.

Given under my Hand and Seal of office the day af yeT\aforesaid. 1

Eric C. Howard “L\;/.

Atiorney At Law Notary Phblic

29 Del. C. 4323 Printed Name: .
Non-Expiring Commission My Commission Expires:

——

File No 000021 JECH R e C e |V e d ; “ 5 1[:

JUN 06 2001 _01 JMN =5 Pl &by

ASSESSVENTONGION 096, S555:5 5% g
OF SUSSEX CTY

v nam— -
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CHANCERY COURT OF DELAWARE
JULIAN KARPOFF,
Plaintiff

Vs, | . Case #2022-0621-PWG

ATLANTIC CONCRETE CO., INC., :
et al.,

Defendants.

NOTICE OF SERVICE OF
PLAINTIFE’S FIRST DISCOVERY TO DEFENDANTS

I hereby certify that copies of Plaintiff’s First Discovery to
Defendants and this Notice of Service of same were served, by hand-
delivery, on (1) Defendant Sussex County, c/o the office of the Sussex
County Administrator, Mr. Todd Lawson, 2 The Circle, Georgetown, DE

19947, and (2) Defendant Atlantic Concrete Co., Inc., ¢/o Mr. David Jones,
Pres., 812 NE Front Street (Ext.), Milford, DE 19963 this 29" day of July,

2022.

Respectfully Submitted,

>\/) A A

Iiuli}iﬁll(arpoff
Aaintiff

33026 W. Falling Creek Street
l.ewes, DE 19958
703-509-581 1
Captainkarpofltcioutlook.com

27K:200.9
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CHANCERY COURT OF DELAWARE

JULIAN KARPOFYF,
Plaintiff
Vs. ; Case # 2022-0621-PWG

ATLANTIC CONCRETE CO., INC,, :
et al.,

Defendants.

PLAINTIFE’S FIRST DISCOVERY TO DEFENDANTS

TO: ATLANTIC CONCRETE CO., INC., c¢/o Mr. David Jones, Pres., 812 NE
Front Street (Ext.), Milford, DE 19963, and

SUSSEX COUNTY, ¢/o County Administrator Mr. Todd Lawson, 2 The
Circle, Georgetown, DE 19947

You are requested to respond to the following discovery requests pursuant to
the Court of Chancery Rules.

Definitions

“Arbitrary” means arbitrary in the legal sense, as in the phrase “arbitrary and
capricious” in the context of administrative law.
“Batching Plant Land” refers to the area outlined in black on Exhibit 1 to the
Complaint.

“Complaint” refers to the Complaint filed in this action.

1
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“County” means Sussex County.

“Data” means information and/or knowledge.

“Director’s Determination Letter” or “Letter” refers to Planning & Zoning
Director’s April 29, 2022 letter to the Plaintiff, copy attached with paragraphs
numbered for reference.

“Memorializations” means all records, in whatever mode, to include, without
limitations, (a) written documents (including handwritten documents), (b)
computer records and other electronic records, (¢) emails, and (d) text messages.
“Subject Land” refers to the area outlined in red on Exhibit 1 to the Complaint.
“Ritter Property” refers to the property known as 33508 Ritter Lake Road, off
Plantation Road, Lewes, DE.

Requests for Admissions

You are requested to admit:

RFAI. That the Plaintiff is an individual resident and citizen of Delaware
and an owner of the real estate known as 33026 W. Falling Creek Street, Lewes,
DE, which is within Sussex County, that this property is the Plaintiff’s full-time

residence, and that it is shown as the blue dot on Exhibit 1 to the Complaint,

RFA2. That the referenced Exhibit 1 is a google-earth photograph, is
genuine, is a fair and accurate portrayal of the Subject Land as it appeared

approximately 18 months ago, and is admissible as evidence in this action.
2
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RFA3. That Defendant Atlantic Concrete Co., Inc. (hereinafter, “Atlantic”)
is a Delaware corporation which owns and operates a cement batching plant
located on the land outlined in black on Exhibit 1 to the Complaint, and which is
more particulaﬂy described in deeds recorded, respectively, at book 651, page 405,

and book 995, page 46, among the land records of Sussex County.

RFA4. That the land referenced in RFA3. aggregates 4.97 acres, more or

less.

RFAS5. That Defendant Atlantic also owns the land outlined in red on
Exhibit 1 to the Complaint -(the Subject Land), which land is more partiéularly
described in the deed recorded at book 2596, page 220, among said land records,
and that Exhibit 2 to the Complaint is a true copy of the referenced deed and is

admissible as evidence in this action.
RFAG6. That the land referenced in RFAS5 is 5.0 acres, more or less.

RFA7. (a) That the Subject Land was purchased by Defendant Atlantic on
May 31, 2001 from Lin-Leigh, Inc., (b) that this purchase was an arm’s-length
transaction, (c) that the consideration was $100,000, and (d) that transfer taxes
were paid on this conveyance, and (e) that subparts (b) through (d) are indicated by
the notation at the bottom of first page of the deed referenced in RFAS and/or

otherwise.

3
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RFAS. That the Sussex County zoning Ordinance, Sussex County Code, at

Chapter 115, was adopted effective January 1, 1970.

RFA9. That the Batching Plant Land and the Subject Land are adjoining
lands in the sense that left field adjoins center field on a baseball field, and in the

sense of the passage of Minquadale Civic Association, et als., v. Kline, et al., etc..

quoted in the Complaint, at paragraph 10.

RFA10. That Defendant Atlantic has operated a cement batching on the
Batching Plant Land since approximately 1970 and claims to be a non-conforming
pre-existing user as to its batching plant.

RFA11. That since at least 2006 Defendant Atlantic has never conducted
any industrial operations on the Subject Land, until the operations described below
in RFA16 and RFA17, nor has anyone else ever conducted any industrial
operations on the Subject Land since at least 2000.

RFA12. That the Subject Land is zoned AR-1 Agricultural/Residential.

RFA13. That beginning in approximately 2003 the Villages of Five Points
subdivision, including the Plaintiff’s home, and including approximately 584
residential households, was developed on land adjoining the Batching Plant Land
and the Subject Land and that construction and residential occupancy of this

subdivision was substantially completed in approximately 2009.
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RFA14 That for approximately 20 years until about June 2021 Defendant
Atlantic had conducted a concrete recycling operation on land owned by Howard
L. Ritter and Sons, Inc. and located at 33508 Ritter Lake Road, Lewes, DE, off of
Plantation Road, and that this operation consisted of (1) dumping residual cement,
(2) breaking up the resulting concrete with a so-called breaker device, and (3)
crushing the resulting pieces of concrete.

RFA15. That the recycling process referenced in the RFA14 was closed
down in approximately June 2021 as it was non-conforming with the zoning
pertaining to the Ritter Property.

RFA16. That in approximately June 2021 Defendant Atlantic transferred
parts (1) and (2) of its recycling operation, as above in RFA14, from the Ritter
Property to the Subject Land, and commenced dumping cement there during the
summer of 2021.

RFA17. That in approximately January 2022 and continuing into February
2022, and resuming approximately June 13, 2022, Defendant Atlantic has
conducted concrete breaking operations with a pneumatic breaker device, pictured
per Exhibits 3 and 4 to the Complaint, on the Subject Land, often commencing at

7:00 a.m. and continuing until 3:00 p.m., Monday through Friday.
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RFA18. That such recycling operations described in RFA 16 and RFA 17
are a heavy industrial activity and have never been conducted on the Batching
Plant Land by Defendant Atlantic, nor by anyone else, prior to 2021,

RFA19. That the Director’s Determination Letter, at paragraph 5, first
sentence, is mistaken and Arbitrary, as to the Subject Land, in stating that “County
records indicate that the subject property has been owned by Atlantic Concrete
Asphalt Co. since January 31%, 1970,” in light of the deed recorded at deed book
2596 at page 220.

RFA20. That the Letter is mistaken and Arbitrary, at paragraph 6, first
sentence, in stating that the deed referenced therein as “DB 2596, PG 2217 (which
apparently intends the deed recorded at deed book 2596 at page 220) “indicates
that the property was purchased on May 31, 2001, by a company known as Lin-

Leigh, Inc.,” in that the referenced property was actually purchased by Defendant

Atlantic as reflected in the referenced deed.

RFA21. That the Letter is mistaken and Arbitrary, at paragraph 6, third
sentence, in stating that the referenced deed “indicates that Mr. ([Wayne D]
Hudson was duly authorized to sign on behalf of Atlantic Concrete Company, Inc.

by resolution of the Board of Directors,” in that Mr. Hudson was duly authorized

to sign on behalf of Lin-Leigh, Inc. by resolutions of its board of directors, per the

jurat on the referenced deed.

6
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RFA22. That the Letter, at paragraph 8, second sentence, is mistaken and
Arbitrary, as to the Subject Land, in stating that “the ownership of the affected
properties themselves have not changed since 1970,” in light of the deed recorded
at deed book 2596 at page 220.

RFA23. That the conclusion of the Letter, at paragraph 11, in light of
Defendant Atlantic’s purchase of the Subject Land in 2001 and of the passage of

Minquadale Civic Association. et als., v. Kline, et al., etc.. quoted in the

Complaint, at paragraph 10, is unsupported in law and, accordingly, Arbitrary,

RFA24. That the statement in the Letter at paragraph 12 has no supporting

evidence stated in the Letter and is, accordingly, Arbitrary.

RFA25. That Exhibit 3 to the Complaint is a true and accurate portrayal of
the Subject Land as it appeared on June 30, 2020, and is admissible as evidence in

this action.

RFA26. That Exhibit 4 to the Complaint is a true and accurate portrayal of
the breaker device used by Defendant Atlantic on the Subject Land at times since

January 2022, and is admissible as evidence in this action.
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Interrogatories

INT1. To the extent that your response to each of the foregoing RFAs is
anything other than an unqualified admission, state the full factual basis of each
such non-unqualified-admission response.

INT2. Identify (by name, address, telephone number, and email address)
each person whom you expect to call as an expert witness at trial, state the subject
matter on which the expert is expected to testify, and state the substance of the
facts and opinions to which the expert is expect to testify and a summary of the
grounds for each opinion.

Requests for Production

You are requested to produce the following things within the time provided
by the Chancery Court Rules and at a time and place mutually agreeable among the
Plaintiff and Defendants’ Counsel:

RFPI. (To Defendant Sussex only) All Memorializations of communications
and/or Data relating to the preparation of the Letter, to include, without limitation,
(a) memoranda between or among County personnel, including Planning and
Zoning Commission members, (b) prior drafts of the Letter, and (c) notes and file
memoranda.

RFP2. (To Defendant Sussex only) All Memorializations of communications

and/or Data relating to the concrete recycling operation formerly operated on the

8
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Ritter Site, to include, without limitation, communications received from and/or
directed to Howard L. Ritter & Sons, Inc. and/or Atlantic.

RFP3. (To Defendant Sussex only) All  Memorializations of
communications and/or Data relating to the concrete recycling operation operated
by Defendant Atlantic on the Subject Land, to include, without limitation,
communications received from and/or directed to Defendant Atlantic.

RFP4.  (To Defendant Atlantic only)  All Memorializations of
communications received from and/or directed to Defendant Sussex (to include
any of it personnel) relating to the concrete recycling operation operated on the
Subject Land.

RFPS; (To both Defendants) All reports received from the persons
described in INT2 and/or your response thereto.

Respectfully Submitted,

{:\\ )/ L~

Julian K;alpoff

Plaintiff

33026 W. Falling Creek Street
Lewes, DE 19958
703-509-5811

Captainkarpoffizoutiook.com

27K:200.8
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JAMIE WHITEHOUSE, AICP MRTPI

]amie.whilehouse@sussexcountyde.gcw

DELAWARE
sussexcountyde.gov

PLANNING & ZONING DIRECTOR
(302) 855-7878 T
(302) 854-5079 F

Aptl 29, 2022
Mz Juliar Katpoff
33026 W. Falling Creck Sireet
Lewes, DE 19958 By email to: caprainkagp ifoutook,com

RT%: Determination of Non-Conforming Status of the Atlantic Gonetete Company, Inc. Site located
at 16762 Old Orchard Road in Lewes, Delaware
Tax Parcel: 335-11.00-57.00

Deas Mr. Karpoff,

T am writing this letter in reference to yout previous letier to our offices dated March 4, 2022, and as
a resull of our meeting which oecntred on that same date. In this letter, you presented staff with
infotmation pertaining to ihe non-conforming status of the existing concrete production and batching
use managed by Atlantic Concrete Company, Tnc. The property is a 9.97 acre parcel located at 16762
Old Orchard Road in Leswes, Delaware and consists of Tax Parcel 1D; 335-11.00-57.00 and previously
existing Parcels 56.00 and 56.01. ‘T'he propetty is zoned Agricultural Residential (AR 1) District. The

usc has been in operation since 1969 and priot to the adoption of the Sussex Couaty Code in 1970.

The letter cites a 1965 Delaware Chancery Goutt case from New Castle Counly, Dzﬁuquadﬂ_lgﬁgiy_i_.;;
Association, et als. V, Kline335-, et. al., etc., and specifically states that “the doctrine of the expansici
of non-conforming use holdfs] that such doctrine does not henefit adjoining lands purchased after the
enactment of a zoning ordinance” 42. Del Ch., at 385, 212 A.2d, at 816. (Hmphasis added).

Fusthermorte, the letter also references a survey which was recorded at PB 71, PG 9 and coteesponding
deed (D1 2596, PG 220) in which additional lands were purchased by Atlantic ln 2001 and sugpesls
that this action, in light of the coutt’s decision, revoles the non-conforming (grandfathered) statas.

The Court Case cited in (he letter also references that property ownets who “fdo] not own [adjacent]
lots [cannot] claim that nonconforming use exist[s] on [ their] own lot prior to the adoption of ordinance

also existed on adjoining lofs.”

County records indicate that the subject property has been owned by Atlantic Concrete Asphalt Co.
since January 31%, 1970, The deed, recorded at DB 651, PG 405 reflects that Mr. and Mes, Garbuit,
trading as Atlantic Concrete and Asphalt Co. (now known as Atlantic Conerete Company, Inc)
purchased the propetty from Mr. and Mrs. Hudson, This documentation demonstrates that the
concrete production and batching use existed prior to the adoption of the Code or January 1, 1970.

Tn refecence to patcel 56.00, the deed for the property (DB 2596, PG 221), which was also included
as an attachment to your lettet, indicates that the propeity was purchased on May 31, 2001, by a
company lknown as Lin-leigh, Ine. The bottom of the previously seterenced deed features the
sipnature of the satne propetly owner for parcel 57.00, Mr. Wayne D. Hudson, who signed on behalf

of the Tin-Leigh company as President of the company. The deed indicates that M. Hudson was duly

71
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Tettes to Julian Kacpoff
RIE: Deterrmination of Non-Conforming Statws of the Adantic Conercte Company, Tne. Sie
Page 2 of3

authotized to sign on behall of Atlantic Conctete Company, Inc. by resolulion of the Board of
Directors. The deed also references that these lands are the same lands which were provided to Lin-
Leigh, Tne. in 1982 through DB 1119, PG 270.

The deed seferenced above granted Lin-Leigh Tnc. ownegship of the parcel from a corporation known
as Harbeson Land, Inc. As provided in that deed, the owners of the [arbeson Land, Inc. corporation
were Mr. and Mrs. Fludson, with Mr. Hudson also being the President of that corporation. Prior to
this deed, the propetty was owned by Mr. and Mes. Hudson.

In consideration of the abovementioned information, staff would hold that ownership of the property
(Tax Parcel 335-11.00-56,00) Las not changed aud that the purchase ot land by a cotpotation owned
by the original party does not revoke ifs status as a non conforming usc. Although the transference of
the property’s ownership undes several corporations does provide the appeatance of the ownership
of the property changing, the ownership of the affected properties themselves have not changed since
1970. Staff would also note for furthet clatity that 4 change in ownership ofa ptoperly does nol tevoke
the non-conforming status of 4 use which was applied prior to the adoplion of the Code.

A T.ot Consolidation Plan was approved in 1981 by a previous Director of Planning and Zoning, at
PR 24, PG 105 to consolidate Parcels 56.01 and 57.00. The Plan contains a uote that the purpose of
the plan s to add “2 acres as an expansion Lo other Lands of Adantic Conerete Co. Inc.” and that the
Jands are “not to be considered a separate building lot” A related Director’s determination letter was
issued by the same Ditector on May 6, 1985, which defermined that further proposed expansion is
ot the extension of a non-conforming building as noted fn §115-200 lut an intensification of the

business by adding further equipment.

A Revised Site Plan for: the use was approved by the Planning and Zoning Commission on June 27,
2019. The plan proposed the replacement of two (2) concrete manufacturing plants with a single plant,
including a 3,200 squate foot building, new conveyor system, concrete block storage bins for aggregate
stockpiles, parking, and other site improvements. The imnprovements wege located on the eastern
portion of the site, consisted of loss than an acte of distrbance and were not located on the additional

lands which were acquired in 2001,

In summary, 1 would note that a change in ownership of a property does not revoke the non-
conforming status of the use and that the expansion of the vse t the western porton of the site is
permiited nnder the property’s nonconfonming status following Revised Site Plan review and
approval, “I'his determination is consistent with previous determinations issued by the County for this
site,

Therefore, it is my position that the recycling of aggregate materials originally obtained from and made
on site is consideted to be patt of the concrete production and batching process.

Should any new material be shipped to the site or processed on the site which was not made on and/or
did not originate on the site, an Application made fo the Board of Adjustment for a Special Use

Exception would likely be required for an expansion of the use §115-23(A).

This response is a Directot’s determination and may be appealed to the Sussex Counry Board of
Adjustment, who have the ahility to hear and decide appeals where it is alleged that thece is an errot
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Letter to Julian Kerpoflf
RE: Determinasion of Non-Conforming Status of the Atlantic Conergse Company, Tne, Site

Page 3 of 3

in any otder, tequirement, decision, o determination made by an administrative official as well as [or
applications for special exceptions (§11 5-209(A-BY)).

Please feel free to contact me with any questions duriag business hours 8:30 am to 4:30 pm, Monday
through Friday, at (302) 855-7878.

Sincerely,

T e

M. Jarnie Whitehouse, AICE, MRTPI
Diirector, Depattment of Planning & Zoning

CC: My, Lester Shaffer, Chiel Constable

Vo COUNTY ADMINSITRATIVE OFFICES
e 2 THE GIRCLE [ PO BOX 417

- GEORGETOWN, DELAWARE 19947
Frenter
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JAMIE WHITEHOUSE, AICP MRTPI

PLANNING & ZONING DIRECTOR DELAWARE
(302) 855-7878 T sussexcountyde.gov
(302) 854-5079 F
jamie.whitehouse@sussexcountyde.gov
April 29, 2022

Mr. Julian Karpoff
33026 W. Falling Creek Street

Lewes, DE 19958 By email to: captainkarpoffi@outlook.com

RE: Determination of Non-Conforming Status of the Atlantic Concrete Company, Inc. Site located
at 16762 Old Otchatd Road in Lewes, Delaware
Tax Parcel: 335-11.00-57.00

Dear Mr. Karpoff,

I am writing this letter in reference to your previous letter to our offices dated March 4, 2022, and as
a result of our meeting which occurred on that same date. In this letter, you presented staff with
information pettaining to the non-conforming status of the existing concrete production and batching
use managed by Atlantic Concrete Company, Inc. The property is a 9.97 acre parcel located at 16762
Old Otchard Road in Lewes, Delaware and consists of Tax Parcel ID: 335-11.00-57.00 and previously
existing Patcels 56.00 and 56.01. The propetty is zoned Agricultural Residential (AR-1) District. The
use has been in operation since 1969 and prior to the adoption of the Sussex County Code in 1970.

The letter cites a 1965 Delawate Chancety Coutt case from New Castle County, Minquadale Civic
Association, et. als. V, Kline335-, et. al., etc., and specifically states that “the doctrine of the expansion
of non-conforming use holdfs] that such doctrine does not benefit adjoining lands purchased afier the
enactment of a zoning ordinance” 42. Del Ch., at 385, 212 A.2d, at 816. (Emphasis added).

Furthermore, the letter also teferences a survey which was recorded at PB 71, PG 9 and corresponding
deed (DB 2596, PG 220) in which additional lands were putchased by Atlantic in 2001 and suggests
that this action, in light of the coutt’s decision, revokes the non-conforming (grandfathered) status.

The Coutt Case cited in the letter also references that property owners who “fdo] not own [adjacent]
lots [cannot] claim that nonconforming use exist[s] on [their] own lot prior tfo the adoption of ordinance
also existed on adjoining lots.”

County recotds indicate that the subject propetty has been owned by Atlantic Concrete Asphalt Co.
since Januaty 31%, 1970. The deed, recorded at DB 651, PG 405 reflects that Mr. and Mrs. Garbutt,
trading as Atlantic Concrete and Asphalt Co. (now known as Atlantic Concrete Company, Inc.)
putchased the property from Mt. and Mrs. Hudson. This documentation demonstrates that the
concrete production and batching use existed prior to the adoption of the Code or January 1, 1970.

In reference to patcel 56.00, the deed for the property (DB 2596, PG 221), which was also included
as an attachment to your lettet, indicates that the property was purchased on May 31, 2001, by a
company known as Lin-Leigh, Inc. The bottom of the previously referenced deed features the
signature of the same property ownet for patcel 57.00, Mt. Wayne D. Hudson, who signed on behalf
of the Lin-Leigh company as President of the company. The deed indicates that Mr. Hudson was duly
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Letter to Julian Karpoff
RE: Determination of Non-Conforming Status of the Atlantic Concrete Company, Inc. Site
Page 2 of 3

authorized to sign on behalf of Atlantic Concrete Company, Inc. by resolution of the Board of
Directors. The deed also references that these lands are the same lands which were provided to Lin-
Leigh, Inc. in 1982 through DB 1119, PG 270.

'The deed referenced above granted Lin-Leigh Inc. ownership of the parcel from a corporation known
as Hatbeson Land, Inc. As provided in that deed, the ownets of the Harbeson Land, Inc. corporation
were Mr. and Mrs. Hudson, with Mr. Hudson also being the President of that corporation. Prior to
this deed, the property was owned by Mr. and Mrs. Hudson.

In consideration of the abovementioned information, staff would hold that ownership of the propetty
(T'ax Patcel 335-11.00-56.00) has not changed and that the purchase of land by 2 corporation owned
by the original party does not revoke its status as a non-conforming use. Although the transference of
the property’s ownership under several corporations does provide the appearance of the ownership
of the property changing, the ownership of the affected properties themselves have not changed since
1970. Staff would also note for further clarity that a change in ownership of a property does not revoke
the non-conforming status of a use which was applied priot to the adoption of the Code.

A Lot Coensolidation Plan was apptoved in 1981 by a previous Director of Planning and Zoning, at
PB 24, PG 105 to consolidate Parcels 56.01 and 57.00. The Plan contains a note that the putpose of
the plan is to add “2 acres as an expansion to other Lands of Atlantic Conctete Co. Inc.” and that the
lands ate “not to be considered a separate building lot.” A related Director’s determination letter was
issued by the same Director on May 6, 1985, which determined that further proposed expansion is
not the extension of a non-conforming building as noted in §115-200 but an intensification of the
business by adding further equipment.

A Revised Site Plan for the use was approved by the Planning and Zoning Commission on June 27,
2019. The plan proposed the replacement of two (2) concrete manufacturing plants with a single plant,
including a 3,200 square foot building, new conveyor systemn, concrete block storage bins for aggregate
stockpiles, parking, and other site improvements. The improvements were located on the eastern
pottion of the site, consisted of less than an acre of disturbance and were not located on the additional
lands which wete acquired in 2001.

In summary, T would note that a change in ownership of a propetty does not revoke the non-
conforming status of the use and that the expansion of the use to the western portion of the site is
permitted under the property’s nonconforming status following Revised Site Plan review and
approval. This determination is consistent with previous determinations issued by the County for this
site.

Therefore, it is my position that the recycling of aggtegate matetials originally obtained from and made
on site is considered to be part of the concrete production and batching process.

Should any new material be shipped to the site ot processed on the site which was not made on and/ot
did not originate on the site, an Application made to the Board of Adjustment for a Special Use
Exception would likely be required for an expansion of the use §115-23(A).

This response is a Director’s determination and may be appealed to the Sussex County Boatd of
Adjustment, who have the ability to hear and decide appeals where it is alleged that there is an error
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in any order, requirement, decision, ot determination made by an administrative official as well as for
applications for special exceptions (§115-209(A-B)).

Please feel free to contact me with any questions during business houts 8:30 am to 4:30 pm, Monday
through Friday, at (302) 855-7878.

Sincerely,

5 (N lebvmessy— ok

Mt. Jamie Whitehouse, AICP, MRTPI
Director, Department of Planning & Zoning

CC: Mr. Lester Shaffer, Chief Constable

COUNTY ADMINSITRATIVE OFFICES
2 THE CIRCLE | PO BOX 417
GEORGETOWN, DELAWARE 19947
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