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3ODLQWLIIV�8�6��$JULVRLO��//&��³86$*´��DQG�7KH�(QYLURQPHQWDO�'HYHORSHUV�*URXS��//&�

�³('*´�� �FROOHFWLYHO\�� ³3ODLQWLIIV´��� E\� DQG� WKURXJK� WKHLU� XQGHUVLJQHG� FRXQVHO�� EULQJ� WKLV�

&RPSODLQW� DJDLQVW� 6KDZQ� .UHORII� �³.UHORII´��� %76� %LRHQHUJ\�� //&� �³%76´��� %LRHQHUJ\�

'HYHORSPHQW�*URXS��//&��³%'*´���%LRHQHUJ\�'HYFR��//&��³%LRHQHUJ\�'HYFR´���%76�%LRJDV��

//&� �³%76� %LRJDV´��� 1HZOLJKW� 3DUWQHUV� /3� �³1HZOLJKW´�� DQG� 6DJHZLQG� &DSLWDO� //&�

�³6DJHZLQG´�� �FROOHFWLYHO\��³'HIHQGDQWV´��� � ,Q�VXSSRUW�RI� WKHLU�&RPSODLQW��3ODLQWLIIV�DOOHJH� WKH�

IROORZLQJ��

1DWXUH�RI�WKH�$FWLRQ�
�

��� 1RW� KDYLQJ� DQ\� SULRU� UHODWLRQVKLSV�� FRQWDFWV� RU� H[SHUWLVH� LQ� WKH� 'HOPDUYD�

3HQLQVXOD¶V� SRXOWU\� LQGXVWU\�� 'HIHQGDQWV� VRXJKW� 3ODLQWLIIV� RXW�� � :LWK� WKH� SURPLVH� RI� PXWXDO�

UHYHQXH� VKDULQJ� DQG� RWKHU� FRPSHQVDWLRQ�� ERWK� 3ODLQWLIIV� DQG� 'HIHQGDQWV� ZRUNHG� WRJHWKHU� WR�

GHYHORS� D� SURILWDEOH� FRPSRVWLQJ� DQG� DQDHURELF� GLJHVWLRQ� HQWHUSULVH� VSDQQLQJ� VHYHUDO� VHSDUDWH�

SURMHFWV���8QEHNQRZQVW�WR�3ODLQWLIIV�DW�WKH�WLPH��'HIHQGDQWV�KHGJHG�WKHLU�SURPLVHV�DQG�FRQWUDFWXDO�
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FRPPLWPHQWV� WKURXJK� WKH� XVH� RI� IDOVH� VWDWHPHQWV� DQG� VKHOO� HQWLWLHV� WKDW�ZHUH� QHYHU� VHSDUDWHO\�

RSHUDWHG�QRU�PDLQWDLQHG���2QFH�WKH�YHQWXUH�FDSLWDO�'HIHQGDQWV�XQGHUVWRRG�ZKDW�ZDV�DW�VWDNH��DOO�

WKH�'HIHQGDQWV�ZRUNHG�WR�ULG�WKHPVHOYHV�RI�WKH�FRPSHQVDWLRQ�DQG�UHYHQXH�RYHUULGH�3ODLQWLIIV�ZHUH�

RZHG�� � :KHQ� 'HIHQGDQWV� WKRXJKW� WKH\� KDG� H[KDXVWHG� 3ODLQWLIIV¶� XVHIXOQHVV�� WKH\� GLVFDUGHG�

3ODLQWLIIV�DIWHU�DOPRVW�WZR�\HDUV�RI�ZRUNLQJ�KDQG�LQ�KDQG���5DWKHU�WKDQ�KRQRU�WKH�WHUPV�RI�WKHLU�

DJUHHPHQW� RU� WKH� SURPLVHV� PDGH�� 'HIHQGDQWV� WRRN� IRU� WKHPVHOYHV� D� PXOWL�PLOOLRQ� GROODU�

UHODWLRQVKLS� WKDW� ZLOO� ODVW� GHFDGHV� LQWR� WKH� IXWXUH�� � 7KURXJK� WKLV� SURFHHGLQJ�� 3ODLQWLIIV� VHHN�

FRPSHQVDWLRQ�IRU�'HIHQGDQWV¶�LPSURSHU�DQG�XQODZIXO�FRQGXFW����

3DUWLHV�

��� 86$*�LV�D�OLPLWHG�OLDELOLW\�FRPSDQ\�RUJDQL]HG�DQG�H[LVWLQJ�XQGHU�WKH�ODZV�RI�WKH�

6WDWH�RI�'HODZDUH���86$*¶V�PHPEHU�LV�D�FLWL]HQ�RI�WKH�6WDWH�RI�'HODZDUH����

��� ('*�LV�D�OLPLWHG�OLDELOLW\�FRPSDQ\�RUJDQL]HG�DQG�H[LVWLQJ�XQGHU�WKH�ODZV�RI�WKH�

6WDWH�RI�5KRGH�,VODQG���('*¶V�PHPEHUV�DUH�FLWL]HQV�RI�WKH�6WDWH�RI�5KRGH�,VODQG����

��� 8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��.UHORII�LV�D�FLWL]HQ�RI�HLWKHU�WKH�6WDWH�RI�&RQQHFWLFXW��

WKH�6WDWH�RI�0DU\ODQG�RU�WKH�6WDWH�RI�1HZ�<RUN���.UHORII�LV�D�SULQFLSDO�RI�DQG�SDUW��LI�QRW�HQWLUH��

RZQHU�RI�WKH�YDULRXV�ELRHQHUJ\�ELRJDV�HQWLW\�GHIHQGDQWV�WR�WKLV�OLWLJDWLRQ����

��� %76�LV�D�OLPLWHG�OLDELOLW\�FRPSDQ\�WKDW�ZDV�RUJDQL]HG�DQG�H[LVWHG�XQGHU�WKH�ODZV�

RI�WKH�6WDWH�RI�0DU\ODQG���%76�ZDV�QHYHU�UHJLVWHUHG�WR�GR�EXVLQHVV�LQ�'HODZDUH���,Q�0D\�������

.UHORII�GLUHFWHG�WKDW�%76�EH�GLVVROYHG�D�PHUH�WKUHH�GD\V�DIWHU�KH�LPSURSHUO\�EHOLHYHG�%76�ZDV�

IUHHG�IURP�LWV�FRQWUDFWXDO�REOLJDWLRQV�WR�3ODLQWLIIV���7KH�DWWHPSWHG�GLVVROXWLRQ�ZDV�LPSURSHU�DQG�

DQ�XQODZIXO�HIIRUW�WR�GHIUDXG�3ODLQWLIIV�RI�DPRXQWV�RZHG�WR�WKHP���.UHORII�ZDV�WKH�%76�PHPEHU�

GHVLJQDWHG�WR�ZLQGXS�%76¶�DIIDLUV����
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��� %'*�LV�D�OLPLWHG�OLDELOLW\�FRPSDQ\�RUJDQL]HG�DQG�H[LVWLQJ�XQGHU�WKH�ODZV�RI�WKH�

6WDWH�RI�'HODZDUH�±�ILUVW�EHLQJ�IRUPHG�RQ�2FWREHU�����������,Q�LWV�UHJLVWUDWLRQ�ZLWK�WKH�0DU\ODQG�

6HFUHWDU\�RI�6WDWH��%'*�UHSUHVHQWHG�WKDW�LW�KDG�QRW�GRQH�EXVLQHVV�LQ�0DU\ODQG�SULRU�WR�$SULO����

�������$V�RI�WKH�GDWH�RI�WKLV�ILOLQJ��%'*�LV�QRW�D�EXVLQHVV�LQ�JRRG�VWDQGLQJ�LQ�0DU\ODQG�EHFDXVH�LW�

IDLOHG�WR�ILOH�DQ�DQQXDO�UHSRUW����

��� %LRHQHUJ\�'HYFR�LV�D�OLPLWHG�OLDELOLW\�FRPSDQ\�RUJDQL]HG�DQG�H[LVWLQJ�XQGHU�WKH�

ODZV�RI�WKH�6WDWH�RI�'HODZDUH�±�ILUVW�EHLQJ�IRUPHG�RQ�2FWREHU�����������,Q�LWV�UHJLVWUDWLRQ�ZLWK�WKH�

0DU\ODQG� 6HFUHWDU\� RI� 6WDWH�� %LRHQHUJ\� 'HYFR� UHSUHVHQWHG� WKDW� LW� KDG� QRW� GRQH� EXVLQHVV� LQ�

0DU\ODQG�SULRU�WR�-XQH�������������

��� %76�%LRJDV�LV�D�OLPLWHG�OLDELOLW\�FRPSDQ\�RUJDQL]HG�DQG�H[LVWLQJ�XQGHU�WKH�ODZV�RI�

WKH�6WDWH�RI�0DU\ODQG�±�ILUVW�EHLQJ�UHJLVWHUHG�LQ�1RYHPEHU��������,W�LV�WKH�8QLWHG�6WDWHV�FRPSDQ\�

IRU�%76�%LRJDV�65/�*0%+�±�D�FRPSDQ\�RUJDQL]HG�DQG�H[LVWLQJ�XQGHU�WKH�ODZV�RI�,WDO\���,Q�LWV�

UHJLVWUDWLRQ�ZLWK�WKH�0DU\ODQG�6HFUHWDU\�RI�6WDWH��%76�%LRJDV�UHSUHVHQWHG�WKDW�LW�KDG�QRW�GRQH�

EXVLQHVV�LQ�0DU\ODQG�SULRU�WR�1RYHPEHU������������$V�RI�WKH�GDWH�RI�WKLV�ILOLQJ��%76�%LRJDV�LV�QRW�

D�EXVLQHVV�LQ�JRRG�VWDQGLQJ�LQ�0DU\ODQG�EHFDXVH�LW�IDLOHG�WR�ILOH�DQ�DQQXDO�UHSRUW��

��� 1HZOLJKW�LV�D�OLPLWHG�SDUWQHUVKLS�RUJDQL]HG�DQG�H[LVWLQJ�XQGHU�WKH�ODZV�RI�WKH�6WDWH�

RI�'HODZDUH���

���� 6DJHZLQG�LV�D�OLPLWHG�OLDELOLW\�FRPSDQ\�RUJDQL]HG�DQG�H[LVWLQJ�XQGHU�WKH�ODZV�RI�

WKH�6WDWH�RI�'HODZDUH���

���� 8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��WKH�PHPEHUV�DQG�SDUWQHUV�RI�WKH�HQWLW\�GHIHQGDQWV�DUH�

QRW�FLWL]HQV�RI�HLWKHU�'HODZDUH�RU�5KRGH�,VODQG����

�

�
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-XULVGLFWLRQ�DQG�9HQXH�

���� 3XUVXDQW�WR����8�6�&����������MXULVGLFWLRQ�LV�SURSHU�LQ�WKLV�&RXUW�EHFDXVH�WKHUH�LV�

FRPSOHWH�GLYHUVLW\�RI�FLWL]HQVKLS�DQG�WKH�DPRXQW�LQ�FRQWURYHUV\�H[FHHGV����������

���� 3XUVXDQW� WR� ��� 8�6�&�� �� ������ YHQXH� LV� SURSHU� LQ� WKLV� MXGLFLDO� GLVWULFW� EHFDXVH�

D�VXEVWDQWLDO�SDUW�RI�WKH�HYHQWV�RU�RPLVVLRQV�JLYLQJ�ULVH�WR�WKH�FODLP�RFFXUUHG�LQ�WKLV�GLVWULFW��

)DFWV�

$�� 3ODLQWLII¶V�<HDUV�RI�([SHULHQFH�DQG�&RQWDFWV�ZLWKLQ�WKH�,QGXVWU\��

���� &KDUOLH�*LIIRUG��³*LIIRUG´��LV�D�SULQFLSDO�IRU�('*��DQG�*LIIRUG�DQG�('*�DUH�DJHQWV�

IRU�86$*�� �*LIIRUG�LV�D� WUXVWHG�YHWHUDQ�LQ�WKH�ZDVWH�FRPSRVWLQJ�LQGXVWU\�� �%HJLQQLQJ�LQ�������

*LIIRUG�VSHDUKHDGHG�WKH�FUHDWLRQ�RI�D�FXWWLQJ�HGJH�UHF\FOLQJ�DQG�FRPSRVWLQJ�IDFLOLW\�LQ�1DQWXFNHW��

0DVVDFKXVHWWV���7KH�1DQWXFNHW�IDFLOLW\�ZDV�RQH�RI�WKH�ILUVW�IDFLOLWLHV�WR�FRPSRVW�RUJDQLF�ZDVWH�RQ�

D�ODUJH�VFDOH��

���� ,Q� ������*LIIRUG¶V� VRQ�&KXFN� MRLQHG�KLP�DW� WKH�1DQWXFNHW� IDFLOLW\�� OHDUQLQJ� WKH�

SURFHVVHV�DQG�RSHUDWLRQV�RI�D�FXWWLQJ�HGJH��KLJKO\�HIILFLHQW�ZDVWH�FRPSRVWLQJ�IDFLOLW\����

���� ,Q�������*LIIRUG�VWDUWHG�WR�OHQG�KLV�H[SHUWLVH�WR�D�VWDUW�XS�FRPSRVWLQJ�IDFLOLW\�LQ�

:LOPLQJWRQ�� 'HODZDUH�� � 7KH�:LOPLQJWRQ� FRPSRVWLQJ� IDFLOLW\� ZDV� GHVLJQHG� DQG� SHUPLWWHG� WR�

KDQGOH�D�ODUJH�VFDOH�RUJDQLF�FRPSRVWLQJ�FDSDFLW\����

%�� 3ODLQWLIIV�'HYHORS�D�3URILWDEOH�5HODWLRQVKLS�ZLWK�3HUGXH�

���� ,Q�������ZKLOH�ZRUNLQJ�DW� WKH�:LOPLQJWRQ�FRPSRVWLQJ�IDFLOLW\��*LIIRUG�ILUVW�PHW�

5DQG\�'D\���$W�WKDW�WLPH��'D\�ZDV�WKH�6HQLRU�9LFH�3UHVLGHQW�LQ�FKDUJH�RI�EXVLQHVV�GHYHORSPHQW�

IRU�3HUGXH�$JUL%XVLQHVV�� ,QF�� � 6LQFH� WKDW� WLPH��'D\�KDV� EHHQ�YHU\� VXFFHVVIXO� DQG� LV� FXUUHQWO\�

3HUGXH�)DUP¶V�&KLHI�([HFXWLYH�2IILFHU��
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���� 'D\�ZDV�ZRUNLQJ�WR�IXUWKHU�3HUGXH¶V�FRPPLWPHQW�WR�HQYLURQPHQWDOO\�VXVWDLQDEOH�

PHWKRGV�RI�ZDVWH�GLVSRVDO�IURP�LWV�IDFLOLWLHV���7KURXJK�WKDW�HIIRUW��KH�QDWXUDOO\�JUDYLWDWHG�WRZDUG�

*LIIRUG�ZKHQ�WKH\�ILUVW�PHW�DW�WKH�:LOPLQJWRQ�IDFLOLW\����

���� %HFDXVH�WKH�:LOPLQJWRQ�IDFLOLW\�ZDV�VWLOO�ZRUNLQJ�WR�EHFRPH�IXOO\�RSHUDWLRQDO�DW�

WKH�WLPH��DQG�EHFDXVH�LW�ZRXOG�XVH�VRPH�RI�WKH�VDPH�HTXLSPHQW�DQG�SURFHVVHV�WKDW�*LIIRUG�KHOSHG�

FUHDWH� LQ�1DQWXFNHW�� ERWK�'D\� DQG�*LIIRUG� DJUHHG� WR� WRXU� WKH� RUJDQLF� FRPSRVWLQJ� FDSDELOLWLHV�

DOUHDG\�XQGHUZD\�LQ�1DQWXFNHW����

���� 'D\�OLNHG�ZKDW�KH�VDZ�LQ�1DQWXFNHW�DQG�ERWK�KH�DQG�*LIIRUG�DJUHHG�WKDW�WKHUH�ZDV�

D�YLDEOH�PRGHO�IRU�FRPSRVWLQJ�RUJDQLF�ZDVWH�IURP�3HUGXH¶V�RSHUDWLRQV���&RPSRVWLQJ�SURYLGHG�DQ�

HQYLURQPHQWDOO\�VXVWDLQDEOH�DOWHUQDWLYH��DOEHLW�PRUH�H[SHQVLYH��WR�RWKHU�PHWKRGV�3HUGXH�XVHG�WR�

KDQGOH�RUJDQLF�ZDVWH�IURP�LWV�IDFLOLWLHV����

���� 7KHUHDIWHU��3HUGXH�DQG�'D\�VHW�DERXW�WR�LVVXH�D�5HTXHVW�IRU�3URSRVDO�LQ������WR�

GHYHORS��EXLOG�DQG�RSHUDWH�DQ�RUJDQLF�FRPSRVWLQJ�IDFLOLW\�WKDW�ZRXOG�PHHW�3HUGXH¶V�VSHFLILF�QHHGV��

���� *LIIRUG�ZRUNHG�ZLWK�WKH�:LOPLQJWRQ�IDFLOLW\�WR�VXEPLW�D�SURSRVDO�WR�3HUGXH����

���� %DVHG�LQ�ODUJH�SDUW�RQ�*LIIRUG¶V�H[SHUWLVH��WKH�:LOPLQJWRQ�IDFLOLW\�ZDV�DZDUGHG�WKH�

RSSRUWXQLW\�WR�GHYHORS��EXLOG�DQG�RSHUDWH�DQ�RUJDQLF�FRPSRVWLQJ�IDFLOLW\�IRU�3HUGXH��

���� $W�DERXW� WKH�VDPH� WLPH�� WKH�:LOPLQJWRQ� IDFLOLW\�XQGHUZHQW�VRPH�RUJDQL]DWLRQDO�

FKDQJHV�� � *LIIRUG¶V� RWKHU� SDUWQHUV� ZDQWHG� WR� IRFXV� RQ� RUJDQLF� ZDVWHV�� LQFOXGLQJ� UHVWDXUDQWV��

VXSHUPDUNHWV�DQG�RWKHU�ODUJH�VFDOH�IRRG�SURGXFHUV��ZKLOH�*LIIRUG�VDZ�WKH�RSSRUWXQLWLHV�SUHVHQWHG�

E\�VLQJOH�VWUHDP�DJULFXOWXUDO�RUJDQLF�ZDVWH�UHF\FOLQJ����

���� $V�D�UHVXOW��*LIIRUG�ZDV�DEOH�WR�VHSDUDWH�IURP�KLV�SDUWQHUV�LQ�WKH�:LOPLQJWRQ�IDFLOLW\�

DQG� LQ� H[FKDQJH� ZDV� JLYHQ� WKH� H[FOXVLYH� ULJKW� WR� SXUVXH� WKH� GHYHORSPHQW�� FRQVWUXFWLRQ� DQG�

RSHUDWLRQV�RI�RUJDQLF�FRPSRVWLQJ�IDFLOLWLHV�IRU�3HUGXH����
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���� %HJLQQLQJ�LQ������DQG�FRQWLQXLQJ�IRU�VHYHUDO�\HDUV��*LIIRUG�DQG�86$*�ZRUNHG�

ZLWK�3HUGXH�WR�GHYHORS�DQG�EXLOG�DQ�RUJDQLF�FRPSRVWLQJ�IDFLOLW\�LQ�6HDIRUG��'HODZDUH����

���� ,Q�������'D\�GLUHFWHG�WKDW�WKH�6HDIRUG�IDFLOLW\�EH�FRQVWUXFWHG�DQG�WKDW�86$*��DQG�

LWV�DIILOLDWH��ZRXOG�RYHUVHH�LWV�FRQVWUXFWLRQ�DQG�PDQDJH�WKH�IDFLOLW\¶V�RSHUDWLRQV�RQFH�FRPSOHWHG���

86$*��WKURXJK�LWV�DIILOLDWH��RZQHG�D�����LQWHUHVW�LQ�WKH�6HDIRUG�IDFLOLW\����

���� 2QFH� WKH�6HDIRUG� IDFLOLW\�ZDV�RSHUDWLRQDO� LQ�'HFHPEHU�������86$*�UHFHLYHG�D�

��������SHU�PRQWK�IHH�WR�PDQDJH�WKH�6HDIRUG�IDFLOLW\���)URP�WKDW�WLPH�XQWLO�HDUO\�������*LIIRUG��

KLV�VRQ�&KXFN�DQG�KLV�VRQ�LQ�ODZ�-DVRQ�3HDVH�ZHUH�DFWLYHO\�LQYROYHG�LQ�WKH�PDQDJHPHQW��RSHUDWLRQ�

DQG�SURGXFW�VDOHV�RI�WKH�6HDIRUG�IDFLOLW\�� �,Q�DGGLWLRQ�WR�EHLQJ�D�SDUWQHU��3HUGXH�ZDV�3ODLQWLIIV¶�

FXVWRPHU����

���� 2YHU�WKHLU�WHQ�\HDUV�RI�ZRUNLQJ�WRJHWKHU��'D\�FDPH�WR�WUXVW�DQG�UHO\�XSRQ�*LIIRUG�

IRU�KLV�NQRZOHGJH�DQG�H[SHUWLVH�LQ�RUJDQLF�FRPSRVWLQJ�DQG�WKH�*LIIRUG�IDPLO\¶V�H[SHULHQFH�ZLWK�

EXLOGLQJ�DQG�PDQDJLQJ�ODUJH�VFDOH�RUJDQLF�FRPSRVWLQJ�IDFLOLWLHV����

&�� .UHORII�LV�,QWURGXFHG�WR�*LIIRUG�DV�WKH�3HUVRQ�ZKR�KDV�&RQQHFWLRQV�ZLWK�3HUGXH�

���� .UHORII�GHVFULEHG�KLPVHOI�DV�KDYLQJ�³D����\HDU�KLVWRU\�RI�VXFFHVVIXO�HQWUHSUHQHXULDO�

YHQWXUHV� DQG� LQYHVWPHQWV´� DQG� KDYLQJ� ³SDUWLFLSDWHG� LQ� WKH� IRXQGLQJ�� RSHUDWLQJ�� ILQDQFLQJ� DQG�

DGYLVRU\� RI� RYHU� ��� GLIIHUHQW� FRPSDQLHV�´� � KWWSV���ELRHQHUJ\GHYFR�FRP�OHDGHUVKLS�WHDP�� �ODVW�

YLVLWHG�$XJXVW��������������

���� .UHORII�DGYHUWLVHG�WKDW�KLV�³LQYHVWPHQW� WKHVLV�IRU�>%LRHQHUJ\�'HYFR@�LV� WR�PDUU\�

%76¶V� >%76� %LRJDV� IURP� ,WDO\@� SURYHQ� DQDHURELF� GLJHVWLRQ� WHFKQRORJ\� ZLWK� SODQW� ILQDQFLQJ��

�������������������������������������������������

��2Q�RU�DERXW�-DQXDU\�����������3HUGXH��WKURXJK�LWV�DIILOLDWH��SXUFKDVHG�WKH�86$*�DIILOLDWH¶V�����
LQWHUHVW�LQ�WKH�6HDIRUG�IDFLOLW\��DQG�WKH�86$*�DIILOLDWH�UHWDLQHG�FHUWDLQ�ULJKWV�WR�SD\PHQWV�EDVHG�
RQ�SURGXFW�VDOHV��
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HQJLQHHULQJ��SURMHFW�GHYHORSPHQW��DQG�WR�JXDUDQWHH�HQHUJ\�\LHOGV�DQG�SODQW�SHUIRUPDQFH��7KH�ODVW�

SDUW�RI�WKH�WKHVLV�LV�WR�EULQJ�WKLV�VROXWLRQ�WR�WKH�8QLWHG�6WDWHV�DQG�WKH�UHVW�RI�WKH�ZRUOG�´��Id.���

���� 7KH�ILUVW�KXUGOH�IRU�.UHORII�DQG�KLV�LQYHVWPHQW�WKHVLV�ZDV�JHWWLQJ�WR�NQRZ�WKH�ULJKW�

SHRSOH���.UHORII�ILUVW�HQJDJHG�1HOVRQ�:LGHOO�DV�D�FRQVXOWDQW�WR�LGHQWLI\�SRWHQWLDO�RSSRUWXQLWLHV����

���� :LGHOO�KDG�ZRUNHG�ZLWK�*LIIRUG�DW�WKH�:LOPLQJWRQ�IDFLOLW\�DQG�NQHZ�RI�*LIIRUG¶V�

VXFFHVVIXO� UHODWLRQVKLS� ZLWK� 3HUGXH� DQG� 'D\�� � $V� D� UHVXOW��:LGHOO� ILUVW� LQWURGXFHG� .UHORII� WR�

*LIIRUG���

���� 2Q�0DUFK����������*LIIRUG��.UHORII�DQG�:LGHOO�KDG�WKHLU�ILUVW�FDOO�WR�GLVFXVV�KRZ�

.UHORII�DQG�KLV�FRPSDQLHV�FRXOG�ZRUN�ZLWK�*LIIRUG��,QWHUHVWHG�LQ�HVWDEOLVKLQJ�DQDHURELF�GLJHVWLRQ�

RSHUDWLRQV�LQ�WKH�8QLWHG�6WDWHV��.UHORII�ZRUNHG�ZLWK�*LIIRUG�WR�OHYHUDJH�WKH�UHODWLRQVKLSV�*LIIRUG�

KDG�ZLWK�3HUGXH�DQG�RWKHU�SRXOWU\�FRPSDQLHV����

���� %HIRUH�WKLV�WLPH��.UHORII�KDG�QR�SULRU�FRQWDFWV�RU�UHODWLRQVKLSV�ZLWK�HLWKHU�3HUGXH�

RU�'D\����

���� 2Q�0D\� ��� ������*LIIRUG��&KXFN�*LIIRUG��.UHORII� DQG�:LGHOO�PHW� LQ� SHUVRQ� LQ�

*HRUJHWRZQ��'HODZDUH�WR�GLVFXVV�*LIIRUG¶V�ZRUN�ZLWK�3HUGXH�DQG�KRZ�WKH�UHODWLRQVKLS�EHWZHHQ�

.UHORII� DQG� KLV� FRPSDQLHV� ZRXOG� ZRUN� ZLWK� *LIIRUG� DQG� WKH� FRPSDQLHV� ZLWK� ZKLFK� KH� ZDV�

LQYROYHG����

���� 'XULQJ�D�IROORZ�XS�FDOO�RQ�0D\����������*LIIRUG�DQG�.UHORII�IXUWKHU�GLVFXVVHG�D�

SRWHQWLDO� FRQVXOWLQJ� DJUHHPHQW� EHWZHHQ� WKH� WZR� SDUWLHV� DQG� WKDW� 3HUGXH¶V� $FFRPDF�� 9LUJLQLD�

IDFLOLW\�ZDV�D�SULPH�WDUJHW�IRU�DSSOLFDWLRQ�RI�DQDHURELF�GLJHVWLRQ�WHFKQRORJ\��

�

�

�
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'��� 'HIHQGDQWV� &RQWUDFW� ZLWK� 3ODLQWLIIV� WR� 0XWXDOO\� 3URILW� IURP� 3ODLQWLIIV¶� ,QGXVWU\�
([SHULHQFH�DQG�&RQWDFWV� � � � � � � � � �

���� $W� WKH� VDPH� WLPH� .UHORII� DQG� *LIIRUG� ZHUH� IUDPLQJ� WKH� H[SHFWDWLRQV� RI� WKHLU�

UHODWLRQVKLS� PRYLQJ� IRUZDUG�� .UHORII� KDG� KLV� DWWRUQH\�� $DURQ� *UHHQILHOG�� GUDIW� D� &RQVXOWLQJ�

$JUHHPHQW����

���� :KLOH�HIIHFWLYH�DV�RI�0D\����������.UHORII�DQG�*LIIRUG�H[HFXWHG�WKH�&RQVXOWLQJ�

$JUHHPHQW�RQ�0D\�������������

���� 7KH� FRPSDQ\� .UHORII� FKRVH� WR� VKRXOGHU� KLV� REOLJDWLRQV� XQGHU� WKH� &RQVXOWLQJ�

$JUHHPHQW�ZDV�%76����

���� :KLOH�WKH�&RQVXOWLQJ�$JUHHPHQW�ZDV�HIIHFWLYH�DV�RI�0D\����������*UHHQILHOG�KDG�

QRW�IRUPHG�%76�XQWLO�0D\�������������

���� :KLOH�EDFNGDWLQJ�D�FRQWUDFW�WR�D�WLPH�ZKHQ�WKH�FRQWUDFWLQJ�FRPSDQ\�GLG�QRW�H[LVW�

LV� WURXEOLQJ��3ODLQWLIIV� ODWHU�GLVFRYHUHG� WKDW�.UHORII�HQJDJHG� LQ�D�SDWWHUQ�RI�XQODZIXO�FRUSRUDWH�

VWUXFWXULQJ�LQ�DQ�HIIRUW�WR�GHIUDXG�WKHP��

���� .UHORII� SUHYLRXVO\� LQFRUSRUDWHG�*RWKDP�+HDY\� ,QGXVWULHV�� ,QF�� LQ�'HODZDUH� RQ�

-DQXDU\����������DQG�UHJLVWHUHG�LW�DV�D�FRUSRUDWLRQ�LQ�0DU\ODQG�RQ�1RYHPEHU������������7KHUHDIWHU��

*RWKDP�UHJLVWHUHG�%76�%LRHQHUJ\��,QF���QRW�%76�%LRHQHUJ\��//&��DV�D�WUDGHQDPH�LQ�0DU\ODQG�

RQ�6HSWHPEHU�������������

���� ,I�.UHORII� LQWHQGHG� WR�DFW� LQ�JRRG� IDLWK� WRZDUG�3ODLQWLIIV��KH�FRXOG�KDYH�XWLOL]HG�

HLWKHU� *RWKDP�� %76� %LRHQHUJ\�� ,QF�� �YHUVXV� %76� %LRHQHUJ\�� //&�� RU� %76� %LRJDV� DV� WKH�

FRQWUDFWLQJ�SDUW\� WR� WKH�&RQVXOWLQJ�$JUHHPHQW�� � ,QVWHDG��.UHORII� �WKURXJK� WKH� XVH� RI� KLV� OHJDO�

FRXQVHO��SXUSRVHIXOO\�FKRVH�WR�FUHDWH�DQG�XVH�%76�DV�WKH�VKHOO�FRQWUDFWLQJ�SDUW\��8SRQ�LQIRUPDWLRQ�

DQG�EHOLHI��.UHORII�IDLOHG�WR�REVHUYH�FRUSRUDWH�IRUPDOLWLHV�IRU�%76�±�%76�GLG�QRW�KDYH�DQ�RSHUDWLQJ�

DJUHHPHQW��EDQN�DFFRXQW�RU�RSHUDWLRQV�VHSDUDWH�IURP�.UHORII�RU�KLV�RWKHU�FRPSDQLHV�����
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���� 'HVSLWH�PDQLIHVW�UHSUHVHQWDWLRQV�WR�WKH�FRQWUDU\��.UHORII�QHYHU�LQWHQGHG�WR�KRQRU�

%76¶�REOLJDWLRQV�XQGHU�WKH�&RQVXOWLQJ�$JUHHPHQW��

���� 1RWZLWKVWDQGLQJ� WKLV� IUDXG�� WKH� H[SUHVV� WHUPV� RI� WKH� &RQVXOWLQJ�$JUHHPHQW� DUH�

FOHDU���%76¶�VXFFHVVRUV�DQG�DVVLJQV�DUH�OLDEOH�IRU�WKH�FRPSHQVDWLRQ�RZHG�3ODLQWLIIV����

���� 7KH� &RQVXOWLQJ� $JUHHPHQW� LGHQWLILHV� WKDW� ('*� ZDV� %76¶� ³H[FOXVLYH� EXVLQHVV�

GHYHORSPHQW�SURYLGHU�IRU�3HUGXH�)DUPV�ZLWKLQ�WKH�8QLWHG�6WDWHV�DQG�DOO�RWKHU�SRXOWU\�FRPSDQLHV�

ORFDWHG�RQ�WKH�'HOPDUYD�3HQLQVXOD��������´���([KLELW�$�DW�����F������

���� ,Q�DGGLWLRQ�� WKH�SDUWLHV�DJUHHG� WKDW�('*�³ZLOO� VHUYH�DV� >%76¶@�VROH�SURYLGHU� IRU�

DQDHURELF� GLJHVWLRQ� IRU� 3HUGXH� )DUPV� DQG� IRU� DOO� SRXOWU\� FRPSDQLHV� ORFDWHG� LQ� WKH� 'HOPDUYD�

3HQLQVXOD�´� � �Id.��� �7KURXJK�WKLV�SURYLVLRQ��.UHORII�DQG�%76�ORFNHG�XS�*LIIRUG�DQG�('*�IURP�

ZRUNLQJ�ZLWK�DQ\RQH�HOVH����

���� 7KH� LQLWLDO� SHULRG� RI� SHUIRUPDQFH� XQGHU� WKH�&RQVXOWLQJ�$JUHHPHQW�ZDV�0D\����

�����WKURXJK�$SULO�������������

���� $V�SD\PHQW�IRU�WKH�VHUYLFHV�UHQGHUHG��%76�DJUHHG�WR�WKUHH�VHSDUDWH�IHHV���)LUVW�ZDV�

D�0RQWKO\�)HH�RI��������WKDW�ZDV�WR�EH�SDLG�HDFK�PRQWK�IURP�0D\������WKURXJK�DW�OHDVW�2FWREHU�

������ � �([KLELW�$� DW� �� ��D���� � 7KH�0RQWKO\� )HH� FRXOG� EH� FRQWLQXHG� XSRQ� WKH� SDUWLHV¶�ZULWWHQ�

DJUHHPHQW����

���� %76�QHYHU�SDLG� WKH�0RQWKO\�)HH�� � ,QVWHDG�� WKH� IHH�ZDV� LQLWLDOO\�SDLG�E\�9LUWXDO�

(TXLW\�3DUWQHUV�//&�±�DQ�LQYHVWPHQW�FRPSDQ\�DIILOLDWHG�ZLWK�.UHORII���7KHUHDIWHU��WKH�0RQWKO\�

)HH�ZDV�SDLG�E\�%'*���,Q�KLQGVLJKW��WKLV�LV�IXUWKHU�HYLGHQFH�RI�.UHORII�HPSOR\LQJ�%76�DV�D�VKHOO�

FRPSDQ\����

���� 7KH�QH[W�IHH�SD\DEOH�XQGHU�WKH�&RQVXOWLQJ�$JUHHPHQW�ZDV�D�'HYHORSHU�)HH���%76�

DJUHHG�WR�SD\�('*�WZR�SHUFHQW������RI�%76¶�H[SHQGHG�FDSLWDO�FRVWV�IRU�SURMHFWV�LW�FRQVWUXFWHG�RQ�
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SURSHUW\�VHFXUHG�E\�('*�DQG�SURYLGHG�E\�3HUGXH�)DUPV�LQ�WKH�8QLWHG�6WDWHV�RU�DQRWKHU�SRXOWU\�

FRPSDQ\�RQ�WKH�'HOPDUYD�3HQLQVXOD����([KLELW�$�DW�����E�����7KLV�IHH�ZDV�SD\DEOH�HYHQ�DIWHU�DQ\�

WHUPLQDWLRQ� RI� WKH� &RQVXOWLQJ� $JUHHPHQW� LI� WKH� 3DUWLHV� DJUHHG� LQ� ZULWLQJ� WKDW� ('*¶V� HIIRUWV�

UHVXOWHG�LQ�WKH�JLYHQ�SURMHFW��

���� 7KH� ODVW� IHH�SD\DEOH�XQGHU� WKH�&RQVXOWLQJ�$JUHHPHQW�ZDV�D�7LSSLQJ�)HH�� �%76�

DJUHHG�WKDW�LW�ZRXOG�SD\�('*�WKH�IROORZLQJ���

>7@ZR�GROODUV������SHU�WRQ�IRU�HYHU\�WRQ�RI�RUJDQLF�ZDVWH�FROOHFWHG�
DQG� GHOLYHUHG� E\� 3HUGXH� )DUPV� LQ� WKH� 8QLWHG� 6WDWHV� RU� DOO� RWKHU�
SRXOWU\� FRPSDQLHV� ORFDWHG� RQ� WKH�'HOPDUYD� 3HQLQVXOD� WR� >%76¶@�
IDFLOLWLHV���,Q�DGGLWLRQ��EDVHG�XSRQ�D�VWDQGDUG�WLSSLQJ�IHH�RI�ILIW\�ILYH�
GROODUV� ������ SHU� WRQ�� >%76@�ZLOO� SD\� >('*@� WZHQW\� ILYH� SHUFHQW�
������RI�DQ\�WLSSLQJ�IHH�LW�FDQ�VHFXUH�RYHU�DQG�DERYH�WKH�VWDQGDUG�
WLSSLQJ�IHH�RI�ILIW\�ILYH�GROODUV�������SHU�WRQ��

�([KLELW�$�DW�����F�����7KLV�IHH�ZDV�SD\DEOH�HYHQ�DIWHU�DQ\�WHUPLQDWLRQ�RI�WKH�&RQVXOWLQJ�$JUHHPHQW�

LI�WKH�3DUWLHV�DJUHHG�LQ�ZULWLQJ�WKDW�('*¶V�HIIRUWV�UHVXOWHG�LQ�WKH�JLYHQ�SURMHFW��

���� ,Q�RUGHU�WR�SURWHFW�WKH�YDOXH�RI�WKH�UHODWLRQVKLSV�LW�KDG�ZLWK�3HUGXH��('*�LQVLVWHG�

RQ�WKH�QRQ�FLUFXPYHQWLRQ�DQG�QRQ�VROLFLWDWLRQ�SURYLVLRQV�FRQWDLQHG�LQ�WKH�&RQVXOWLQJ�$JUHHPHQW����

���� 6SHFLILFDOO\�� %76� DJUHHG� DQG� ZDUUDQWHG� WKDW� QHLWKHU� LW� QRU� LWV� DIILOLDWHV� ZRXOG�

FLUFXPYHQW�RU�DWWHPSW�WR�FLUFXPYHQW�('*¶V�UHODWLRQVKLS�DQG�FRQWDFWV�ZLWK�3HUGXH����([KLELW�$�DW�

���������

���� %76�DOVR�DJUHHG�WKDW�IRU�D�SHULRG�RI�WZHOYH������PRQWKV�DIWHU�DQ\�WHUPLQDWLRQ�RI�

WKH�&RQVXOWLQJ�$JUHHPHQW� LW�ZRXOG�QRW� ³GLUHFWO\� RU� LQGLUHFWO\�� VROLFLW� RU� DWWHPSW� WR� VROLFLW� DQ\�

EXVLQHVV� IURP�DQ\�RI� WKH�RWKHU�3DUW\¶V�&XVWRPHUV��&XVWRPHU�3URVSHFWV�RU�9HQGRUV�ZLWK�ZKRP�

HLWKHU�3DUW\�KDG�0DWHULDO�&RQWDFW�GXULQJ�WKH�WHUP�RI�WKLV�$JUHHPHQW�´���([KLELW�$�DW����������

���� ,Q� RUGHU� WR� SURWHFW� DJDLQVW� EXVLQHVV� HQWLW\� JDPHVPDQVKLS�� WKH� SDUWLHV� H[SUHVVO\�

DJUHHG� WKDW� WKH�&RQVXOWLQJ�$JUHHPHQW� ³VKDOO� LQXUH� WR� WKH�EHQHILW� RI�� DQG�EH�ELQGLQJ�XSRQ�� WKH�

3DUWLHV� DQG� WKHLU� UHVSHFWLYH� VXFFHVVRUV� DQG�DVVLJQV��ZKHWKHU�RU�QRW�DQ\� VXFK�SHUVRQ�VKDOO�KDYH�
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EHFRPH�D�3DUW\�WR�WKLV�$JUHHPHQW�DQG�KDYH�DJUHHG�LQ�ZULWLQJ�WR�MRLQ�KHUHLQ�DQG�EH�ERXQG�E\�WKH�

WHUPV�DQG�FRQGLWLRQV�KHUHRI�´���([KLELW�$�DW��������HPSKDVLV�DGGHG�����

���� %'*��DQG�%LRHQHUJ\�'HYFR�DUH�%76�VXFFHVVRUV�RU�DVVLJQV����

���� ,I�WKH�VXFFHVVRU�DQG�DVVLJQ�ODQJXDJH�ZDV�QRW�GHWHUPLQDWLYH��ZKLFK�LW�LV���('*�KDG�

WKH�DGGHG�FRPIRUW�RI�%76�DJUHHLQJ�QRW�WR�PDNH�XVH�RI�DQ\�DIILOLDWH�RU�WKLUG�SDUW\�WR�FLUFXPYHQW�

('*¶V�UHODWLRQVKLSV�DQG�FRQWDFWV����([KLELW�$�DW���������%'*�DQG�RU�%LRHQHUJ\�'HYFR�DUH�%76¶�

DIILOLDWHV�RU�UHVSRQVLEOH�WKLUG�SDUWLHV����

���� 3XUVXDQW�WR�WKH�&RQVXOWLQJ�$JUHHPHQW¶V�LQGHPQLILFDWLRQ�SURYLVLRQ��('*�LV�HQWLWOHG�

WR�UHFRYHU�DOO� LWV�ORVVHV�JLYHQ�D�PDWHULDO�EUHDFK�RI�WKH�UHSUHVHQWDWLRQV��ZDUUDQWLHV��FRYHQDQWV�RU�

DJUHHPHQWV�VHW�IRUWK�LQ�WKH�&RQVXOWLQJ�$JUHHPHQW��

(�� 3ODLQWLIIV¶�:RUN�8QGHU�WKH�&RQVXOWLQJ�$JUHHPHQW�

���� 5HO\LQJ�RQ�WKH�&RQVXOWLQJ�$JUHHPHQW�DQG�LWV�EHOLHI�WKDW�%76�DQG�.UHORII�ZRXOG�

ZRUN�LQ�JRRG�IDLWK��3ODLQWLIIV�LPPHGLDWHO\�VHW�DERXW�WR�IXUWKHU�'HIHQGDQWV¶�LQWHUHVWV�ZLWK�3HUGXH��

���� )URP�WKH�EHJLQQLQJ��*LIIRUG�ZRUNHG�WR�SURPRWH�.UHORII�DQG�%76�DQG�WR�GHWHUPLQH�

WKH�VXLWDELOLW\�RI�3HUGXH¶V�RUJDQLF�IHHGVWRFN�IRU�%76¶�DQDHURELF�GLJHVWLRQ�WHFKQRORJ\��

���� ,Q� -XQH� ������ .UHORII� DVNHG� *LIIRUG� WR� VHFXUH� IHHGVWRFN� VDPSOHV� IURP� VHYHUDO�

3HUGXH�IDFLOLWLHV��LQFOXGLQJ�WKH�$FFRPDF�IDFLOLW\���)HHGVWRFN�VDPSOHV�ZHUH�LPSRUWDQW�WR�.UHORII�WR�

GHWHUPLQH�WKH�YLDELOLW\�RI�3HUGXH�IHHGVWRFN�LQ�%76¶�DQDHURELF�GLJHVWLRQ�WHFKQRORJ\����

���� 'HVSLWH�WKHLU�HDUO\�ZRUN��%76�KDG�QRW�\HW�SDLG�3ODLQWLIIV�DQ\�0RQWKO\�)HHV���*LIIRUG�

ZDV� IUXVWUDWHG�JLYHQ� WKH�RQH�VLGHG�HIIRUWV�� �:KHQ�.UHORII�KHDUG� DERXW� WKLV� IUXVWUDWLRQ��.UHORII�

�������������������������������������������������

�� .UHORII� DQG� *UHHQILHOG� IRUPHG� %LRHQHUJ\� 'HYHORSPHQW� *URXS�� //&� LQ� 2FWREHU� ������ � $V�
HYLGHQFHG�E\�VXEVHTXHQW�FRQGXFW��WKLV�ZDV�D�EUHDFK�DQG�UHSXGLDWLRQ�RI�WKH�&RQVXOWLQJ�$JUHHPHQW�
DQG�IXUWKHU�HYLGHQFH�RI�.UHORII¶V�IUDXG����
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UHDVVXUHG�*LIIRUG�RI�KLV�FRPPLWPHQW�WR�WKH�PXWXDOO\�SURILWDEOH�HQGHDYRU���³DV�ZH�EULHIO\�GLVFXVVHG�

ODVW�ZHHN��WKHUH�DUH�WKLQJV�JRLQJ�RQ�WKDW�ZRXOG�EDVLFDOO\�JXDUDQWHH�\RXU�VXFFHVV�LQVLGH�WKH�FRQWUDFW�

ZH�KDYH��DQG�WKHUH�LV�D�ORW�RI�PRQH\�WR�EH�PDGH�´��-XQH����������HPDLO��HPSKDVLV�DGGHG���

���� %XR\HG� E\� .UHORII¶V� UHDVVXUDQFHV� DQG� SURPLVHV� RI� SHUIRUPDQFH� XQGHU� WKH�

&RQVXOWLQJ�$JUHHPHQW��*LIIRUG�FRQWLQXHG�WR�SURPRWH�%76�DQG�.UHORII�WR�3HUGXH����

���� *LIIRUG�VRXUFHG�DQG�KDG�GHOLYHUHG�WR�%76¶�DIILOLDWH�RSHUDWLRQV�LQ�,WDO\�WKH�IHHGVWRFN�

VDPSOHV�.UHORII�UHTXHVWHG�� �*LIIRUG� LQIRUPHG�3HUGXH� WKDW� WKH�VDPSOHV�ZHUH�QHHGHG�IRU�%76�WR�

GHWHUPLQH�ZKHWKHU�WKH�RUJDQLF�ZDVWH�ZRXOG�SURGXFH�JDVHV�WKDW�FRXOG�EH�VROG�WR�ORFDO�XWLOLWLHV��

���� ,Q�DGGLWLRQ��*LIIRUG�ZRUNHG�WR�IRUPXODWH�KRZ�%76¶�GLJHVWDWH�ZRXOG�FRPSRVW�LQ�WKH�

6HDIRUG�IDFLOLW\¶V�FXUUHQW�SURFHVV����

���� .UHORII� VSHFLILFDOO\� QRWHG� *LIIRUG¶V� HDUO\� VXFFHVV�� � ,Q� -XO\� ������ .UHORII�

FRPPHQWHG�WR�*LIIRUG�WKDW�KH�PHW�6WHYH�/HYLWVN\�±�3HUGXH¶V�9LFH�3UHVLGHQW�RI�6XVWDLQDELOLW\�±�DW�

D� FRQIHUHQFH�� QRWLQJ� WKDW� ³µKH�NQRZV� DERXW� XV� DQG�ZH¶OO� EH� WDONLQJ� VRRQ�¶� � ,� DVVXPH� WKDW�ZDV�

EHFDXVH�RI�\RX��WKDQNV�´���

���� %DVHG�RQ�WKHVH�HDUO\�VXFFHVVHV��RQ�6HSWHPEHU�����������.UHORII�VHQW�*LIIRUG�DQG�

-DVRQ�3HDVH�D�PRGHO�GHWDLOLQJ�ZKDW�DQ�DFTXLVLWLRQ�RI�WKH�6HDIRUG�IDFLOLW\�ZRXOG�ORRN�OLNH�IURP�D�

ILQDQFLDO�SHUVSHFWLYH���*LIIRUG�DQG�-DVRQ�3HDVH�UHVSRQGHG�ZLWK�VXJJHVWLRQV�WR�LPSURYH�WKH�PRGHO����

���� 2Q�6HSWHPEHU�����������.UHORII��*LIIRUG��-DVRQ�3HDVH�DQG�&KXFN�*LIIRUG�PHW�IRU�

EUHDNIDVW�LQ�/HZHV��'HODZDUH���$W�WKDW�PHHWLQJ�.UHORII�GLVFXVVHG�WKH�SDUWLHV¶�SDUWQHUVKLS�DQG�VWDWHG�

WKDW�WKH\�ZHUH�³JRLQJ�WR�GR�D�ORW�RI�GHDOV�WRJHWKHU�´��3ODLQWLIIV�FRQWLQXHG�WR�IRVWHU�.UHORII�DQG�%76¶�

LQWHUHVWV�ZLWK�3HUGXH��VSHFLILFDOO\�IRFXVLQJ�RQ�WKH�6HDIRUG�DQG�$FFRPDF�IDFLOLWLHV����

���� 2Q� 2FWREHU� ���� ������ 3ODLQWLIIV� DUUDQJHG� IRU� DQ� LQ�SHUVRQ� PHHWLQJ� DPRQJVW�

WKHPVHOYHV��%76�DQG�3HUGXH�DW�3HUGXH¶V�$FFRPDF�IDFLOLW\���7KH�SDUWLHV�GLVFXVVHG�ZD\V�WR�LPSURYH�
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WKH�$FFRPDF�IDFLOLW\¶V�KDQGOLQJ�RI�RUJDQLF�ZDVWH�DQG�WKH�HPHUJLQJ�SURVSHFWV�RI�%76�DFTXLULQJ�

WKH� 6HDIRUG� IDFLOLW\�� ,Q� DGGLWLRQ�� WKDW� GD\� .UHORII� ZDV� LQWURGXFHG� WR� 5LFN� +DUUHOO� ±� 3HUGXH¶V�

5HJLRQDO�(QYLURQPHQWDO�0DQDJHU����

���� )ROORZLQJ� WKH�PHHWLQJ��3HWHU�(WWLQJHU�±� WKHQ�%76�%LRHQHUJ\�� ,QF�¶V�'LUHFWRU�RI�

0DUNHWLQJ�DQG�6DOHV�±�HPDLOHG�+DUUHOO�ZLWK�VRPH�IROORZ�XS�LQTXLULHV���.QRZLQJ�WKH\�ZHUH�NH\�WR�

WKH�LQWURGXFWLRQ�DQG�QHJRWLDWLRQV��(WWLQJHU�FRSLHG�*LIIRUG��-DVRQ�3HDVH�DQG�&KXFN�*LIIRUG�RQ�KLV�

HPDLO����

���� %HIRUH��GXULQJ�DQG�IRU�VRPH�WLPH�DIWHU�WKLV�2FWREHU������WLPHIUDPH��(WWLQJHU�ZRXOG�

XVH�ERWK�D�*PDLO�HPDLO�DFFRXQW�DQG�D�%76�%LRJDV�FRP�HPDLO�DFFRXQW�WR�FRQGXFW�EXVLQHVV�DV�WKH�

%76�%LRHQHUJ\�� ,QF��'LUHFWRU�RI�0DUNHWLQJ�DQG�6DOHV�� �.UHORII�SULQFLSDOO\�UHOLHG�RQ�KLV�*PDLO�

HPDLO�DFFRXQW�WR�FRQGXFW�EXVLQHVV�GXULQJ�WKH�VDPH�WLPH���'XULQJ�WKLV�VDPH�WLPHIUDPH��.UHORII�DQG�

(WWLQJHU�ZHUH�FRUUHVSRQGLQJ�ZLWK�3ODLQWLIIV�WKURXJK�WKHLU�XVDJULVRLO�FRP�HPDLO�DFFRXQWV����

���� 2Q�2FWREHU�����������.UHORII��(WWLQJHU��*LIIRUG��-DVRQ�3HDVH�DQG�&KXFN�*LIIRUG�

PHHW� DW� WKH�6HDIRUG� IDFLOLW\� WR� IUDPH�RXW� WKH� VWUXFWXUH�RI� D� SRWHQWLDO� WUDQVDFWLRQ� WR� DFTXLUH� WKH�

IDFLOLW\���.UHORII�WKHQ�HPDLOHG�*LIIRUG��-DVRQ�3HDVH�DQG�&KXFN�*LIIRUG�WKH�WHUPV�GLVFXVVHG�WKDW�

GD\���:LWKLQ�WKDW�VWUXFWXUH�ZDV�WKH�H[SOLFLW�XQGHUVWDQGLQJ�WKDW�³ZH�NHHS�DOO�JDV�DQG�FRPSRVWLQJ�

UHYHQXH�´���

���� 7KHUHDIWHU��WKH�SDUWLHV�FRQWLQXHG�WR�UHILQH�WKH�WHUPV�RI�WKH�SURSRVHG�WUDQVDFWLRQ�ZLWK�

3HUGXH��

���� 2Q�1RYHPEHU�����������.UHORII��(WWLQJHU�DQG�-DVRQ�3HDVH�KDG�OXQFK�WRJHWKHU�LQ�

*HRUJHWRZQ��'HODZDUH���'XULQJ�WKDW�OXQFK��.UHORII�UHLWHUDWHG�KLV�SDUWQHUVKLS�ZLWK�3ODLQWLIIV�DQG�

WKDW�WKH\�ZRXOG�EH�³GRLQJ�D�ORW�RI�GHDOV�WRJHWKHU�´���
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���� 2Q�1RYHPEHU�����������.UHORII�HPDLOHG�*LIIRUG�DQG�-DVRQ�3HDVH�³+DYH�D�JUHDW�

KROLGD\� �� ,� WKLQN�ZH�KDYH� D� VROLG� RIIHULQJ� RXW� WR�3HUGXH� >IRU� WKH�$FFRPDF� IDFLOLW\@�´� �*LIIRUG�

UHVSRQGHG�ZLWK�KLV�DJUHHPHQW����

���� 7KHUHDIWHU�� -DVRQ�3HDVH�SURYLGHG�.UHORII�ZLWK�DOO� WKH�VLWH�SODQV�DQG�HQJLQHHULQJ�

GUDZLQJV�VXFK�WKDW�.UHORII�FRXOG�VWDUW�ZRUN�RQ�DGGLWLRQV�WR�WKH�6HDIRUG�IDFLOLW\�WR�DFFRPPRGDWH�

JDV�SURGXFWLRQ�RSHUDWLRQV����

���� 2Q�'HFHPEHU����������.UHORII�HPDLOHG�*LIIRUG�WKH�PDWHULDO�WHUPV�IRU�D�/HWWHU�RI�

,QWHQW�ZLWK�3HUGXH�IRU�WKH�SXUFKDVH�RI�WKH�6HDIRUG�IDFLOLW\���*LIIRUG�UHVSRQGHG�ZLWK�FKDQJHV�WR�WKH�

RIIHU� WKDW�KH�EHOLHYHG�ZRXOG�PDNH� WKH�RIIHU�PRUH�DWWUDFWLYH� WR�3HUGXH�� �7KH�SDUWLHV�H[FKDQJHG�

VHYHUDO�PRUH�YHUVLRQV�RI�WKH�6HDIRUG�/HWWHU�RI�,QWHQW�RYHU�WKH�QH[W�IHZ�ZHHNV��

���� $W�DSSUR[LPDWHO\�WKH�VDPH�WLPH��.UHORII��(WWLQJHU��*LIIRUG�DQG�-DVRQ�3HDVH�ZHUH�

FRQWLQXLQJ�ZRUN�RQ�D�/HWWHU�RI�,QWHQW�WR�EH�VHQW�WR�+DUUHOO�IRU�WKH�$FFRPDF�IDFLOLW\���.QRZLQJ�WKHUH�

ZHUH�RWKHU�VXLWRUV��*LIIRUG�VXJJHVWHG�WKDW�%76�LQVHUW�D�QR�VKRS�SURYLVLRQ�LQ�WKH�$FFRPDF�/HWWHU�

RI�,QWHQW���7KH�SDUWLHV�H[FKDQJHG�VHYHUDO�GLIIHUHQW�YHUVLRQV�RI�WKH�$FFRPDF�/HWWHU�RI�,QWHQW�RYHU�

WKH�QH[W�IHZ�ZHHNV����

���� ,Q�HDUO\�'HFHPEHU�������-DVRQ�3HDVH�SURYLGHG�%76�ZLWK�LQIRUPDWLRQ�DGGUHVVLQJ�

WKH�ZDVWH�VWUHDP�DQDO\VLV�DQG�WKH�RSHUDWLQJ�FRVW�QXPEHUV�IRU�WKH�6HDIRUG�IDFLOLW\���7KLV�SURYLGHG�

%76�ZLWK�D�FRPSHWLWLYH�DGYDQWDJH�YHUVXV�DQ\�RWKHU�SRWHQWLDO�VWUDWHJLF�SDUWQHU�EHFDXVH�%76�KDG�

WKH�GDWD�WR�IRUHFDVW�ERWK�UHYHQXH�DQG�H[SHQVHV����

���� $V�WKH�SDUWLHV¶�HIIRUWV�WR�ILQDOL]H�WKH�6HDIRUG�/HWWHU�RI�,QWHQW�QHDUHG�FRPSOHWLRQ��

.UHORII�HQJDJHG�WKH�1HZ�<RUN�RIILFH�RI�3DXO��:HLVV��5LINLQG��:KDUWRQ�	�*DUULVRQ�//3�WR�ILQDOL]H�

WKH�GRFXPHQW����

���� *LIIRUG¶V�GDXJKWHU�DQG�-DVRQ�3HDVH¶V�ZLIH��.DWLH�3HDVH��LV�DQ�DWWRUQH\����
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���� .UHORII�WKRXJKW�LW�MXVWLILHG�DQG�EHQHILFLDO�WR�KDYH�.DWLH�3HDVH�LQYROYHG�LQ�ILQDOL]LQJ�

WKH�6HDIRUG�/HWWHU�RI�,QWHQW�ZLWK�WKH�3DXO�:HLVV�DWWRUQH\V���$FFRUGLQJO\��RQ�'HFHPEHU�����������

.UHORII�HPDLOHG�KLV�3DXO�:HLVV�DWWRUQH\V�DERXW�.DWLH�3HDVH¶V�UROH�LQ�WKH�SURFHVV��³>3@OHDVH�PHHW�

.DWLH�3HDVH� �FF�G���ZKR� LV� DVVLVWLQJ�RXU�SDUWQHUV�86�DJULVRLO� RQ� WKLV�GRFXPHQW��3OHDVH� VHH�KHU�

DWWDFKHG�PDUNXS��3OHDVH�:RUN�WRJHWKHU�WR�ILQLVK�WKLV�$6$3�´���(PSKDVLV�DGGHG�����

���� 7KH�QH[W�GD\��'HFHPEHU�����������.UHORII�HPDLOHG�*LIIRUG��-DVRQ�3HDVH�DQG�&KXFN�

*LIIRUG�DERXW�ILJXUHV�LQFOXGHG�LQ�WKH�$FFRPDF�/HWWHU�RI�,QWHQW�WKDW�ZDV�ILUVW�VHQW�WR�+DUUHOO�RQ�

'HFHPEHU�����������6SHFLILFDOO\��.UHORII�ZDV�DVNLQJ�IRU�3ODLQWLIIV¶�WKRXJKWV�RQ�ZDVWH�ILJXUHV�DQG�

ZKHWKHU�WKHLU�DQWLFLSDWHG�RSHUDWLRQV�FRXOG�KDQGOH�WKH�YROXPH���%HIRUH�DQ\RQH�ZDV�WR�UHVSRQG�WR�

3HUGXH��.UHORII�ZDQWHG�D�³VDQLW\�FKHFN´�RQ�WKH�SURSRVHG�QXPEHUV�DV�FRPSDUHG�WR�WKH�QXPEHUV�

3ODLQWLIIV�ZHUH�³WKLQNLQJ�RU�KDYH�´�

���� $IWHU� FRQILUPLQJ� WKH� FRUUHFW� ZDVWH� ILJXUHV�� .UHORII� VXEPLWWHG� WKH� H[HFXWHG�

$FFRPDF�/HWWHU�RI�,QWHQW�WR�3HUGXH�RQ�'HFHPEHU������������3HUGXH�UHWXUQHG�D�FRXQWHU�H[HFXWHG�

FRS\�RQ�'HFHPEHU����������� �:LWKLQ�PLQXWHV�RI� UHFHLSW��.UHORII�IRUZDUGHG�D�FRS\� WR�*LIIRUG��

-DVRQ�3HDVH�DQG�&KXFN�*LIIRUG�ZLWK�WKH�PHVVDJH�³0HUU\�&KULVWPDV�´�

���� 7KLV� FRPPXQLFDWLRQ�� DQG� HDUOLHU� DQG� VXEVHTXHQW� FRPPXQLFDWLRQV� EHWZHHQ�

3ODLQWLIIV�DQG�'HIHQGDQWV��GHPRQVWUDWH�WKDW�WKH�$FFRPDF�IDFLOLW\�SURMHFW�ZDV�D�SURMHFW�WKDW�DURVH�

GXULQJ�WKH�FRXUVH�RI�WKH�SDUWLHV¶�HIIRUWV�XQGHU�WKH�&RQVXOWLQJ�$JUHHPHQW��

���� $W� WKH� VDPH� WLPH�� WKH� SDUWLHV� KDG� ILQDOL]HG� WKH� 6HDIRUG� /HWWHU� RI� ,QWHQW�� � 2Q�

'HFHPEHU� ���� ������*LIIRUG� VXEPLWWHG� WKH� H[HFXWHG�6HDIRUG�/HWWHU� RI� ,QWHQW� WR�5DQG\�'D\� DW�

3HUGXH����
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���� 2Q�)HEUXDU\����������3HUGXH�UHWXUQHG�WKH�IXOO\�H[HFXWHG�6HDIRUG�/HWWHU�RI�,QWHQW�WR�

.UHORII���.UHORII�IRUZDUGHG�WKH�IXOO\�H[HFXWHG�OHWWHU�RI�LQWHQW�WR�*LIIRUG��-DVRQ�3HDVH�DQG�.DWLH�

3HDVH�QRWLQJ�³&RQJUDWV�RQ�D�ELJ�ILUVW�VWHS�´���

���� 7KLV� FRPPXQLFDWLRQ�� DQG� HDUOLHU� DQG� VXEVHTXHQW� FRPPXQLFDWLRQV� EHWZHHQ�

3ODLQWLIIV�DQG�'HIHQGDQWV��GHPRQVWUDWH�WKDW�WKH�6HDIRUG�IDFLOLW\�SURMHFW�ZDV�D�SURMHFW�WKDW�DURVH�

GXULQJ�WKH�FRXUVH�RI�WKH�SDUWLHV¶�HIIRUWV�XQGHU�WKH�&RQVXOWLQJ�$JUHHPHQW��

)�� 3ODLQWLIIV�&RQWLQXH�WR�)RVWHU�'HIHQGDQWV¶�,QWHUHVWV�DQG�.UHORII�&RQWLQXHV�WR�5HDVVXUH�
3HUIRUPDQFH�&RQVLVWHQW�ZLWK�WKH�&RQVXOWLQJ�$JUHHPHQW�� � � � �

���� %\�)HEUXDU\����������3ODLQWLIIV�KDG�PDWHULDOO\�SHUIRUPHG� WKH�VHUYLFHV�FDOOHG� IRU�

XQGHU�WKH�&RQVXOWLQJ�$JUHHPHQW��

���� 1RQHWKHOHVV��3ODLQWLIIV�FRQWLQXHG�WR�IRVWHU�'HIHQGDQWV¶�LQWHUHVWV�ZLWK�3HUGXH����

���� 'XULQJ�WKH�VSULQJ�RI�������.UHORII�ZRXOG�FRUUHVSRQG�ZLWK�DQG�PHHW�ZLWK�*LIIRUG�

DQG�-DVRQ�3HDVH�WR�GLVFXVV�ZRUN�RQ�WKH�6HDIRUG�DQG�$FFRPDF�SURMHFWV����

���� 2Q�0DUFK�����������.UHORII��*LIIRUG��-DVRQ�3HDVH�DQG�&KXFN�*LIIRUG�PHW�IRU�GLQQHU�

LQ�/HZHV��'HODZDUH�� �'XULQJ�WKDW�GLQQHU�� WKH�SDUWLHV�GLVFXVVHG�WKHLU� IXWXUH�ZRUN�WRJHWKHU��ZLWK�

.UHORII�VWDWLQJ�WKDW�³QRWKLQJ�KDV�FKDQJHG´�IURP�WKH�WLPH�WKH\�ILUVW�UHDFKHG�DJUHHPHQW�XQGHU�WKH�

&RQVXOWLQJ�$JUHHPHQW����

���� 'XULQJ�WKLV�WLPH��86$*�ZDV�VWLOO�UHFHLYLQJ�D���������PRQWKO\�IHH�WR�PDQDJH�WKH�

6HDIRUG�IDFLOLW\���)XQGDPHQWDOO\��EXW�IRU�WKH�SURPLVHV�PDGH�E\�.UHORII�RI�FRPSHQVDWLRQ�XQGHU�WKH�

&RQVXOWLQJ�$JUHHPHQW��86$*�KDG�QR�HFRQRPLF�PRWLYDWLRQ�WR�SURPRWH�'HIHQGDQWV¶�LQWHUHVWV�ZLWK�

3HUGXH����

���� 7KH�&RQVXOWLQJ�$JUHHPHQW¶V�LQLWLDO�WHUP�ZDV�VXSSRVHG�WR�HQG�RQ�$SULO������������

+RZHYHU��ERWK�3ODLQWLIIV�DQG�'HIHQGDQWV�RSHUDWHG�DV� LI� WKH�&RQVXOWLQJ�$JUHHPHQW� UHPDLQHG� LQ�

HIIHFW���7R�EH�FHUWDLQ��RQ�$SULO����������±�WKH�GD\�WKH�&RQVXOWLQJ�$JUHHPHQW�DOOHJHGO\�H[SLUHG�±�
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.UHORII� FDOHQGDUHG� D� PHHWLQJ� EHWZHHQ� KLPVHOI� DQG� *LIIRUG� IRU�0D\� ��� ����� LQ� *HRUJHWRZQ��

'HODZDUH�WR�FRQWLQXH�GLVFXVVLRQ�DQG�GHYHORSPHQW�RI�WKH�6HDIRUG�DQG�$FFRPDF�SURMHFWV��

���� $V�GHVFULEHG�KHUHLQ��ZKLOH�WKH�SDUWLHV�PDQLIHVWO\�DVVHQWHG�WR�DQ�H[WHQVLRQ�RI�WKH�

&RQVXOWLQJ�$JUHHPHQW¶V�WHUP��LI�WKH�&RQVXOWLQJ�$JUHHPHQW�LV�IRXQG�WR�KDYH�H[SLUHG�RQ�$SULO�����

������ WKHQ�.UHORII¶V�FRPSDQLHV�YLRODWHG� WKH�QRQ�FLUFXPYHQWLRQ�DQG�QRQ�VROLFLWDWLRQ�SURYLVLRQV�

FRQWDLQHG�LQ�WKH�&RQVXOWLQJ�$JUHHPHQW����

���� 'XULQJ� WKH�VXPPHU�RI�������'HIHQGDQWV�ZRXOG�DVN�3ODLQWLIIV� WR�REWDLQ�KDWFKHU\�

ZDVWH�VDPSOHV�IRU�DQDO\VLV�DQG�IRU�3ODLQWLIIV�WR�SDUWLFLSDWH�LQ�HQYLURQPHQWDO�SHUPLWWLQJ�GLVFXVVLRQV���

3ODLQWLIIV�REOLJHG�DOO�UHTXHVWV�DQG�ZRUNHG�FRRSHUDWLYHO\�ZLWK�'HIHQGDQWV����

���� 'XULQJ�-XQH�DQG�-XO\�������3ODLQWLIIV�DQG�'HIHQGDQWV�FRQWLQXHG�WR�ZRUN�RQ�UHYLVHG�

WLSSLQJ�IHH�UDWHV�DQG�SURMHFWLRQV�WKH\�DQWLFLSDWHG�IURP�3HUGXH�DW�WKH�6HDIRUG�IDFLOLW\����

����� 2Q�$XJXVW�����������.UHORII�PHW�ZLWK�*LIIRUG�IRU�OXQFK�LQ�0DGLVRQ��&RQQHFWLFXW���

'XULQJ� WKDW� OXQFK��.UHORII� DJDLQ� UHLWHUDWHG� WKDW� WKH� SDUWLHV�ZHUH� DOLJQHG� DQG� WKDW� QRWKLQJ� KDG�

FKDQJHG���.UHORII�UHSUHVHQWHG�WKDW�KH�ZDQWHG�WR�GHYHORS�VHYHUDO�PRUH�SURMHFWV�ZLWK�3ODLQWLIIV��

����� %DVHG� RQ�.UHORII¶V� FRQWLQXHG� SURPLVHV�� 3ODLQWLIIV� FRQWLQXHG� WR� IRUJH� DKHDG�� � ,Q�

6HSWHPEHU� ������ *LIIRUG� UHDFKHG� RXW� WR� +DUUHOO� WR� LQTXLUH� DERXW� 3HUGXH¶V� /HZLVWRQ�� 1RUWK�

&DUROLQD�IDFLOLW\���+DUUHOO�SURYLGHG�*LIIRUG�ZLWK�WKH�RUJDQLF�ZDVWH�LQIRUPDWLRQ�QHHGHG�WR�DVVHVV�

WKH�IDFLOLW\�DV�DQ�DGGLWLRQDO�SURMHFW�XQGHU�WKH�&RQVXOWLQJ�$JUHHPHQW���7KLV�DQG�RWKHU�LQIRUPDWLRQ�

UHODWHG�WR�3HUGXH¶V�/HZLVWRQ��1RUWK�&DUROLQD�IDFLOLW\�ZDV�SURYLGHG�WR�.UHORII����

����� ,Q�2FWREHU�DQG�1RYHPEHU�������'HIHQGDQWV�ZRUNHG�GLUHFWO\�ZLWK�-DVRQ�3HDVH�WR�

UHILQH�WKH�$VVHW�3XUFKDVH�$JUHHPHQW�DQG�)HHGVWRFN�$JUHHPHQW�EHLQJ�QHJRWLDWHG�EHWZHHQ�3HUGXH�

DQG�%'*���%'*�ZRXOG�DVN�IRU�-DVRQ�3HDVH¶V�DVVHVVPHQW�RI�ZKDW�HTXLSPHQW�VKRXOG�EH�SXUFKDVHG�

RU�ZKHWKHU�OHDVHV�ZHUH�PRUH�HFRQRPLFDOO\�DGYDQWDJHRXV���,Q�DGGLWLRQ��*LIIRUG�DQG�-DVRQ�3HDVH�
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KHOSHG�%'*�QHJRWLDWH� WKH� WLSSLQJ� IHH�DQG�SULFH�HVFDODWRU� WKDW�ZDV� WR�EH�SDUW�RI� WKH�)HHGVWRFN�

$JUHHPHQW���$OWKRXJK�3ODLQWLIIV�ZHUH�QHYHU�SURYLGHG�ILQDO�FRSLHV�RI�HLWKHU�DJUHHPHQW��3ODLQWLIIV�

PDWHULDOO\�DVVLVWHG�%'*�DQG�.UHORII�ZLWK�WKH�QHJRWLDWLRQ�RI�WKH�WHUPV�SULRU�WR�H[HFXWLRQ����

*�� .UHORII�5DLVHV�&DSLWDO� WR�)XQG�KLV�2SHUDWLRQV�DQG� WKH�$VVHW�3XUFKDVH�$JUHHPHQW�
ZLWK�3HUGXH� � � � � � � � � � � �

����� $V�LGHQWLILHG�DERYH��.UHORII¶V�LQYHVWPHQW�WKHVLV�IRU�KLV�FRPSDQLHV�ZDV�WR�³PDUU\�

%76¶V� >%76� %LRJDV� IURP� ,WDO\@� SURYHQ� DQDHURELF� GLJHVWLRQ� WHFKQRORJ\� ZLWK� SODQW� ILQDQFLQJ��

HQJLQHHULQJ��SURMHFW�GHYHORSPHQW��DQG�WR�JXDUDQWHH�HQHUJ\�\LHOGV�DQG�SODQW�SHUIRUPDQFH��7KH�ODVW�

SDUW�RI�WKH�WKHVLV�LV�WR�EULQJ�WKLV�VROXWLRQ�WR�WKH�8QLWHG�6WDWHV�DQG�WKH�UHVW�RI�WKH�ZRUOG�´��See supra��

������

����� 1RZ�WKDW�.UHORII�KDG�XVHG�XS�3ODLQWLIIV¶�FRQWDFWV�DQG�UHODWLRQVKLSV�WR�GHOLYHU�ERWK�

WKH�6HDIRUG�DQG�$FFRPDF�SURMHFWV��KH�QHHGHG�WKH�³SODQW�ILQDQFLQJ�´���

����� 6DJHZLQG�DQG�1HZOLJKW�ZHUH�DOO�WRR�ZLOOLQJ�WR�SURYLGH�WKH�ILQDQFLQJ�UHTXLUHG���1RW�

MXVW�IRU�WKH�LPSHQGLQJ�$VVHW�3XUFKDVH�$JUHHPHQW�ZLWK�3HUGXH��EXW�DOVR�WR�IXQG�RSHUDWLRQV�DQG�WR�

SXUFKDVH�WKH�DQDHURELF�GLJHVWLRQ�WHFKQRORJ\�IURP�%76�%LRJDV�LQ�,WDO\����

����� 8SRQ� LQIRUPDWLRQ� DQG� EHOLHI�� 6DJHZLQG� ZDV� WKH� ILUVW� WR� LQYHVW� ZLWK� .UHORII���

7KURXJK�LWV�ZHEVLWH�DGYHUWLVLQJ��6DJHZLQG�UHSUHVHQWV�WKDW�%LRHQHUJ\�'HYFR�ZDV�D�UHSUHVHQWDWLYH�

LQYHVWPHQW�IURP�-DQXDU\���������
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KWWS���ZZZ�VDJHZLQGFDSLWDO�FRP�LQYHVWPHQWV���ODVW�YLVLWHG�$XJXVW������������

����� ,Q�D�VXEVHTXHQW�SUHVV�UHOHDVH��'HIHQGDQWV�GHVFULEH�6WHYH�/HINRZLW]�±�6DJHZLQG¶V�

0DQDJLQJ�3DUWQHU�±�DV�D�IRXQGLQJ�SDUWQHU�RI�%LRHQHUJ\�'HYFR����([KLELW�%�DW�������

����� $V�3ODLQWLIIV�ZHUH�ZRUNLQJ�ZLWK�'HIHQGDQWV� WR�KHOS� ILQDOL]H� WKH�$VVHW�3XUFKDVH�

$JUHHPHQW�ZLWK�3HUGXH�LQ�WKH�PLGGOH�RI�������.UHORII�ZDV�EXV\�UDLVLQJ�DGGLWLRQDO�FDSLWDO����

����� $V� GLVFORVHG� LQ� D� SUHVV� UHOHDVH� GDWHG� $XJXVW� ��� ������ ³%LRHQHUJ\� 'HY&R� �� �� ��

DQQRXQFHG� WRGD\� WKDW� LW� KDV� UHFHLYHG� LWV� ILUVW� LQVWLWXWLRQDO� LQYHVWPHQW� RI� ����� 0LOOLRQ� IURP�

1HZOLJKW�3DUWQHU�/3�´���([KLELW�%�DW������'HIHQGDQWV�VXJJHVWHG�WKDW�³%LRHQHUJ\�'HY&R�LQWHQGV�WR�

XVH�WKLV�VXEVWDQWLDO�QHZ�JURZWK�FDSLWDO�WR�H[SDQG�LWV�RSHUDWLRQDO�IRRWSULQW�LQ�1RUWK�$PHULFD�´���Id.�����

����� 8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��6DJHZLQG�DQG�1HZOLJKW�ERWK�NQHZ�RI�WKH�&RQVXOWLQJ�

$JUHHPHQW�DQG�WKH�'HYHORSHU�DQG�7LSSLQJ�)HHV�RZHG�3ODLQWLIIV�WKHUHXQGHU����

����� 6DJHZLQG� ZRXOG� QRW� PDLQWDLQ� LWV� LQYHVWPHQW� ZLWK�� DQG� 1HZOLJKW� ZRXOG� QRW�

XQGHUWDNH� DQ� LQYHVWPHQW� LQ�� .UHORII¶V� FRPSDQLHV� ZLWK� 3ODLQWLIIV¶� UHYHQXH� RYHUULGH� VWLOO� LQ� WKH�

HTXDWLRQ����
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����� 6DJHZLQG� DQG� 1HZOLJKW� LQWHUIHUHG� ZLWK� 3ODLQWLIIV¶� ULJKWV� XQGHU� WKH� &RQVXOWLQJ�

$JUHHPHQW� DQG� DEHWWHG� .UHORII¶V� FRPSDQLHV¶� EUHDFKHV� RI� WKH� &RQVXOWLQJ� $JUHHPHQW� DQG� KLV�

IUDXGXOHQW�FRQGXFW����

����� $�SDUW�RI�WKH�1HZOLJKW�FDSLWDO�UDLVH�ZHQW�WR�DFTXLUH�%76�%LRJDV��,WDO\����,Q�D�SUHVV�

UHOHDVH�GDWHG�$XJXVW����������³%LRHQHUJ\�'HY&R�������DQQRXQFHG�>@�WKDW�LW�KDV�DFTXLUHG�%76�%LRJDV��

ZKLFK�ZLOO�RSHUDWH�DV�DQ�DIILOLDWH�DQG�HQDEOH�QHZ�RSHUDWLRQ�DQG�H[SDQVLRQ�RI�DQDHURELF�GLJHVWLRQ�

LQ�1RUWK�$PHULFD�´���([KLELW�&�DW�����

+�� 'HIHQGDQWV�5HDFK�DQ�$VVHW�3XUFKDVH�$JUHHPHQW�ZLWK�3HUGXH�

����� 2Q� 1RYHPEHU� ���� ������ 'HIHQGDQWV� �SXUSRUWHGO\� WKURXJK� %'*�� H[HFXWHG� D�

GHILQLWLYH�$VVHW� 3XUFKDVH�$JUHHPHQW�ZLWK� 3HUGXH� UHODWHG� WR� WKH� 6HDIRUG� IDFLOLW\� �WKH� ³$3$´����

$GGLWLRQDOO\��XSRQ�LQIRUPDWLRQ�DQG�EHOLHI��RQH�RI�WKH�'HIHQGDQWV�H[HFXWHG�D�IHHGVWRFN�DJUHHPHQW�

ZLWK�3HUGXH��WKH�³)HHGVWRFN�$JUHHPHQW´���

����� 8SRQ� LQIRUPDWLRQ� DQG� EHOLHI�� WKH� SXUFKDVH� SULFH� XQGHU� WKH�$3$�ZDV� WKH� ILJXUH�

*LIIRUG�KDG�ILUVW�LGHQWLILHG�IRU�.UHORII�LQ�'HFHPEHU���������

����� $V�SDUW�RI�WKH�)HHGVWRFN�$JUHHPHQW��%'*�RU�LWV�DIILOLDWHV�DUH�JXDUDQWHHG�GHOLYHU\�

RI�RUJDQLF�ZDVWH�IURP�3HUGXH���8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��WKH�SULFH�SHU�WRQ�RI�ZDVWH�LQFUHDVHV�

RYHU�WLPH�DQG�LV�JXDUDQWHHG�IRU�WZHQW\������\HDUV��

����� &RQVLVWHQW� ZLWK� MXVW� WKH� 7LSSLQJ� )HH� FRPSHQVDWLRQ� RZHG� XQGHU� WKH� &RQVXOWLQJ�

$JUHHPHQW��3ODLQWLIIV¶�VKDUH�RI�WKH�SUHVHQWO\�SHUPLWWHG�ZDVWH�VWUHDP�IURP�MXVW�WKH�6HDIRUG�IDFLOLW\�

LV�YDOXHG�DW�PRUH�WKDQ������PLOOLRQ�DW�SUHVHQW�YDOXH���7KLV�ILJXUH�GRHV�QRW�LQFOXGH�UHYHQXH�WKDW�PD\�

EH� JHQHUDWHG� IURP� WKH� $FFRPDF� RU� /HZLVWRQ� IDFLOLWLHV� RU� DQ\� RI� WKH� RWKHU� 3HUGXH� IDFLOLWLHV�

'HIHQGDQWV�PLJKW�GHYHORS�LQ�WKH�IXWXUH����
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����� ,Q�DGGLWLRQ�� WKLV�ILJXUH�GRHV�QRW� LQFOXGH� WKH�UHYHQXH�DULVLQJ�IURP�JDV�JHQHUDWLRQ�

GHULYHG�IURP�WKH�ZDVWH�VWUHDPV�RU�WKH�'HYHORSHU�)HH�IRU�FDSLWDO�H[SHQGLWXUHV����

����� %'*�DVVXPHG�RSHUDWLRQDO�FRQWURO�RI�WKH�6HDIRUG�IDFLOLW\�LQ�)HEUXDU\���������

����� 7KHUHDIWHU��3HUGXH�VWRSSHG�SD\LQJ�86$*�LWV���������PRQWKO\�IHH�WR�PDQDJH�WKH�

6HDIRUG�IDFLOLW\��

����� )ROORZLQJ�WKH�FRQVXPPDWLRQ�RI�WKH�$3$�DQG�DIWHU�DVVXPLQJ�FRQWURO�RI�WKH�6HDIRUG�

IDFLOLW\��.UHORII�VWRSSHG�FRUUHVSRQGLQJ�ZLWK�3ODLQWLIIV��

����� 2WKHU�WKDQ�WKH��������0RQWKO\�)HH�WKDW�ZDV�RQO\�SDLG�WR�3ODLQWLIIV�IRU�D�IHZ�PRQWKV��

'HIHQGDQWV� IDLOHG� DQG� UHIXVHG� WR� FRPSHQVDWH� 3ODLQWLIIV� IRU� WKHLU� ZRUN� XQGHU� WKH� &RQVXOWLQJ�

$JUHHPHQW��

����� .UHORII¶V� UHSHDWHG� UHDVVXUDQFHV� WKDW� KH� DQG� KLV� FRPSDQLHV� ZHUH� FRPPLWWHG� WR�

ZRUNLQJ�WRJHWKHU�DQG�WKDW�³QRWKLQJ�KDV�FKDQJHG´�ZHUH�DOO�IDOVH����

,�� 'HIHQGDQWV¶�1HIDULRXV�&RQGXFW�

����� 2Q�)HEUXDU\�����������*LIIRUG�HPDLOHG�.UHORII�DVNLQJ�WKDW�WKH�'HYHORSHU�)HH�EH�

SDLG�DQG�WKDW�WKH�7LSSLQJ�)HH�EH�SDLG�RQ�D�SHULRGLF�EDVLV�IROORZLQJ�3HUGXH¶V�GHOLYHU\�RI�WKH�ZDVWH�

VWUHDPV����

����� .UHORII�QHYHU�UHVSRQGHG�WR�KLV�SDUWQHU�RI�DOPRVW�WZR�����\HDUV��

����� ,QVWHDG��3ODLQWLIIV�KDG�WR�ZDLW�DOPRVW�WZR�����PRQWKV�EHIRUH�UHFHLYLQJ�D�OHWWHU�IURP�

.UHORII¶V�OLWLJDWLRQ�DWWRUQH\����

����� 8QGHWHUUHG�E\� WKH� IDFWV� DQG� WKH� SDUWLHV¶�ZRUNLQJ� UHODWLRQVKLS� IRU� WZR� ���� \HDUV��

.UHORII¶V� OLWLJDWLRQ� DWWRUQH\� SRVLWHG� WKDW� %76� FHDVHG� RSHUDWLQJ� LQ�0D\� ����� VKRUWO\� DIWHU� WKH�

&RQVXOWLQJ�$JUHHPHQW�H[SLUHG�DQG�WKDW��IRU�DW�OHDVW�WKLV�UHDVRQ��3ODLQWLIIV�ZHUH�QRW�RZHG�DQ\�PRUH�

PRQH\�IRU�WKHLU�HIIRUWV����

Case 1:20-cv-02454-JKB   Document 1   Filed 08/25/20   Page 21 of 27



�

���
�

����� 8SRQ� IXUWKHU� LQTXLU\� DW� WKDW� WLPH�� 3ODLQWLIIV� OHDUQHG� WKDW� DV� VRRQ� DV�'HIHQGDQWV�

WKRXJKW�WKH\�ZHUH�FOHDU�RI�FRQWUDFWXDO�UHVSRQVLELOLW\��DOEHLW�LQFRUUHFWO\���.UHORII�KDG�KLV�EXVLQHVV�

DWWRUQH\�*UHHQILHOG� FDQFHO�%76¶� UHJLVWUDWLRQ� RQ�0D\� ��� ����� �GDWH� UHFHLYHG� E\� WKH�0DU\ODQG�

6HFUHWDU\�RI�6WDWH��EXW�PDLOHG�HDUOLHU��±�D�PHUH�WKUHH�GD\V�DIWHU�WKH�LQLWLDO�H[SLUDWLRQ�GDWH�LGHQWLILHG�

LQ�WKH�&RQVXOWLQJ�$JUHHPHQW����

����� 'HVSLWH�KDYLQJ�DW�WKHLU�GLVSRVDO�DW�OHDVW�WZR�H[LVWLQJ�FRUSRUDWH�HQWLWLHV�WR�H[HFXWH�

WKH�&RQVXOWLQJ�$JUHHPHQW��e.g.��*RWKDP�RU�%76�%LRJDV���'HIHQGDQWV�±�DVVLVWHG�E\�WKHLU�EXVLQHVV�

DWWRUQH\�*UHHQILHOG�±�SXUSRVHIXOO\�FKRVH�WR�FUHDWH�DQG�XVH�%76�DV�D�VKHOO�FRQWUDFWLQJ�SDUW\�IRU�WKH�

&RQVXOWLQJ�$JUHHPHQW����

����� 7KHVH� IDFWV� DUH� HYLGHQFH� RI� PDQ\� WKLQJV�� LQFOXGLQJ�� �L�� %76¶� VWDWXV� DV� D� VKDP�

FRPSDQ\� WKDW� ZDV� QHYHU� FDSLWDOL]HG� RU� RSHUDWHG� VHSDUDWHO\� IURP� .UHORII�� DQG� �LL�� .UHORII¶V�

SUHPHGLWDWHG�HIIRUW�WR�GHIUDXG�3ODLQWLIIV��

����� 'HIHQGDQWV¶� IRUPDWLRQ� RI� %'*� DQG� %LRHQHUJ\� 'HYFR� LQ� 2FWREHU� ����� IRU� WKH�

SXUSRVHV�RI�FDUU\LQJ�RXW�.UHORII¶V�EXVLQHVV��ZKLOH�PDLQWDLQLQJ�%76�DV�D�VKHOO��ZDV�D�UHSXGLDWLRQ�

RI�'HIHQGDQWV¶�REOLJDWLRQV�XQGHU�WKH�&RQVXOWLQJ�$JUHHPHQW����

�

&DXVHV�RI�$FWLRQ��

&RXQW�2QH�±�%UHDFK�RI�&RQWUDFW�%UHDFK�RI�WKH�,PSOLHG�&RYHQDQW�RI�*RRG�)DLWK�DQG�)DLU�'HDOLQJ�
�$JDLQVW�%76��%'*�DQG�%LRHQHUJ\�'HYFR��

3ODLQWLIIV�UHSHDW�DQG�UH�DOOHJH�HDFK�RI�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

����� 7KH�&RQVXOWLQJ�$JUHHPHQW�LV�D�YDOLG�DQG�HQIRUFHDEOH�FRQWUDFW��

����� ('*�IXOO\�SHUIRUPHG�XQGHU�WKH�&RQVXOWLQJ�$JUHHPHQW��

����� $V�LGHQWLILHG�DERYH��%76��%'*�DQG�%LRHQHUJ\�'HYFR�EUHDFKHG�DQG�UHSXGLDWHG�WKH�

&RQVXOWLQJ�$JUHHPHQW���
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����� ,I�QRW�D�EUHDFK�RI�WKH�&RQVXOWLQJ�$JUHHPHQW¶V�H[SUHVV�SURYLVLRQV��%76��%'*�DQG�

%LRHQHUJ\�'HYFR�EUHDFKHG�WKH�LPSOLHG�FRYHQDQW�RI�JRRG�IDLWK�DQG�IDLU�GHDOLQJ��

����� 'HIHQGDQWV¶�EUHDFKHV�FDXVHG�3ODLQWLIIV�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�

WULDO��

�

&RXQW�7ZR�±�3URPLVVRU\�(VWRSSHO�
�$JDLQVW�.UHORII��%76��%'*�DQG�%LRHQHUJ\�'HYFR��

3ODLQWLIIV�UHSHDW�DQG�UH�DOOHJH�HDFK�RI�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

����� $V�LGHQWLILHG�DERYH��.UHORII�PDGH�FOHDU�DQG�GHILQLWH�SURPLVHV��ERWK�YHUEDOO\�DQG�LQ�

ZULWLQJ��WKDW�KH�DQG�KLV�FRPSDQLHV�ZRXOG�FRQWLQXH�WR�SDUWQHU�ZLWK�3ODLQWLIIV�DQG�WKDW�HYHU\WKLQJ�

UHPDLQHG�WKH�VDPH�±�ERWK�EHIRUH�DQG�DIWHU�$SULO�������������

����� .UHORII� UHDVRQDEO\� H[SHFWHG� WKDW� KLV� DVVXUDQFHV� DQG� SURPLVHV� ZRXOG� LQGXFH�

3ODLQWLIIV¶�DFWLRQV�RU�IRUEHDU�IURP�ZLWKKROGLQJ�IXUWKHU�DFWLRQ����

����� 3ODLQWLIIV�DFWHG�LQ�UHOLDQFH�RQ�.UHORII¶V�SURPLVHV����

����� 6KRXOG� 3ODLQWLIIV� EH� XQDEOH� WR� HQIRUFH� WKHLU� FRQWUDFWXDO� ULJKWV� DJDLQVW�.UHORII¶V�

FRPSDQLHV��3ODLQWLIIV�ZRXOG�VXIIHU�D�GHWULPHQW�WKDW�FRXOG�RQO\�EH�DYRLGHG�E\�WKH�HQIRUFHPHQW�RI�

.UHORII¶V�SURPLVHV���

�

&RXQW�7KUHH�±�8QMXVW�(QULFKPHQW�
�$JDLQVW�DOO�'HIHQGDQWV��

3ODLQWLIIV�UHSHDW�DQG�UH�DOOHJH�HDFK�RI�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

����� $V�LGHQWLILHG�DERYH��3ODLQWLIIV�FRQIHUUHG�EHQHILWV�XSRQ�'HIHQGDQWV�E\�LQWURGXFLQJ�

WKHP�WR�3HUGXH�DQG�XVLQJ�WKHLU�LQGXVWU\�NQRZOHGJH�WR�GHOLYHU�VHYHUDO�SURILWDEOH�RSSRUWXQLWLHV�WKDW�

'HIHQGDQWV�ZRXOG�QRW�RWKHUZLVH�KDYH�REWDLQHG����
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����� $V�LGHQWLILHG�DERYH��'HIHQGDQWV�DFNQRZOHGJHG� WKH�EHQHILWV�3ODLQWLIIV�EURXJKW� WR�

WKHP�ERWK� H[SUHVVO\� DQG� WKURXJK� WKH� FRQVXPPDWLRQ�RI�EXVLQHVV�RSSRUWXQLWLHV� WKDW�ZLOO� GHOLYHU�

UHYHQXH�ZHOO�LQWR�WKH�IXWXUH����

����� $V�LGHQWLILHG�DERYH��'HIHQGDQWV�KDYH�DFFHSWHG�DQG�UHWDLQHG�WKH�IUXLWV�RI�3ODLQWLIIV¶�

ODERU�ZLWKRXW�SD\PHQW�RI�WKH�IDLU�YDOXH�IRU�WKRVH�HIIRUWV��

����� 'HIHQGDQWV¶�EUHDFKHV�FDXVHG�3ODLQWLIIV�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�

WULDO��

�

&RXQW�)RXU�±�7RUWLRXV�,QWHUIHUHQFH�
�$JDLQVW�%76�%LRJDV��6DJHZLQG�DQG�1HZOLJKW��

3ODLQWLIIV�UHSHDW�DQG�UH�DOOHJH�HDFK�RI�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

����� 7KH�&RQVXOWLQJ�$JUHHPHQW�LV�D�YDOLG�DQG�HQIRUFHDEOH�FRQWUDFW��

����� 'HIHQGDQWV� %76� %LRJDV�� 6DJHZLQG� DQG� 1HZOLJKW� NQHZ� RI� WKH� &RQVXOWLQJ�

$JUHHPHQW�DQG�WKH�IHHV�SD\DEOH�WKHUHXQGHU��

����� $V�LGHQWLILHG�DERYH��'HIHQGDQWV�%76�%LRJDV��6DJHZLQG�DQG�1HZOLJKW�LQWHUIHUHG�

ZLWK�('*¶V�ULJKWV�XQGHU�WKH�&RQVXOWLQJ�$JUHHPHQW����

����� $V� LGHQWLILHG�DERYH��'HIHQGDQWV�%76��%'*�DQG�%LRHQHUJ\�'HYFR�EUHDFKHG� WKH�

&RQVXOWLQJ�$JUHHPHQW���

����� 'HIHQGDQWV� %76� %LRJDV�� 6DJHZLQG� DQG� 1HZOLJKW¶V� LPSURSHU� FRQGXFW� FDXVHG�

3ODLQWLIIV�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��

�

&RXQW�)LYH�±�)UDXG�
�$JDLQVW�.UHORII��

3ODLQWLIIV�UHSHDW�DQG�UH�DOOHJH�HDFK�RI�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ���
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����� $V� LGHQWLILHG� DERYH�� .UHORII� PDGH� PLVUHSUHVHQWDWLRQV� RI� IDFW� WR� 3ODLQWLIIV� DQG�

HPSOR\HG�DQ�DUWLILFH�WR�GHIUDXG�3ODLQWLIIV�WKURXJK�KLV�FRUSRUDWH�VKHOO�JDPH��

����� .UHORII�NQHZ�KLV�UHSUHVHQWDWLRQV�DQG�FRUSRUDWH�VKHOO�JDPH�WR�EH�IDOVH�RU�IUDXGXOHQW�

ZKHQ�XQGHUWDNHQ�RU�KH�XQGHUWRRN�KLV�FRQGXFW�ZLWK�UHFNOHVV�LQGLIIHUHQFH��

����� .UHORII�PDGH�KLV�PLVUHSUHVHQWDWLRQV�DQG�HPSOR\HG�KLV�FRUSRUDWH�VKHOO�JDPH�IRU�WKH�

SXUSRVH�RI�GHIUDXGLQJ�3ODLQWLIIV��

����� 3ODLQWLIIV� MXVWLILDEO\� UHOLHG� XSRQ� .UHORII¶V� UHSUHVHQWDWLRQV� DQG� FRUSRUDWH�

VWUXFWXULQJ����

����� .UHORII¶V� IUDXGXOHQW� FRQGXFW� FDXVHG� 3ODLQWLIIV� GDPDJHV� LQ� DQ� DPRXQW� WR� EH�

GHWHUPLQHG�DW�WULDO��LQFOXGLQJ�SXQLWLYH�GDPDJHV����

����� %76¶�VHSDUDWH�FRUSRUDWH�LGHQWLW\�VKRXOG�EH�GLVUHJDUGHG�SLHUFHG�DQG�.UHORII��DQG�

DQ\�DGGLWLRQDO�%76�PHPEHUV��KHOG�OLDEOH�IRU�WKH�GDPDJHV�DWWULEXWDEOH�WR�%76����

�

&RXQW�6L[�±�$LGLQJ�DQG�$EHWWLQJ�
�$JDLQVW�%76��%'*��%LRHQHUJ\�'HYFR��%76�%LRJDV��6DJHZLQG�DQG�1HZOLJKW��

3ODLQWLIIV�UHSHDW�DQG�UH�DOOHJH�HDFK�RI�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ���

����� $V�LGHQWLILHG�DERYH��.UHORII�HQJDJHG�LQ�IUDXG��

����� 'HIHQGDQWV�%76��%'*��%LRHQHUJ\�'HYFR��%76�%LRJDV��6DJHZLQG�DQG�1HZOLJKW�

NQHZ�RI�.UHORII¶V�IUDXGXOHQW�UHSUHVHQWDWLRQV�DQG�FRUSRUDWH�VKHOO�JDPH����

����� $V� LGHQWLILHG� DERYH�� 'HIHQGDQWV� %76�� %'*�� %LRHQHUJ\� 'HYFR�� %76� %LRJDV��

6DJHZLQG�DQG�1HZOLJKW�NQRZLQJO\�SDUWLFLSDWHG�LQ�.UHORII¶V�IUDXGXOHQW�FRQGXFW�DQG�SURYLGHG�KLP�

VXEVWDQWLDO�DVVLVWDQFH����

����� 'HIHQGDQWV�%76��%'*��%LRHQHUJ\�'HYFR��%76�%LRJDV��6DJHZLQG�DQG�1HZOLJKW¶V�

LPSURSHU�FRQGXFW�FDXVHG�3ODLQWLIIV�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO����
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&RXQW�6HYHQ�±�&LYLO�&RQVSLUDF\�
�$JDLQVW�DOO�'HIHQGDQWV��

3ODLQWLIIV�UHSHDW�DQG�UH�DOOHJH�HDFK�RI�WKH�IRUHJRLQJ�SDUDJUDSKV�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ���

����� $OO�'HIHQGDQWV�FRQVSLUHG�ZLWK�RQH�DQRWKHU�WR�ZLWKKROG�IURP�3ODLQWLIIV�WKH�EHQHILWV�

WKH\�HDUQHG�IRU�WKHLU�ZRUN��

����� $V�LGHQWLILHG�DERYH��'HIHQGDQWV�GHIUDXGHG�3ODLQWLIIV�DQG�LQWHUIHUHG�ZLWK�3ODLQWLIIV¶�

ULJKWV�XQGHU�WKH�&RQVXOWLQJ�$JUHHPHQW�LQ�DQ�HIIRUW�WR�IXUWKHU�WKHLU�MRLQW�LQWHUHVWV����

����� 'HIHQGDQWV¶� LPSURSHU� FRQGXFW� FDXVHG� 3ODLQWLIIV� GDPDJHV� LQ� DQ� DPRXQW� WR� EH�

GHWHUPLQHG�DW�WULDO����

�

:+(5()25(��3ODLQWLIIV�8�6��$JULVRLO��//&�DQG�7KH�(QYLURQPHQWDO�'HYHORSHUV�*URXS��

//&� UHVSHFWIXOO\� UHTXHVW� WKDW� MXGJPHQW� EH� HQWHUHG� LQ� WKHLU� IDYRU� DQG� DJDLQVW�'HIHQGDQWV�%76�

%LRHQHUJ\�� //&��%LRHQHUJ\�'HYHORSPHQW�*URXS�� //&��%LRHQHUJ\�'HYFR�� //&��%76�%LRJDV��

//&��1HZOLJKW�3DUWQHUV�/3�DQG�6DJHZLQG�&DSLWDO�//&�DV�IROORZV��

$�� $Q�DZDUG�RI�FRPSHQVDWRU\�GDPDJHV�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO��

%�� $�GHFUHH�WKDW�%76¶�VHSDUDWH�OHJDO�LGHQWLW\�LV�GLVUHJDUGHG�SLHUFHG�DQG�WKDW�.UHORII�

�DQG�DQ\�DGGLWLRQDO�%76�PHPEHUV�ODWHU�LGHQWLILHG��EH�KHOG�OLDEOH�IRU�DOO�GDPDJHV�DWWULEXWDEOH�WR�

%76���

&�� $�FRQVWUXFWLYH�WUXVW�RYHU�DQ\�IXWXUH�GHYHORSPHQW�RI�3HUGXH�SURMHFWV�E\�'HIHQGDQWV��

LQFOXGLQJ�WKH�$FFRPDF�DQG�/HZLVWRQ�IDFLOLWLHV��

'�� $Q�DFFRXQWLQJ�RI�DOO�UHYHQXHV�UHFHLYHG�DQG�FDSLWDO�H[SHQGLWXUHV�XQGHUWDNHQ�WR�GDWH�

DQG�WKRVH�UHDVRQDEO\�H[SHFWHG�WR�EH�UHFHLYHG�RU�XQGHUWDNHQ�LQ�WKH�IXWXUH���

(�� $Q�DZDUG�RI�SXQLWLYH�GDPDJHV��

)�� $Q�DZDUG�RI�SUH��DQG�SRVW�MXGJPHQW�LQWHUHVW�DW�WKH�OHJDO�UDWH��
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*�� $Q� DZDUG� RI� DWWRUQH\V¶� IHHV� DV� SHUPLWWHG� XQGHU� WKH� &RQVXOWLQJ� $JUHHPHQW� RU�

FRPPRQ�ODZ���

+�� $Q�DZDUG�RI�FRVWV�DQG�H[SHQVHV��DQG��

,�� $Q�DZDUG�RI�VXFK�RWKHU�DQG�IXUWKHU�UHOLHI�DV�WKH�&RXUW�GHHPV�MXVW�DQG�SURSHU��

�
�

�

'DWHG���$XJXVW����������
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March 15, 2021

Sussex County Council
2 The Circle
PO Box 417
Georgetown, DE
Via email

RE: Public Comment for C/U 2258 Bioenergy Development Group, LLC
Ordinance to grant a Conditional Use of land in an AR-1 Agricultural
Residential District to amend Conditional Use No. 1314 (Ordinance No. 1354)
(as amended by Conditional Use No. 1691 (Ordinance No. 1865) and
Conditional Use No. 1962 (Ordinance No. 2311)

These public comments are being submitted by the Sussex Health and Environmental Network
(SHEN), a coalition of stakeholders that live, work and do business in Sussex County, Delaware.
Many of the members could be directly impacted by the above referenced project. The original
comments sent to the Planning & Zoning Commission by SHEN for this project are being
resubmitted as comments to the County Council for the hearing, including all attachments.
The County Council needs to deny the Bioenergy Development Group, LLC’s application for the
reasons set forth below and in the attached documents. If the Commission does not deny the
application, it should set a new date for the public comment period and hearing and properly
re-notify the public of such if and when the following issues are addressed or corrected in the
application:

● The public was not provided full and adequate information about this development
proposal. Full information has not been provided within the requisite time period needed
for the public and interested parties to review the application to be able to meaningfully
participate in the input process.

o It is unclear in the public notification if Sussex County is considering the granting
of a conditional use or an amendment of an existing conditional use.

o There is not full information about this project. The project includes a heavy
industrial use and additional land development components for gas pipeline
infrastructure. The full scope of the project is not known and information about it
has not been made adequately available to the public

o It is suspected that the actual development is not an appropriate use or conditional
use for the zoning district in which it is being proposed.

● a Traffic Impact Study should be required, as well as a PLUS review for new full
application.

● The proposed use is being miscategorized and does not appear to be an allowed use in the
AR-1 district.



● The proposal is a heavy industrial use, and the existing conditional use cannot be
amended to include it, per the terms of the original conditional use permit(s).

● According to the attached document from DNREC, dated Feb. 13, 2017, there is a limited
market in Delaware for the finished compost that will be produced, which suggests there
will be no place to adequately and economically dispose of it. This creates environmental
risks that far outweigh the benefits of this project for Sussex County.

Again, full information about this proposed project has not been made available and it is unclear
who the actual applicant is for the conditional use, as well as for the other permits required for
the overall development project.  The application should be denied for these reasons and for the
reasons set forth in the attached documents.

Thank you for your consideration; for your service, and for protecting the public health and
safety of the people of Sussex County.

Respectfully:

Maria Payan
Sussex Health and Environmental Network
Socially Responsible Agricultural Project
MariaP@SRAProject.org

Encl.

mailto:MariaP@SRAProject.org
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February 7, 2021 

Mr. Robert Wheatley, Chair 
Planning & Zoning Commission 
Sussex County  
2 Circle, P.O. Box 417 
Georgetown, DE  19947 

RE: Planner’s Report/Public Comment - Bioenergy Development Group, LLC - Docket No. C/U 
2258. 

Dear Mr. Wheatley, 

The Bioenergy Development Group, LLC (a.k.a. BDG or Devco) has applied to the Sussex City 
Planning & Zoning Commission for a Conditional Use (CU) permit for on-site poultry litter/waste 
processing and handling for nutrient recovery for natural gas and electric generation, and digestate waste 
to be land applied on active farm fields.  The proposed “biogas” facility would be located at 28338 1

Enviro Way, Seaford, Delaware, Parcels # 132-6.00-88.01 & 95.00, 132-11.00-41.00 and 
132-11.00-41.02 (totaling 228.88 acres). The subject parcels are zoned Agricultural Residential (AR-1) 
by the Sussex County zoning code. All surrounding properties are also zoned AR-1.  

The facility is currently occupied by the Perdue AgriRecycle poultry litter composting operation 
processing 30,000 tons/year of dissolved air flotation (DAF) wastes and producing approximately 
15,000 tons of compost/year. Perdue also formerly operated a poultry litter pelletizing plant at this 
location. BDG proposes an anaerobic digester to process up to 200,000 metric tons/year of DAF and 
additional poultry industry waste from Perdue and similar companies.  Up to 430,000 MMBtus of 2

natural gas (especially methane CH4) are proposed to be produced annually which will be shipped off-
site via an natural gas pipeline system by Chesapeake Utilities Corporation. Produced biogas requires 
on-site treatment to remove contaminants including moisture, particulates, oils, volatile organic 
compounds (VOCs), carbon dioxide (CO2), and hydrogen sulfide H2S) through absorption by granular 
activated carbon filtration.  Waste tail gases are proposed to be flared off, and CO2 is planned to be 3

recovered for sale. 

 Conditional Use, Planning & Zoning Commission Application, Sussex County, Delaware, Bioenergy Development Group, LLC 1

December 22, 2020.

 Duffield Associates, Bioenergy Development Group to Sussex County Planing and Zoning, April 10, 2020.2

 Ibid.3

Environmental and Planning Consultants 
phone 231-499-7165   grobbelenvironmental.com



Specifically, Applicant seeks to amend CU 1314 (as amended by CU’s 1691 and 1692 ) of the Sussex 4

County zoning code to allow for the proposed land use.  

We have reviewed the proposed CU permit application and provide the following professional planner’s 
comments: 

1) Compatibility with surrounding zoning and land uses.  

According to the Sussex County zoning code,  the purpose of the AR-1 zoning  districts is to provide for 5

a full range of agricultural activities and to protect agricultural lands, as one of the county's most 
valuable natural resources, from the depreciating effect of objectional, hazardous and unsightly uses. 
They should also protect established agricultural operations and activities…(and) intended for protection 
of watersheds, water resources, forest areas and scenic values and, at the same time, to provide for low-
density single-family residential development, together with such churches, recreational facilities and 
accessory uses as may be necessary or are normally compatible with residential surroundings. These AR 
regulations seek to prevent untimely scattering of more-dense urban uses, which should be confined to 
areas planned for efficient extension of public services. Importantly, the proposed use and its associated 
infrastructure are not allowed as permitted or conditional use within the AR-1 district.  6

The Sussex County Planner has determined that “(b)ased on the analysis of the (proposed) land use, 
surround land uses, the Conditional use to amended CU 1314…to permit the processing and handling of 
poultry litter to include nutrient recovery for natural gas and electric generation, subject to 
considerations go scale and impact, could be considered as being consistent with the land use, area 
zoning, and surrounding uses.”  We find that the proposed land use is entirely incompatible with the 7

purpose and stated intent of the AR-1 zoning district as enacted by Sussex County.

Agents for the Applicant suggest that more than eight (80) vehicles per day will enter/exist the facility, 
yet Delaware Department off Transportation (DelDOT) has not yet completed a traffic impact/service 
level evaluation, nor approved the facility.  Finally, the DelDOT has found that insufficient data has 8

been provided by the Application to determine traffic impact from the prosed Conditional Use and/or the 
application of is traffic impact study (TIS) method.  Failure to adequately address traffic impacts from 9

 CU 1691 was a request to amend CU 1314 to a micro-nutrient plant for poultry litter with truck entrance and railway spur, approved by 4

Sussex County Council on July25, 2006, and CU 1692 was an associated request to amended conditions of CU 1691/1324 approval.

 §115-19 of the Sussex County zoning code, as amended. 5

 It is noted that public utilities, public service uses, buildings, generating or treatment plants, pumping or regulator stations … are 6

allowed as conditional uses with it he AR-1.

 Memorandum, Christin Scott, Planner I, Sussex County to Sussex County Planning Commission Members, February 5, 2021, p. 2.7

 Duffield Associates, April 10, 2020, p. 2.8

 T. William Brockenbrough, Jr. County Coordinator/Development Coordination, Department of Transportation, State of Delaware, to Janelle 9

Cornwall, Director, Sussex County Planning & Zoning, dated January 16, 2020.
!  2



the proposed Conditional Use is required by the Sussex County zoning code, and it’s absence renders the 
application incomplete as submitted precluding Conditional Use approval.

Finally, agents for the Applicant indicate that wetlands are located on the subject parcel(s) but based on 
information and belief, the Applicant has not provided  a wetland delineation report(s) or other 
confirmation of the lack or extent of wetland impact or wetland impact permitting. Failure to adequately 
address potential wetland impacts from the proposed Conditional Use is required by the Sussex County 
zoning code, and it’s absence renders the application incomplete as submitted precluding Conditional 
Use approval.

2) “Segmentation” of Proposed Use and Related Inadequacies of CU Application.

Agents for the Applicant stipulate that wastewater discharge permits have not been obtained, and that 
water supply needs are not known nor approval obtained from the Delaware Department of Natural 
Resources and Environmental Control (DNREC) for additional on-site water well(s), if needed. Failure 
to adequately address water usage needs, potential impacts, and sources from the proposed Conditional 
Use is required by the Sussex County zoning code, and it’s absence renders the application incomplete 
as submitted precluding Conditional Use approval.

Agents for the Applicant also state that anaerobic biodigester waste or “digestate” is planned to be land- 
applied on active farm fields.  Based on information and belief, no detail, additional or supporting 10

information relative to digestive land application were provided within the CU application.  Failure to 11

identify digestive land application locations, application rates, site evaluations (i.e., crop management 
plans/agronomic rates, etc.) associated with the proposed Conditional Use is required by the Sussex 
County zoning code, and it’s absence renders the application incomplete as submitted and precluding 
Conditional Use approval. 

Finally, Agents for the Applicant assert that the AD will produce approximately 430,000 MMBtus per 
year of clean, renewable natural gas (RNG) to be sold and injected on-site into the natural gas pipeline 
distribution system, and that Chesapeake Utilities Corporation is “currently envisioned” as BDG’s 
partner in this project.  Based on information and belief, no detail, additional or supporting information 12

relative to RNG distribution and/or pipeline location(s) were provided within the CU application.  13

Failure to adequately detail the RND pipeline and its required infrastructure within the proposed 
Conditional Use is required by the Sussex County zoning code, and it’s absence renders the application 
incomplete as submitted and precludes Conditional Use approval. 

 Bioenergy Devco Conditional Use Exhibit Book, CU No. 2258, February 11, 2021, pp. 9 & 12-13.10

 Ibid., pp. 10-12.11

 Duffield Associates, April 10, 2020, p. 7.12

 Ibid., pp. 10-12.13
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3) Environmental Impact from the Proposed Conditional Use. 

The Applicant also states that feedstocks will entire the facility via Alt-13 and off-loaded within an 
enclosed receiving building under negative wire pressure. The material will then pumped in to one of 
three above-ground mixing tanks and then to one of four on-site biodigester tanks - all tanks being 
completely enclosed to contain any odors.  14

Agents for the Applicant state that existing air permit, State of Delaware, APC-2016/0093 “will be 
modified and updated” to incorporate proposed new air emission point sources, including a flare, boiler, 
thermal oxidizer and optional heat/power system.  Applicant’s agents further state that potential odor 15

issues will be mitigated “through controlled handling of feedstock materials” - with providing any detail 
or additional supporting plans or data.  “Upsets” from tail gas flaring operations, i.e., episodes of 16

incomplete combusting due to variance in waste stream moisture,  are typical within the oil and gas and 
other industries, and we are concerned about the likelihood of nuisance odors generated by and 
emanating from the proposed CU. Failure to adequately address air emission and permitting within the 
proposed Conditional Use application is required by the Sussex County zoning code, and it’s absence 
renders the application incomplete as submitted precluding Conditional Use approval. 

For the above reasons, we strongly recommend that the Sussex County Planning & Zoning Commission 
deny the proposed BDG/Devco CU permit application as submitted.  

If you have any questions regarding these rebuttal comments, please feel free to contact me at 
231-499-7165 or cgrobbel@grobbelenvironmental.com. Thank you. 

Sincerely, 
Grobbel Environmental & Planning Associates 

!  
Christopher P. Grobbel, Ph.D. 
Community Planner/Sr. Project Manager 

Other References 
Bioenergy Devco Conditional use Exhibit Book, CU No. 2258, February 11, 2021.

 Ibid., pp. 7-8.14

 Duffield Associates, April 10, 2020, p. 3.15

 Ibid.16
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Written Public Comments Regarding Bioenergy Development Group, LLC DevCo 
Submitted to Sussex County Delaware Planning and Zoning 
Deadline for written comments:  Wednesday February 10, 2021 
Planning and Zoning Public Hearing:  Thursday February 11, 2021 
 
The following written comments were prepared for local community organizations in 
anticipation of submitting to Sussex County Delaware Planning and Zoning as part of 
the public record for the Public Hearing scheduled Thursday February 11, 2021.   
Documents reviewed in preparation of these comments include, but are not limited to, 
the Planning and Zoning agenda packets which contain the BioEnergy DevCo 
conditional use exhibit book, engineering plans and specifications, ordinances and prior 
conditional use permits related to the historical use of the property, and various 
application forms and supporting documentation. 
 
 
The following Google Earth image shows the approximate footprint of the existing 
compost facility including the abandoned pellet facility area (long white building), the 
original triangular lagoon (green with algae), and the more recent addition of a massive 
outdoor composting area surrounded by an aerated stormwater lagoon system. 
 

 
Figure 1 – Google Earth image of existing compost facility (2021) 
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1.  Compliance issues at the existing compost facility 
 
1a.  Chromium VI in compost as identified in DNREC Secretary’s Order dated May 
2019 identified issues related to compost sampling data and the presence of Chromium 
VI at concentrations up to 24 mg/kg when the acceptable concentration was 0.29 mg/kg 
(which is 82 times more than allowed by law).   
 
Considering Chromium VI is a known carcinogen to humans, the bigger question is 
what was the source of Chromium VI at the composting facility? 
 
Poultry feed may contain chromium picolinate, but that oxidative state of chromium is 
considered a micronutrient and is known as trivalent chromium or Chromium III1.  A 
2016 review published by the National Institute of Health states: 
 

“Trivalent Cr is associated with the metabolism of carbohydrates, lipids, and 
proteins in animals termed as “glucose tolerance factor” since Cr regulates the 
metabolic action of insulin [11].” 

 
The oxidative state of chromium VI or hexavalent chromium is highly toxic.  The same 
2016 review published by the National Institute of Health states: 
 

“The hexavalent form of Cr has toxic effects on birds as it promotes the early 
aging process, reduces hatching ability and effects liver also [81]. It also causes 
malformation or fetal death and leads to neural deformities. It has damaging 
effects on DNA and leads to mutation. It affects the function of gastrointestinal 
microflora on chronic exposure to high dosages [82]. 

 
Will the proposed biogas facility continue to accept raw materials that contain this highly 
toxic heavy metal?  Where is the hexavalent chromium coming from?  Why would the 
county allow a facility to accept any waste that contains a significant level of a highly 
toxic and known carcinogen without completely understanding the source?  How much 
of the hexavalent chromium ends up in the triangular lagoon and potentially the ground 
water under the facility? 
 
The 2019 Secretary’s Order indicated that the facility operated by AgriRecycle, LLC was 
not candid in its reporting of heavy metals in the finished compost, specifically 
hexavalent chromium.  So not only is a highly toxic heavy metal in the finished compost, 
but the amount was obscured by the operator enough to warrant fines and a compliance 
order by DNREC. 

 
1 See NIH publication:  https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5234053/ 
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1b.  The triangular shaped lagoon appears to be poorly maintained. 
 

 
Figure 2 – Google Earth image of compost facility triangular shaped lagoon (2021). 
 

 
Figure 3 – Google Earth image of compost facility triangular shaped lagoon (2005). 
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Figure 4 – Google Earth closeup of vegetative growth throughout lagoon area (2021). 
 
The presence of bright green algae indicates the liquid portion of the triangular lagoon 
has excess nutrients.  What is the source of nutrients into this lagoon area?  Is this 
runoff from compost piles and if so, where were they located?  A search through the 
years on Google Earth did not show any compost piles until the more recent expansion 
to the south of the triangular lagoon.   
 
The 2005 Google Earth image shows the floor of the triangular lagoon is not lined with 
plastic but appears to be native earth.  Even if there was an earthen liner constructed in 
2005, the condition of the floor of the lagoon has fallen into disrepair and there is 
considerable amount of vegetation growth within it – which would destroy any efficacy of 
a liner to prevent groundwater pollution.   
 
Does Sussex County know whether the existing facility has contributed to groundwater 
contamination?  During the review of the proposed biogas facility, has the county 
requested information from DNREC about the concentration of nitrates, total dissolved 
solids, volatile organic compounds, and heavy metals in the groundwater under the 
compost facility?  Considering the widespread issue of nitrate contaminated 
groundwater in Sussex County, the County needs to be hyperaware and vigilant when 
any new or existing source comes under review.  The community needs to know who is 
monitoring the groundwater under this facility and what the data says. 
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2.  Public Safety issues 
 
2a.  Truck traffic and lack of a traffic study related to increased trucks – It appears 
that both the applicant and the Delaware Department of Transportation has failed to 
provide satisfactory information about the potential truck traffic expected during the 
operation of the proposed biogas facility and how that truck traffic could impair roads.  
Rather than analyze the impacts to roads from increased truck traffic, attention has 
been placed on vehicle traffic.  Vehicle traffic refers to automobiles, not heavy industrial 
trucks that carry significantly more weight than that of a normal automobile. 
 
The January 16, 2020 letter from Delaware Department of Transportation (DelDOT) 
includes this statement in their review of the proposed biogas facility2: 
 

“Our [DelDOT] volume-based criteria for requiring a traffic impact study (TIS), 
addressed in Section 2.2.2.1 of the Development Coordination Manual, are that a 
development generates more than 500 trips per day or 50 trips during a weekly 
peak hour.  While it seems that the above criteria could be met, we presently 
cannot predict the site’s trip generation with enough accuracy to make a TIS 
useful.” 

 
It appears that DelDOT did not address adverse road impacts resulting from an 
increase in truck traffic to and from the proposed biogas facility.  Community members 
are concerned about increased truck traffic because it can damage roads, create unsafe 
driving conditions in the neighborhood, and incur new costs of repair to the county.  
How will Sussex County protect the quality of roads from the increase in truck traffic?  
 
Truck traffic impacts are different than vehicle traffic as explained in this 2014 Journal of 
Infrastructure Systems article3: 
 

“Damage to roads is affected by many factors, including truck weight and type, 
traffic patterns, construction material, drainage, and environmental conditions 
(Federal Highway Administration, 2000). A common approach for understanding 
the effects of weight loads on roadway pavement is to express all loads as 
equivalent single axle loads (ESAL), which represents a single axle load of 
18,000 pounds (Pennsylvania Department of Transportation, 2010). The 
American Association of State Highway and Transportation Officials (AASHTO) 
has developed standard equations for estimating ESALS based on number of 

 
2 See pages 9-10 in Sussex County Planning and Zoning Packet 7 (158 pages total) 
https://sussexcountyde.gov/agendas-minutes/planning-&-zoning-commission 
3 See Estimating The Consumptive Use Costs of Shale Natural Gas Extraction on Pennsylvania 
Roadways: http://ascelibrary.org/doi/abs/10.1061/%28ASCE%29IS.1943-555X.0000203 
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axles, load weight, and pavement characteristics. A generally accepted 
approximation for the calculation of ESALs is the generalized fourth power law, 
which states that the damage caused by a particular load is roughly related to the 
load per axle by a power of four (AASHTO, 1993). Though previously challenged 
by scholars, it remains the most common approach and has proven to be fairly 
robust from a policy perspective (Johnsson, 2004). Examples for uses of this 
approximation to estimate road damage include Sathaye et al. (2010) and 
Belcheff and Associates (2010).” 

And this: 
“For different roadway types, vehicle weights, and axle combinations, the load 
equivalency factor (LEF) is the roadway damage caused by a single pass of each 
vehicle relative to the damage per single pass of an ESAL. The damage 
increases exponentially with vehicle weight. For example, on flexible pavement, a 
LEF for a roadway pass of a 3,000-pound single axle is 0.0011, the LEF for an 
18,000-pound single axle is 1.0, and the LEF for a 30,000-pound single axle is 
8.28 (Federal Highway Administration, 2011). This means that 18,000 pound and 
30,000-pound single axle passes do about 900 times and 7,500 times more 
damage than a 3,000-pound single axle pass, respectively.” 

 
The applicant provides scant information about the expected truck traffic.  In their 
document titled “BioEnergy DevCo Conditional Use Exhibit Book” submitted on 
February 2, 20214.  The exhibit book appears in both Packet #1 and Packet #7 with 
repetitive pages 5 through 10.  In Packet #1, the exhibit book appears at pdf pages 323-
345 and in Packet #7, the exhibit book appears at pdf pages 44-66.  
 
The Exhibit Book page 12 correlates to pdf page 62 of 158 in Packet #7.  On that page, 
there is a paragraph discussing truck traffic as follows: 
 

“All incoming truck traffic will access the site from Seaford Road and turn onto 
Enviro Way.  All Trucks leaving the site will use Enviro Way and turn onto 
Seaford Road.  A separate administrative entrance is planned to be constructed 
to allow access to the site from Oneals Road.  This administrative entrance will 
be used by all visitors and employees, and thus limit the Seaford Road entrance 
to commercial truck traffic.  BDC anticipates approximately forty (40) trucks per 
day of organic feedstock material delivered to the Site for both the anaerobic 
digester and the composting facility.  It is anticipated another five (5) trucks per 
day will move finished digestate solids and/or compost.  Total vehicle trips per 
day are expected at less than 200 and therefore a traffic impact analysis was not 
required by DelDOT.  A permit for entrance construction has been issued by 
DelDOT.” 

 
4 See pages 44-68 Planning and Zoning hearing Packet #7 (158 pages total)  
https://sussexcountyde.gov/agendas-minutes/planning-&-zoning-commission 
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The residents who live in the surrounding community are not satisfied with such a vague 
representation of how truck traffic will change with the operation of the proposed biogas 
facility.  For example, there is no reference to the current truck traffic numbers nor any 
discussion of the expected increase from that number.   
 
The author of the Exhibit Book seems to equate the impact of trucks to that of 
automobiles when quoting the DelDOT trigger of < 200 vehicles per day used to 
determine if a traffic impact study is required.   
 
The Sussex County/Delaware Department of Transportation MEMORANDUM OF 
UNDERSTANDING FOR LAND DEVELOPMENT COORDINATION5 defines traffic 
analysis and impact studies as follows: 
 

“PRELIMINARY TRAFFIC ANALYSIS – A request made by Sussex County 
Planning and Zoning Department for an evaluation by DelDOT, in terms of the 
proposed trip generation, to determine the Traffic Impact with regard to a 
proposed land use approval. 

TRAFFIC IMPACTS: 
DIMINUTIVE - The proposed land use is expected to increase the trip 
generation of the subject land by fewer than 50 vehicle trips per day. 
NEGLIGIBLE - The proposed land use is expected to increase the trip 
generation of the subject land by fewer than 50 vehicle trips in any hour 
and fewer than 500 vehicle trips per day. 
MINOR - The proposed land use is expected to increase the trip 
generation of the subject land by at least 50 vehicle trips in any hour but 
fewer than 200 vehicle trips in any hour or at least 500 vehicle trips per 
day, but fewer than 2,000 vehicle trips per day. 
MAJOR - The proposed land use is expected to increase the trip 
generation of the subject land by more than 200 vehicle trips in any hour 
or more than 2,000 vehicle trips per day. 

TRAFFIC IMPACT STUDY (TIS) – A study conducted during the development 
approval process, in accordance with applicable DelDOT regulations, to 
determine the impacts that traffic generated by the proposed development will 
have on the surrounding street network and the improvements needed to the 
transportation system in order to mitigate those impacts.” 
 

When reading this Memorandum, it seems clear that the focus is more on increased 
automobile traffic associated with housing subdivisions or commercial venues, rather 
than the impacts to traffic and roads due to heavy commercial trucks.  If it were, there 

 
5 See documents at: https://sussexcountyde.gov/sussex-county-deldot-initiatives 
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would be mention of the equivalency between an automobile and a truck that considers 
weight and number of axles as described in the Journal of Infrastructure Systems 
mentioned earlier in these public comments. 
 
If we look at the trucks used to bring poultry litter to the facility, a typical poultry litter 
truck would carry 25 tons of litter (50,000 pounds plus the weight of the truck).  The 
current composting operation processes 30,000 tons per year.  Assuming the entire  
30,000 tons per year is poultry litter then 30,000 tons per year divided by 25 tons per 
truck would be 1200 trucks per year or about 5 trucks per day. 
 
The proposed facility would increase truck traffic from 5 trucks per day to 40 trucks per 
day.  If those 40 trucks per day only contained poultry litter, then one would expect an 
estimate of 40 trucks x 25 tons per truck = 1000 tons per day poultry litter.  Assuming 
operations of 5 days per week, 52 weeks per year – there would be 5000 tons per week 
and 260,000 tons per year of just poultry litter.   
 
The biogas facility intends on processing DAF and other poultry processing 
wastewaters and it is unclear in the application how many truckloads of that waste will 
be part of the 40 trucks per day. 
 
Considering a 30,000-pound single axle truck causes 7500 times more damage than a 
3000-pound automobile, the County and the State should definitely try to assess the 
damage associated with poultry litter trucks carrying 50,000 pounds of litter plus the 
weight of the truck.   
 
The community is concerned that the County has not required the applicant to provide a 
more detailed list of type of truck, number axles, weight, contents carried (litter, DAF 
waste, soybean waste, and other poultry processing waste). 
 
Truck traffic related to natural gas transportation was mentioned in a Bioenergy 
Innovation Center Discovery Day video. The BioEnergy Innovative Center 
representative stated that the methane would be trucked from the facility.6  The County 
needs to ask DelDOT if they were aware of the use of trucks to transport methane gas 
from the facility when they wrote their letter on January 16, 2020. 
 
  

 
6 See video at:  https://www.bioenergyic.com/discovery-day 
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2b.  Explosive potential of digesters 
 
The applicant professes a spotless record with respect to explosions at any of their 225 
plants worldwide7.  However, the applicant does not provide the names and locations of 
any of the facilities so that one might research the truthfulness of that statement. 
Explosions can occur at biodigester projects8, such as this biodigester associated with a 
dairy farm in Wisconsin: 

“A 1.25-million gallon manure digester near Waunakee won’t resume operations 
until authorities determine the cause of an explosion and fire that destroyed its 
outer roof early Wednesday, sending up a plume of smoke visible for miles. 

The blast was the latest in a series of problems at the Clear Horizons LLC 
biodigester, which generates electricity by burning methane that bubbles out of 
farm manure. 

The explosion and fire destroyed a $250,000 nylon inflatable cover over one of 
the three digesters on the site, said Dane County Sheriff’s Office spokeswoman 
Elise Schaffer. No injuries were reported. Crews from Waunakee, Dane and 
DeForest fire departments responded. 

Employees had emptied the digester so they could clear material that was 
blocking flow to an underground pipe, and on Wednesday were preparing to 
remove water that had accumulated between the outer cover and an inner roof 
below it, said Jim Ditter, chief executive officer for PPC Partners Inc., which owns 
Clear Horizons. 

The explosion and fire happened as an employee on the ground started an 
electric blower, leading to speculation that it somehow ignited methane gas, 
Ditter said. He said the digester will remain out of commission until officials are 
sure it’s safe to operate.” 

Another example of a biodigester explosion can be found in this article about a manure 
digester in Oregon that had a failure in headspace cap9 on their digester:  

“Revolution Energy Solutions (RES), the company that owns and operates the 
digester. “We know what component failed, but we don’t know exactly what the 
ignition source was. What we believe it to have been was static electricity.” 

RES worked with Bielenberg [Oak Lea Farms] over the past two years to 
commission the low-temperature anaerobic digester that processes up to 30,000 

 
7 See pdf page 63 of 158 Packet #7 or page 13 of the BioEnergy DevCo Conditional Use Exhibit Book 
8 See news article at:  https://madison.com/wsj/news/local/environment/blast-destroys-roof-of-troubled-
biodigester-near-waunakee/article_4e5a7c0a-3a39-5b90-a225-b99dabfd37d1.html 
9 See https://www.tpomag.com/online_exclusives/2013/03/epdm_failure_causes_anaerobic_digester_explosion 
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gallons of manure per day to create methane gas, which fuels generators and 
produces electricity.  

RES uses an EPDM (ethylene propylene diene monomer rubber) inflatable 
membrane material for headspace gas storage on the tanks. “We accumulate the 
biogas there and then we pull it off of that headspace to consume it in the engine. 
For whatever reason, that EPDM failed. When the EPDM failed, the biogas that 
had accumulated escaped. 

“The gas that was in that headspace combusted rather than going down the gas 
train to the engine or any other location. During that process, you have to have 
the exact combination of ambient air and methane for it to be combustible. It 
came in contact with some ignition source.” 

The information provided in the Exhibit Book under the heading “gas and safety” is 
vague, without detail, and provides no information on what parts of the design have 
explosive risk, what that risk is and how the operation of the facility will monitor and 
prevent mishap.  For example, they say the ‘anaerobic process is a completely 
enclosed process’ as if that means something about safety.  Of course, anaerobic 
digesters are completely enclosed – that is how they work – they work without undue 
influence of air.  It is the very nature of being enclosed and generating methane gas that 
makes a digester an explosive hazard. 
 
Rather than rely upon a glossy brochure presentation, the county should insist on more 
details.  The community wants to know details related to radius of impact should an 
explosion occur and what types of pressure gauges, alarms, and evacuation plans 
would be used at the facility. The County must insist on a detailed Fire Protection Plan 
and Explosive Risk Evacuation Plan. The community needs to know how much risk the 
facility poses and how the facility and the County are going to protect the families who 
live and work in close proximity. 
 
The applicant claims it will ‘comply with all required safety and emission standards’ yet 
does not provide even a citation of what safety standards they are referring to and how 
those standards will protect from explosion or release of toxic gases from the digesters 
or even the gas pretreatment processes and pre-market gas pipeline. 
 
The applicant asserts that have extensive experience with biodigesters worldwide, so 
they should be familiar with explosive hazard requirements in Europe.  An assessment 
of biogas potential hazards published in the 2012 International Journal of Engineering 
provides this commentary about hazard zones10: 
 

 
10 See journal article: http://annals.fih.upt.ro/pdf-full/2012/ANNALS-2012-2-03.pdf 
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“European Directives for controlling explosive atmospheres is named ATEX. 
ATEX contain two directives (Health & Safety Executive, 2010):  1) Directive 
99/92/EC (also known as 'ATEX 137' or the 'ATEX Workplace Directive') on 
minimum requirements for improving the health and safety protection of workers 
potentially at risk from explosive atmospheres. 2) Directive 94/9/EC (also known 
as 'ATEX 95' or 'the ATEX Equipment Directive') on the approximation of the 
laws of Members States concerning equipment and protective systems intended 
for use in potentially explosive atmospheres. 

 
Spaces with risk of explosion are graded in zones according to the probability of 
the occurrence of a dangerous explosive atmosphere. If a dangerous explosive 
atmosphere can occur in a space, the entire space is to be regarded as highly 
explosive (Figure 2). 
 
Zone 0 covers spaces with a constant, long-term, or frequent (most of the time) 
dangerous explosive atmosphere which consists of a mixture of air and gases, 
vapors, or mists. 
 
In biogas plants, the gasholder, the air intake of the combustion engine, the 
combustion chamber of the gas flare, and under special operating conditions the 
bioreactor itself belong to zone 0. A special operating condition is given when air 
enters the interior of the bioreactor. Under normal operation conditions, a small 
positive pressure prevents the penetration of air into the bioreactor.” 

 
At the very least, the County should require a map of the proposed digester area that 
shows various explosive hazard risk zones within the proposed facility and indicate the 
exact procedures and equipment used to monitor the area with respect to gas leaks, 
gas pressure changes, and alarms.  The County should require more than a vague 
paragraph from the applicant when it comes to discussing methods of public safety. 
 
The County should require the applicant to identify all residential areas within one mile 
of the facility and provide a Community Protection Plan that details how the people will 
be informed should an accident occur at the biogas digester and the gas treatment area 
used to clean the biogas prior to sale to Chesapeake Utilities. 
 
2c.  Natural Gas line infrastructure 
 
The entire premise of this proposed biogas facility is to produce methane that can be 
sold into a market gas pipeline.  However, the application narrative does not adequately 
describe how and where the gas will be transported within the facility, where it will be 
scrubbed of impure gases and moisture, and where it will be compressed to meet the 
pressure demand of the market gas pipeline.  In Packet #1 (pdf page 290 of 350), the 
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Duffield Associates cover letter to the Preliminary Site Plan dated April 10, 2020 
includes this statement about ‘injecting on-site into the natural gas pipeline’ as follows: 
 

“Using the former pelletizing plant and its existing operations building as well as 
surrounding supportive infrastructure, BDG is developing a poultry industry 
centric anaerobic digester (AD) which will process up to 200,000 metric tons per 
year of poultry DAF and additional poultry industry waste (generated by Perdue 
and other industry companies). The AD will produce approximately 430,000 
MMBtus per year of clean, renewable natural gas (RNG). The RNG will be sold 
and injected on-site into the natural gas pipeline distribution system displacing an 
equal amount of fossil fuel derived natural gas. Chesapeake Utilities Corporation 
is currently envisioned as BDG’s partner regarding RNG.” 

 
In the Discovery Day videos produced by Bioenergy Innovation Center, there is one 
video that discusses the site plan of the facility and at minute mark 0:51 it states that the 
biogas from the digesters will be directed to ‘biogas conditioning skids’ located north of 
the four digester tanks.  The BTS technician explains in the video that the methane will 
be separated from the carbon dioxide and says the methane ‘will be the renewable 
natural gas that can be trucked and taken off-site.11  It should be noted that the trucks 
associated with transporting methane gas were not mentioned in any of the truck traffic 
discussions.  The video fails to address what will happen to the CO2 that is removed 
from the biogas stream at the ‘biogas conditioning skids’. 
 
The application does not include a letter of commitment from Chesapeake 
Utilities detailing how and where they will clean the gas, truck the gas, and/or 
inject the gas into a market pipeline. 
 
The County must require a Tank Plan for all the flammable and/or combustible liquids 
and gases that would be stored at the proposed facility.  According to the Delaware 
State Fire Marshall website12: 

 
“A Tank Plan Submittal is required for all flammable and/or combustible liquids 
and/or gas installations, such as fuel dispensing, aboveground tanks, and 
propane. The installation is reviewed for compliance with Delaware State Fire 
Prevention Regulations and National Fire Protection Association, such as 
distances to property lines and secondary containment. A final inspection may be 
required prior to use.” 

 

 
11 See Anaerobic Digestion Plan video at: https://www.bioenergyic.com/discovery-day 
12 See website: https://statefiremarshal.delaware.gov/technical-services/plan-review/ 
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3.  Environmental issues 
 
3a.  Wastewater pretreatment is proposed in the BioEnergy DevCo Conditional Use 
Exhibit Book (Packet #7 pdf page 64 of 158) on page 14 where it asserts: 
 

“The wastewater treatment program consists of two equally sized systems, when 
fully built out, they are each designed to treat approximately 140,000 gallons per 
day.  The wastewater passes through a mix tank and into an anoxic reactor via 
screening and micro-screening to remove particulate or suspended solids.  After 
the anoxic reactor, the wastewater passes through two aerobic reactor tanks in 
parallel where antifoam sprayers are used as needed and then is stored in the 
ultrafiltration feed tank for a short duration.  
  
From the UF feed tank, the liquid is pumped into and treated by an ultrafiltration 
unit followed by treatment with a reverse osmosis unit.  The wastewater is then 
cooled and stored for discharge to Sussex County via a forced main connection 
from the plant to the Sussex County wastewater system.  The total discharge to 
Sussex County is estimated to be 60,000 gallons per day when plant is fully built 
out.  The wastewater makeup while being finalized will readily meet all county 
standards and we are currently in discussions with Sussex County about 
becoming a customer and utilizing a County facility for discharge.” 

 
There are numerous problems with this description provided in the Exhibit Book.  One of 
the most troubling problems is the vague reference to a Sussex County sewer and/or 
wastewater system that could receive the treated wastewater. If a forced main is located 
near the facility, why not identify it specifically in the narrative?  
 
The applicant does not provide any correspondence between BDG, LLC and Sussex 
County that could confirm the pursuit of disposal by publicly owned sanitary sewer and 
treatment plant.  Not knowing where or how this wastewater is going to be disposed of 
is of great concern to the community.  If you assume operation of 5 days per week and 
52 weeks per year, the 60,000 gallons per day would be 15,600,000 gallons of 
wastewater annually.  At the final throughput of 140,000 gallons per day, that would 
equal 36,400,000 gallons of wastewater per year unaccounted for in the proposal. 
 
The second problem is that the description refers to meeting all ‘county standards’ when 
actually an industrial discharge to a sanitary sewer would need to meet all state and 
federal pretreatment standards so that the ‘county wastewater system’ doesn’t violate 
its own wastewater discharge permit limitations.  Other concerns relate to the absence 
of information about the additional sanitary wastewater generated by the new 
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employees.  The current compost facility utilizes on-site sanitation for about a dozen 
employees, but the proposed facility claims to add another 40 employees (and thus the 
additional sanitary wastewater). 
 
3b.  Proximity to Gum Branch tax ditch 

 
 
Figure 5 – Wetland Map showing location of Prong and Sub-Prong portions of Gum 
Branch Tax Ditch 
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4.  Environmental Justice 

Using USEPA’s EJScreen mapping tool, we identified the demographic indicators within 
a 2-mile radius of the proposed biogas facility.  Within that distance, 41 percent of 
population is minority, 44 percent are low income, 4 percent are linguistically isolated, 
18 percent have less than high school education, 9 percent are less than five years of 
age, and 15 percent are over 64 years of age.13 
 
The surrounding area includes over a dozen poultry CAFOs that generate harmful and 
uncontrolled air pollution in the form of particulates, ammonia, and volatile organic 
compounds.    
 

To whom can these communities turn for relief from 
not only the air and water pollution that already exists, 
but from any future sources of pollution?   
 

 
Figure 6 – Google Earth image of surrounding communities (2018) 

 
13 See EPA EJScreen website:  https://www.epa.gov/ejscreen 
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Figure 7 – Google Earth image Distance to homes and public places north of facility. 
 
 

 
Figure 8 – Google Earth image Residential area half mile northeast of the facility. 
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Figure 9 - Google Earth image Homes on Johnsson Road half-mile north of facility. 
 
 

 
Figure 10 – Google Earth image Homes on Road 487 half-mile west of facility. 
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Figure 11 – Google Earth image Residential and Public Places northwest of facility. 
 
 

 
Figure 12 – Google Earth image Residential areas with 1.5 miles north of facility. 
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Figure 13 – Google Earth image Residential areas within 1.5 miles southeast of facility. 
 






















































