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OFF-STREET PARKING - (PER SUSSEX COUNTY CODE SECTIONS 115-162A & 45-5)

     REQUIRED PARKING:

     WHOLESALING - 1 PER 2 EMPLOYEES (52 EMPLOYEES) 26 SPACES REQUIRED

     HANDICAP PARKING (51-75 PARKING SPACES)   3 SPACES (1 VAN) REQUIRED

      65 SPACES + 6 VAN HC SPACES  = 75 SPACES PROVIDED

OFF-STREET LOADING - (PER SUSSEX COUNTY CODE SECTIONS 115-167)

     LOADING

     COMMERCIAL BUSINESSES

LOADING SPACES REQUIRED 4 SPACES REQUIRED

     LOADING SPACES PROVIDED 21 SPACES (12' x 40')

SITE DATA:

1. TAX MAP NUMBER: 235-30.00-6.21

2. ADDRESS: LEWES-GEORGETOWN HIGHWAY, GEORGETOWN, DE  19947

3. OWNERS: MATT TOBACK

35 RODNEY AVENUE

DEWEY BEACH, DE 19971

4. ZONING: EXISTING:  AR-1  (AGRICULTURAL RESIDENTIAL)

PROPOSED:  AR-1  (AGRICULTURAL RESIDENTIAL)

  WITH CONDITIONAL USE

5. USE: EXISTING: AGRICULTURAL

PROPOSED:  4 LOT SUBDIVISION / 46,800 SQ FT BUSINESS PARK

6. BUILDING SETBACKS:

AR-1  (AGRICULTURAL RESIDENTIAL):

FRONT 40' (PRETTYMAN RD.)

SIDE 15'

SIDE 20'*

REAR 40' (LEWES-GEORGETOWN HWY.)

* THERE SHALL BE A SIDE YARD NOT LESS THAN 20 FEET IN WIDTH ON THE SIDE OF THE LOT ADJOINING A

RESIDENTIAL DISTRICT AND THERE SHALL BE A REAR YARD OF NOT LESS THAN 30 FEET IN DEPTH ON

THE REAR SIDE OF A LOT ADJOINING A RESIDENTIAL DISTRICT.

7. AREAS:   EXISTING/PROPOSED: 10.15 AC

   DELDOT DEDICATION      0.37 AC

  TOTAL 10.52 AC

8. NET DEVELOPMENT AREA: 10.52 AC

9. SEWER PROVIDER: SUSSEX COUNTY ?

10. WATER PROVIDER: ARTESIAN PER UTILITY EASEMENT

11. THIS PROPERTY IS NOT IMPACTED BY THE 100 YEAR FLOOD ZONE, DELINEATED BY THE

NATIONAL FLOOD INSURANCE PROGRAM AS SHOWN AS ON FEMA FLOOD INSURANCE

RATE MAP (FIRM) MAP NUMBER 10005C0310K REVISED MARCH 16, 2015 (ZONE X).

12. NO WETLANDS ARE ON SITE PER THE DNREC NAVMAP.

14. PROXIMITY TO DELDOT TID AREA: ±4.5 MILES

15. SITE IS NOT WITHIN WELLHEAD PROTECTION AREA

16. RECHARGE AREA: GOOD

LOCATION MAP

SCALE: 1" = 2,000'
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April 16, 2021  
 
Mr. Matt Toback    
35 Rodney Avenue 
Dewey Beach, DE 19971 
 
RE:  Flex Park Tax Parcel Number 235-30.00-6.21 Ability to Serve Letter 
           
With reference to your request concerning Water and Wastewater Service (collectively, “Service”) 
for the proposed Flex Park Project on Route 9 and Prettyman Road in Broadkill Hundred, Sussex 
County, Delaware known as Tax Parcel Number 235-30.00-6.21 (the “Property”), please be 
advised as follows:  
 
Subject to the following conditions, Artesian Water Company, Inc. and Artesian Wastewater 
Management, Inc. (collectively, “Artesian”) are willing and able to provide Service to the Property 
that meets all applicable State of Delaware, Delaware Department of Natural Resources and 
Environmental Control, and Sussex County standards.  Artesian currently has the signed petitions 
for Services for Certificate of Public Convenience and Necessity (“CPCN”) from the Delaware 
Public Service Commission (the “Commission”). Artesian is currently seeking CPCN approval 
from the Commission and Sussex County.  CPCNs are necessary before Artesian can provide 
Service at the Property.  If granted the Service CPCNs, Artesian will provide Service in accordance 
with Artesian’s Commission approved tariffs, as amended from time to time. 
  
Based on current conditions and subject to the development entity and Artesian entering Water 
and Wastewater Service Agreements (collectively, “Agreements”) that addresses the financial 
terms of the provision of Service for the Property, in accordance with Artesian’s tariff as approved 
by the Delaware Public Service Commission, Artesian is willing and able to provide the required 
Service for this Property. 
 
This letter shall expire if Agreements are not executed within one year of the date of this letter.   
 
Yours very truly, 
 
ARTESIAN WATER COMPANY, INC. 
 
 
 
Adam Gould 
Manager of Systems Planning and Design 
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 ORDINANCE NO. 2830   

 

AN ORDINANCE TO AMEND THE COMPREHENSIVE ZONING MAP OF SUSSEX 

COUNTY FROM AN AR-1 AGRICULTURAL RESIDENTIAL DISTRICT TO A C-2 

MEDIUM COMMERCIAL DISTRICT FOR A CERTAIN PARCEL OF LAND LYING AND 

BEING IN BROADKILL HUNDRED, SUSSEX COUNTY, CONTAINING 3.68 ACRES, 

MORE OR LESS  

 

 

 WHEREAS, on the 19th day of May 2021, a zoning application, denominated Change of 

Zone No. 1944 was filed on behalf of Executive Lawn Property Management, LLC; and 

  WHEREAS, on the 13th day of January 2022, a public hearing was held, after notice, 

before the Planning and Zoning Commission of Sussex County and said Planning and Zoning 

Commission recommended that Change of Zone No. 1944 be approved; and 

 WHEREAS, on the 1st day of February 2022, a public hearing was held, after notice, 

before the County Council of Sussex County and the County Council of Sussex County has 

determined, based on the findings of facts, that said change of zone is in accordance with the 

Comprehensive Development Plan and promotes the health, safety, morals, convenience, order, 

prosperity, and welfare of the present and future inhabitants of Sussex County, 

 NOW, THEREFORE, THE COUNTY OF SUSSEX HEREBY ORDAINS: 

 Section 1.  That Chapter 115, Article II, Subsection 115-7, Code of Sussex County, be 

amended by deleting from the Comprehensive Zoning Map of Sussex County the zoning 

classification of AR-1 Agricultural Residential District and adding in lieu thereof the 

designation C-2 Medium Commercial District as it applies to the property hereinafter 

described. 

 Section 2.  The subject property is described as follows: 

 ALL that certain tract, piece or parcel of land lying and being situate in Broadkill 

Hundred, Sussex County, Delaware, and lying on the north side of Lewes Georgetown Highway 

(Route 9) approximately 0.55 mile west of Prettyman Rd. (S.C.R. 254) and being more 

particularly described in the attached legal description prepared by Baird Mandalas 

Brockstedt LLC, said parcel containing 3.68 acres, more or less.  

 This Ordinance shall take effect immediately upon its adoption by majority vote of all 

members of the County Council of Sussex County, Delaware. 

I DO HEREBY CERTIFY THAT THE FOREGOING IS A TRUE AND CORRECT 

COPY OF ORDINANCE NO. 2830 ADOPTED BY THE SUSSEX COUNTY COUNCIL 

ON THE 1ST DAY OF FEBRUARY 2022.  

 

        __________________________ 

        TRACY N. TORBERT 

        CLERK OF THE COUNCIL  
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The Council found that the Change of Zone was appropriate legislative action based on the 

following Findings of Fact:  

 

A. This is the application of Executive Lawn Management Property, LLC c/o John Huss 

to amend the Comprehensive Zoning Map of Sussex County from an AR-1 

Agricultural Residential District to a C-2 Medium Commercial District for a certain 

parcel of land lying and being in Broadkill Hundred, Sussex County, containing 3.68 

acres, more or less. (property lying on the north side of Lewes Georgetown Highway 

[Rt. 9] approximately 0.55 mile west of Prettyman Road [S.C.R. 254]) (911 Address: 

25141 Lewes Georgetown Highway, Georgetown) (Tax Parcel: 235-30.00-6.20). 

 

B. Based on the record before the Planning and Zoning Commission and the hearing 

before the Sussex County Council, Council found that Mackenzie M. Peet, Esquire, 

of Baird Mandalas Brockstedt LLC, together with Mr. Jay Huss, were present on 

behalf of the Applicant, Executive Lawn Management Property, LLC; that the 

Applicant requests a change of zone from AR-1 Agricultural Residential to C-2 

Medium Commercial District; that Applicant is a family-run business that has seen 

steady growth since its formation in 2006; that Applicant purchased the property in 

2017 after recognizing its need for more space than it had at its former site; that 

shortly after the purchase of the property, the Applicant pursued a Conditional Use; 

that Ordinance 2521 granted a Conditional Use of land for Applicant to operate its 

landscaping business with equipment storage; that currently the only request is for 

rezoning of the property; that the property presently operates as a landscape business 

with equipment storage permitted by a Conditional Use, Ordinance 2521; and that 

the Conditional Use was granted on September 26, 2017. 

 

C. Council found that, on October 1, 2021, the Applicant requested clarification of 

Condition A of the Conditions of Approval for the Conditional Use; that Condition A 

required the use to be limited to a landscaping business with equipment storage and 

prohibited retail sales to be conducted onsite; that the Applicant stated that, in 

addition to a landscape business, the Applicant would like to acquire stock of plants, 

off premises, to be kept, maintained, nurtured, treated and possibly repotted on 

premises with mature plants; that these plants will eventually be used in connection 

with the lawncare and landscaping business and sold to the public from the premises; 

that in addressing the request, the Commission had to address if the additional 

business specific activity fell under the definition of a nursery; that counsel suggested 

Conditions of Approval for a Conditional Use cannot be prohibited for an otherwise 

permitted use in AR-1; that ultimately the Commission confirmed the Applicant 

could have a nursery as it is a permitted use on the site, as long as there was an 

agricultural step in the process of growing some of the plants to be sold; that this 

could include the growing of plants from seed or making the plants brought onsite 

larger; that the Commission concluded acquiring stocks of plants, off premise, to be 

kept and maintained, nurtured, treated, and possibly repotted on the premise and 

eventually using the mature plants in connection with the Applicant’s lawn and 

landscape business, or sold to the public, did fall within the definition of a nursery; 

that this therefore was a permitted activity; that certain types of retail sales are not 

permitted in an AR-1 District; and that such activity includes the sale of material and 

resemble a use more like a garden center. 

 

D. Council also found that the Applicant understands the Conditional Use limited its 

ability to engage in wholesale retail activity; that the Applicant is interested in 

developing the site to operate an onsite garden center, which would include wholesale 

retail activity; that, rather than expanding on a use which is otherwise not permitted 

and without the authority to do so, the Applicant has requested that the property be 

rezoned to a C-2 Medium Commercial District in hopes of expanding the business; 

that the business has experienced steady growth since 2006; that the Applicant 

considers the growth to be rapid within the past two years in response to Sussex 

County’s residential development and growing population; that the rezoning of the 

property from AR-1 to C-2 is consistent with the Comprehensive Plan and Future 

Land Use Map; that it is located in an ideal location to be further developed which 

will support types of business which include C-2 related permitted uses; that the 

property is designated as a low density area where C-2 Medium Commercial District 

is an applicable zoning district; that Section 4.4.3 of the CDP Comprehensive 
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Development Plan details the permitted uses envisioned in a low density area; that 

these uses include agricultural, residential and development which is largely confined 

to businesses addressing the needs of agricultural and residential uses; and that the 

Future Land Use Map suggests that Route 9 will continue to develop commercially, 

with some parcels developing industrially. 

  

E. Council also found that the Applicant’s business supports and serves residential uses 

by providing services to Sussex County homeowners and developers consistent with 

the Comprehensive Plan; that with increased development in the vicinity of Route 9 

there will be an increased demand for residential services, such as those provided by 

the Applicant; that the purpose of the C-2 District includes supporting uses such as 

retail sales, performance of consumer services and permits a variety of retail and 

professional business; that C-2 Districts are primarily located near arterial and 

collector streets; and that wholesale retail nurseries for the sale of products is 

permitted for retail establishments which are less than 75,000 square feet.  

 

F. Council also found that the Comprehensive Plan confirms that commercial uses may 

be appropriate in low density areas depending on surrounding uses; that the property 

is located between commercially zoned properties, a couple miles west of the 

intersection of Route 5 and Route 9; that there are commercially zoned properties 

located to the east at the intersection of Route 30 and Route 9; that properties located 

at the intersections are zoned C-1, CR-1, MR and HI-1; that properties located in all 

directions are zoned AR-1 with residential and agricultural uses which the 

Applicant’s business could serve; that such uses include Royal Farms and Besche 

Furniture; that there have been six Change of Zone Applications within a .5-mile 

radius of the property; that the proposed rezoning is compatible with the surrounding 

community; that the rezoning will not have a negative impact on land adjacent to the 

property and properties located in the vicinity of the site; and that for all the reasons 

stated, the proposed rezoning of the property from AR-1 to C-2 is consistent with the 

Comprehensive Plan and Future Land Use Map and it is appropriately located along 

Route 9 within the vicinity of commercial businesses, residential and other business 

uses. 

 

G. Based on the Planning & Zoning Commission’s the Findings (1 through 8), Council 

found that: 

 

1. C-2 Medium Commercial Zoning is designed to support retail sales and the 

performance of consumer services. It is intended to be located near arterial and 

collector roads. 

 

2. The Applicant’s property is currently zoned AR-1 along Route 9. It was previously 

approved for use as a landscape business in 2017 as Conditional Use No. 2093 and 

Ordinance No. 2521. The Applicant seeks to convert the existing conditional use 

to the C-2 Medium Commercial District to allow greater flexibility in his 

landscaping business and to allow more retail sales associated with that use to 

occur from the site. This is an appropriate location for C-2 zoning.  

 

3. C-2 Zoning at this location along Route 9 will benefit nearby residents of Sussex 

County by providing a commercial location for the Applicant’s business. Nearby 

residents will not have to travel to Lewes, Milton, Long Neck, or Georgetown for 

the retail and service uses that can be provided at this site.  

 

4. There is no evidence that this rezoning will have an adverse impact on neighboring 

properties or area roadways.  

 

5. The site is mostly in the “Low-Density Area” according to the Sussex County Land 

Use Plan and Future Land Use Map. This is an appropriate location for C-2 

Zoning according to the Plan.  

 

6. The proposed rezoning meets the general purpose of the Zoning Code by 

promoting the orderly growth, convenience, order prosperity, and welfare of the 

County.  

 

7. No parties appeared in opposition to the rezoning application.  
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8. Any future use of the property will be subject to Site Plan review by the Sussex 

County Planning and Zoning Commission. 

 

H. Based on the record created before the Planning and Zoning Commission and the 

Sussex County Council, the Council approved this Application. 
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TOBACK DEVELOPMENT, LLC 

Contractor Flex Space 

Conditional Use No. 2290 

 

 

Conditional Use Application 
 

 

 This application is made pursuant to Sussex County Code Article IV, § 115-22 and Article 

XXIV, § 115-171 et seq., for a permit for a conditional use for 46,800 square feet of contractor 

flex space with office areas in the front and storage areas in the rear of each proposed unit.   

 

 The site proposed for the conditional use is identified, as follows:  

 

All that certain tract, piece or parcel of land lying and being situate in Broadkill Hundred 

located on the west side of the intersection of Lewes Georgetown Highway (Delaware Route 9) 

and Prettyman Road (S.C.R. 254) and being further identified as Sussex County Tax Parcel 235-

30.00-6.21. 
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TOBACK DEVELOPMENT, LLC 

Contractor Flex Space 

Conditional Use No. 2290 

 

 
PROPOSED FINDINGS OF FACT & CONDITIONS OF APPROVAL 

 

 

1. This is an application to grant a conditional use of land in an AR-1 (Agricultural 

Residential District) for 46,800 square feet of contractor flex space with office areas in the front 

and storage areas in the rear of each unit on 7.12+ acres, in Broadkill Hundred located on the west 

side of the intersection of Lewes Georgetown Highway (Delaware Route 9) and Prettyman Road 

(S.C.R. 254) and being further identified as Sussex County Tax Parcel 235-30.00-6.21 (the 

“Property”). 

 

2. The applicant is Toback Development, LLC, the owner of the Property. 

 

3. The purpose of this application is to create a location for two buildings containing 

46,800 square feet of contractor flex spaces with an “office” or “store” area at the front of each 

unit with a storage area in the rear of each unit for contractor businesses serving the surrounding 

areas. 

 

4. In the 2019 Sussex County Comprehensive Plan update, the Property is identified 

for purposes of future land use as being within a Low Density Area, a “rural area.”  The properties 

that immediately surround this Property are also in the Low Density Area.  The proposed project 

is consistent with the guidelines for projects within the Low Density Area as its purpose is to 

provide convenient areas for business addressing the needs of homes and property owners in this 

rapidly growing area of Sussex County. 

 

5.   The 2020 Delaware Strategies for State Policies and Spending identify the 

Property as being in an Investment Level 4 area, where the State does not intend to spend funds 

for infrastructure or other public services. The Property is within half a mile of the signalized 

intersection of the Lewes Georgetown Highway (Delaware Route 9) and Harbeson Road 

(Delaware Route 5) which was recently expanded to include additional turn lanes.  The proposed 

conditional use does not require public funds for the use of the Property. 

 

6. The Property lies within a half mile of the intersection of Lewes Georgetown 

Highway (Delaware Route 9) and Harbeson Road (Delaware Route 5) where there exists a mixture 

of commercially and residentially zoned properties.  More specifically, the zoning classifications 

around the Property include the following:  (1) Residential Zoning Districts:  MR (Medium 

Residential District) and AR-1 (Agricultural Residential District); and  (2) Commercial Zoning 

Districts:  C-1 (General Commercial District), CR-1 (Commercial Residential District) and C-2 

(Medium Commercial District) along with property zoned HI (Heavy Industrial).   
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7. The Property is not within a floodplain based upon FEMA Map Number 

10005C0310L, dated June 20, 2018, as it is in an area designated as Zone “X” (unshaded), which 

is an area determined to be outside the 500-year floodplain. 

 

8. There are no wetlands located on the Property. 

 

9. Artesian Water Company, Inc. has a CPCN to provide potable water to the 

Property.      

 

10. Artesian Wastewater Management, Inc. has a CPCN to provide sanitary sewer 

service to the Property. 

 

11. Artesian Water Company, Inc. and Artesian Wastewater Management, Inc. have 

indicated that they are willing and able to provide public water, including fire protection, to the 

project along with public sewer. 

 

12. DelDOT responded to the Service Level Evaluation Request and, pursuant to its 

Memorandum of Understanding for Land Development Coordination with Sussex County, found 

that the proposed conditional use would have a “Minor” impact on the local area roadways and 

that the Developer may pay an Area-Wide Study Fee in lieu of doing a Traffic Impact Study.   

 

13. As the site plan is finalized, DelDOT’s approval, will be required to provide for 

safe vehicular and pedestrian movement within the site and onto Prettyman Road.   

 

14. As a part of final site plan approval, stormwater management design and permitting 

will be required; thus assuring neighboring lands will be protected from the development and use 

of the Property. 

 

15. The 2019 Comprehensive Plan describes the “Permitted Uses” in the Low Density 

Area on its 2045 Future Land Use Map as follows:   

 

The primary uses envisioned in Low Density Areas are agricultural 

activities and homes. Business development should be largely confined to 

businesses addressing the needs of these two uses. Industrial and 

agribusiness uses that support or depend on agriculture should be permitted. 

The focus of retail and office uses in Low Density Areas should be 

providing convenience goods and services to nearby residents.  Commercial 

uses in these residential areas should be limited in their location, size and 

hours of operation. 

 

16. The proposed project creates a location close to the areas to be served by businesses 

addressing the needs of homes in the area, i.e., providing goods and services to nearby residents. 

The intersection of Lewes Georgetown Highway (Delaware Route 9) and Harbeson Road 

(Delaware Route 5) is centrally located in rapidly growing areas of Sussex County and allows this 

Property and the proposed use to provide convenient access to goods and services for residents in 

Harbeson, Milton, Georgetown, Lewes and the surrounding areas. 
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17. The Property is located on one of the primary east-west corridors in Sussex County, 

a road designated as a Principal Arterial by DelDOT and a Major Arterial pursuant to Sussex 

County Code § 115-4. 

 

18. The Delaware Route 9 corridor has numerous business and commercial activities 

reflected in the various commercial and business zoning classifications and uses along this Major 

Arterial. 

 

19. With the conditions and limitations proposed by the applicant, the conditional use 

will not adversely affect the neighboring and adjacent properties.  

 

20. The proposed use provides a convenient and central location to services that will 

benefit the residents and businesses of Sussex County.  The intended use meets the general purpose 

of the Zoning Ordinance as a public or semi-public use, essential and desirable for the general 

convenience and welfare, orderly growth, convenience, order, prosperity and welfare of the 

County. 

 

This recommendation of approval is subject to the following proposed conditions: 

 

A. The conditional use shall be limited to contractor flex space with office areas in the front 

and storage areas in the rear of each unit. 

 

B. There shall be no more than 46,800 square feet of contractor flex space. 

 

C. All work shall be performed indoors. 

 

D. There shall be no outside storage of materials. 

 

E. The hours of operation shall be limited to 6:00 a.m. through 7:00 p.m., Monday through 

Friday and 7:00 a.m. through 3 p.m. on Saturday.  There shall be no Sunday hours.  

 

F. A twenty-foot (20’) landscaped buffer shall be installed along the perimeter of the property. 

 

G. Any security lighting shall be downward screened so that it does not shine on neighboring 

properties or roadways. 

 

H. Signage for the Property shall be limited to and comply with the following requirements: 

 

a. One indirectly illuminated on-premises ground sign per street or road frontage per 

parcel, not to exceed 64 square feet of sign area per side; and 

 

b. On-premises wall, illuminated awning, marquee, and projecting signs, not to 

exceed a total sign area of 150 square feet or 15% of the total square footage of the 

wall area on which the signs are located, whichever is greater. In the case of a 
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shopping center, a group of stores or other business uses, or a multitenant building 

on a lot held in single or separate ownership, on-premises wall, illuminated awning, 

marquee, and projecting signs, not to exceed a total sign area of 150 square feet or 

15% of the total square footage of the wall area on which the signs are located, 

whichever is greater, shall be permitted with respect to each building, separate 

store, separate storefront, or separate use. 

 

I. Any entrance, intersection, roadway and multi-modal improvements required by DelDOT 

shall be completed by the applicant in accordance with DelDOT’s requirements and time 

periods. 

 

J. The Applicant shall submit as part of the Final Site Plan a landscape plan showing the 

proposed tree and shrub landscape design, including the buffer areas.  The landscape plan 

shall also identify all “Limits of Disturbance” within the Property.  These “Limits of 

Disturbance” shall be clearly marked on the Property itself. 

 

K. The Final Site Plan shall clearly show all areas for parking and these areas shall be clearly 

marked on the Property itself.  There shall no parking within the Property’s setbacks. 

 

L. Stormwater management and erosion and sedimentation control facilities shall be 

constructed in accordance with all applicable State and County requirements.  These 

facilities shall be operated in a manner that is consistent with Best Management Practices.   

 

M. The Final Site Plan shall include the approval of the Sussex Conservation District for the 

design and location of all stormwater management areas and erosion and sedimentation 

control facilities. 

 

N. The applicant shall comply with all other statutes, laws ordinances, rules or regulations of 

any federal, state, county, or other governmental entity having subject matter jurisdiction 

over the proposed use of the Property. 

 

O. The Final Site Plan shall depict or note these conditions and shall be subject to the review 

and approval of the Planning and Zoning Commission. 
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