Jamie Whitehouse

From:
Sent:
To:
Subject:

Get Qutlook for i0S

Doug Hudson

Monday, January 10, 2022 1:42 PM

Jamie Whitehouse

Fwd: Contact Form: Proposed Wetlands and Water Resources and Buffers Changes
Needed

From: margaret furlong <noreply@forms.email>
Sent: Monday, January 10, 2022 7:11 AM

To: Doug Hudson

Subject: Contact Form: Proposed Wetlands and Water Resources and Buffers Changes Needed

CAUTION: This email originated from outside of the organization. Do not click links, open attachments, or reply unless you recognize
the sender and know the content is safe. Contact the IT Helpdesk if you need assistance.

Name: margaret furlong

Email: mfurlongdesign@gmail.com

Phone: 6176868475

Subject: Proposed Wetlands and Water Resources and Buffers Changes Needed

Message: Good Morning Councilman Hudson,

| am writing to urge you to consider the additions to the ordinance that were recommended in the Cape Gazette by
Chris Bacon of the Delaware Center for Inland Bays. It's extremely important that development is handled in a
thoughtful way that protects the environment. Developers must be held accountable for their respect for the
environment and enforcement of the reforestation and wetlands protection should be specific. Thank you very much.

SUPPORT EXHIBIT
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Jamie Whitehouse

From: Robin Griffith

Sent: Monday, January 10, 2022 3:06 PM

To: Michael H. Vincent; John Rieley; Cynthia Green; Doug Hudson; Mark Schaeffer
Cc: Jamie Whitehouse

Subject: FW: Buffer ordinance

Forwarding...

From: Karen Beck <k3beck@gmail.com>

Sent: Monday, January 10, 2022 2:58 PM

To: Doug Hudson <doug.hudson@sussexcountyde.gov>; Cynthia Green <cgreen@sussexcountyde.gov>;
jlreiley@sussxcountyde.gov; mschaeffer@sussxcountyde.gov; Michael H. Vincent <mvincent@sussexcountyde.gov>;
Robin Griffith <rgriffith@sussexcountyde.gov>

Subject: Buffer ordinance

As a resident of Sussex County, one of the most environmentally fragile areas in the country, | am writing to urge you to
follow the advice of the Centers for the Inland Bays in defining the conditions and limits of the buffer ordinance. It is in
the best interests of every one of us, and of our children, to use best practices to protect our county. Thank you

Karen Beck

23601 Elmwood Ave West

Lewes DE 19958 R . C)ppOSitl(f'-

Exhibit






10 January 2022

Mr. Michael H. Vincent, President
Sussex County Council

2 The Circle, P.O. Box 589
Georgetown, Delaware 19947

Re:  Buffer Ordinance to Amend Chapters 99 and 115

Dear Council President Vincent:

Please enter into the record that | oppose the adoption of the Buffer Ordinance in its
current form. While the ordinance purports to achieve protection of wetlands it will fail
in this objective and not meet Goal 5.1 because of multiple shortcomings including the

following:

1. Buffers that are far too narrow and inadequate. A 15-foot buffer is practically no
buffer at all. Table 1 in this ordinance should provide minimum required buffers. If
the wetland resource deserves protection because it is larger, a larger buffer
should be required. Furthermore no explanation is given as to why or how these
buffers were developed. For something this complex a basis and background
document and regulatory impact analysis document should accompany the
ordinance explaining it to the public. That is a fundamental failure of process here
in addition to the inadequate buffers.

2. Overly generous buffer avoidance provisions. At first the efforts at wetlands
protection in the ordinance appear laudable until you realize that the averaging
provisions and section G resource protection options undermine everything else
the ordinance tries to do. The ordinance should not be adopted with this section
G in it. We also understand that section G was added after the work group broke
up at the start of the pandemic thereby unfairly leaving some members out of the
development process.

Thank you for your consideration of these comments. If they require further
clarification, please feel free to contact me.

Sincerely,

AN 10 2022
Richard Craig JAN 10
29500 Patrick Henry Circle
Millsboro, Delaware 19966

QpposItio
Exhibit






Jamie Whitehouse

From: Robin Griffith

Sent: Monday, January 10, 2022 3:27 PM

To: Michael H. Vincent; John Rieley; Cynthia Green; Doug Hudson; Mark Schaeffer

Cc: Todd F. Lawson; Jamie Whitehouse; Tracy Torbert

Subject: FW: Buffer Hearing Testimony for Public Record from Center for the Inland Bays (1/2)
Attachments: CIB MARKUP TO Sussex County - Drainage and Resource Buffer - PZ Recommendations

010622.pdf; CIB Justification for Markups to County Buffer Ordinance to Council
011122.pdf; Recommendations-for-an-Inland-Bays-Watershed-Buffer-System-Final.pdf

Forwarding ...

From: Chris Bason <chrisbason@inlandbays.org>

Sent: Monday, January 10, 2022 3:06 PM

To: Robin Griffith <rgriffith@sussexcountyde.gov>; Todd F. Lawson <tlawson@sussexcountyde.gov>
Subject: Buffer Hearing Testimony for Public Record from Center for the Inland Bays (1/2)

Hi Robin and Todd,

This is part 1 of 2 part email. Please find attached a number of items to be submitted to the record for the
hearing on buffers tomorrow morning:

1. Requested amendments as a marked up version of the proposed ordinance.
2. Justification for the requested amendments.
3. The Center's Recommendations for Water Quality Buffers.

The second email will contain:
4. A pdf copy of the presentation i will deliver in person tomorrow at the hearing.

Because the presentation includes slide animations, I plan on presenting as a powerpoint that I will bring on a
thumb drive tomorrow. Thank you for preparing these items for the record and please let me know if there is
anything I can do to prepare otherwise.

Chris Bason &
Executive Director _
Delaware Center for the Inland Bays JAN 1 0 2029

Get on Board with the Bays!

opposition
Exhibit
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AN ORDINANCE TO AMEND CHAPTER 99, SECTIONS 99-5, 99-6, 99-7,
99-23, 99-24, 99-26, AND 99-30, AND CHAPTER 115 SECTIONS 115-4, 115-
25, 115-193, 115-220 AND 115-221 REGARDING CERTAIN DRAINAGE
FEATURES, WETLAND AND WATER RESOURCES AND THE BUFFERS
THERETO.

WHEREAS, Pursuant to the provisions of Title 9, Chapters 68 and 69 of the
Delaware Code, the Sussex County Government has the power and authority to
regulate the use of land and to adopt a Comprehensive Land Use Plan; and

WHEREAS, Pursuant to Chapters 99 and 115 of the Code of Sussex County, the
Sussex County Government has undertaken to regulate the use of land; and

WHEREAS, the existing Section 115-193 of the Code of Sussex County currently
regulates the use of land adjacent to certain wetlands and water bodies; and

WHEREAS, the existing Section 115-193 of the Code of Sussex County is in need
of improvement regarding its interpretation, application and protection of Resources;
and

WHEREAS, certain Resources are in need of substantial enhancements to ensure
that Sussex County’s drainage network is improved now and maintained in the
future; and

WHEREAS, the 2019 Sussex County Comprehensive Plan contemplates the review
and improvement of the protection of wetlands and waterways in Sussex County;
and

WHEREAS, Goal 4.3 and Objective 4.3.1 of the Future Land Use Element of the
2019 Sussex County Comprehensive Plan states that Sussex County should
“Consider strategies for preserving environmental areas from development and the
protection of wetlands and waterways”, and this Ordinance carries out that
Objective; and

WHEREAS, Goal 4.6 and Strategy 4.6.2 of the Future Land Use Element of the 2019
Sussex County Comprehensive Plan states that Sussex County should “Recognize
the Inland Bays, their tributaries and other waterbodies as valuable open space areas
of ecological importance”, and this Ordinance carries out that Strategy; and
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WHEREAS, Goal 5.1 of the Conservation Element of the 2019 Sussex County
Comprehensive Plan states that Sussex County should “Encourage development
practices and regulations that support natural resource protection”, and this
Ordinance carries out that Goal; and

WHEREAS, Strategy 5.1.2.2 of the Conservation Element of the 2019 Sussex
County Comprehensive Plan states that Sussex County should “Review appropriate
sections of Sussex County’s zoning and subdivision codes to determine if
amendments are needed that will better help protect groundwater, waterways,
sensitive habitat areas and other critical natural lands in Sussex County”, and this
Ordinance carries out that Strategy; and

WHEREAS, Goal 5.3 of the Conservation Element of the 2019 Sussex County
Comprehensive Plan calls for the protection of the natural functions and quality of
the County’s surface waters, groundwater, wetlands and floodplains, and as part of
that Goal, the Plan includes Strategies 5.3.1.1, 5.3.1.2 and 5.3.1.6, which
respectively state that Sussex County should “Consider developing a program for
wetlands and waterways protection”, “Identify an appropriate range of wetlands
buffer distances based upon location and context”, and “Recognize the Inland Bays,
their tributaries and other waterbodies as valuable open space areas of ecological
and economic importance”, and this Ordinance carries out these Goals and
Strategies; and

WHEREAS, in adopting this Ordinance, it is the intent of Sussex County Council to
balance the protection of land equity with the protection of the Resources defined in
the Ordinance and their associated functions; and

WHEREAS, in adopting this Ordinance, it is the intent of Sussex County to establish
a framework under which future property owners and Owners Associations will
maintain the Resources, Resource Buffers, the properties they are on or adjacent to,
and the systems that they are a part of in the future and to ensure the ongoing positive
conveyance of drainage features; and

WHEREAS, it has been determined that this Ordinance promotes and protects the
health, safety, convenience, orderly growth and welfare of the inhabitants of Sussex
County.

NOW, THEREFORE, THE COUNTY OF SUSSEX HEREBY ORDAINS:
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Section 1. The Code of Sussex County, Chapter 99, Article I, §99-5
“Definitions,” is hereby amended by inserting the italicized and underlined
language alphabetically:

§99-5 Definitions.
For purposes of this Chapter, certain terms and words are hereby defined:

EPHEMERAL STREAMS

A feature, excluding laterals draining agricultural fields, that carries only runoff in
direct response to precipitation with water flowing only during and shortly after
large precipitation events. An Ephemeral Stream may or may not have a well-defined
channel, its aquatic bed is always above the water table during a year of normal
rainfall, and runoff is its primary source of water. An Ephemeral Stream typically
lacks the biological, hydrological, and physical characteristics commonly
associated with the continuous or intermittent conveyance of water.

INTERMITTENT STREAMS
A well-defined channel, excluding laterals draining agricultural fields, that contains
flowing water for only part of the vear, typically during winter and spring when the

aquatic bed is below the water table, connecting otherwise isolated Non-Tidal
Wetlands to downstream Tidal/Perennial Waters/Streams. The flow may be heavily
supplemented by runoff. An Intermittent Stream often lacks the biological and
hvdrological characteristics commonly associated with the continuous conveyance

of water.

MAJOR SUBDIVISION
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Any subdivision of land creating six or more new Lots [involving a proposed new
street or the extension of an existing street].

MINOR SUBDIVISION

Any subdivision creating five or less Lots [fronting on an existing street and not
involving any new street] and not adversely affecting the development of the
remainder of the parcel or adjoining property and not in conflict with any provisions
or portion of the County Comprehensive Plan, Official Map, Zoning Ordinance, or
this chapter. Only one such subdivision shall be approved per year per parcel. The
maximum number of lots created in the minor subdivision process shall not exceed
four plus one for each 10 acres of original parcel size.

NON-TIDAL WETLANDS

Non-Tidal Wetlands are those wetlands, not classified by this Chapter as Tidal
Wetlands, which lie conticuous or_abutting to Tidal Waters, Tidal Wetlands,
Perennial Streams or those Intermittent Streams providing a surface water
connection between adjacent Wetlands and ultimately downstream navigable
waters. Non-Tidal Wetlands also include those Wetlands only separated from
otherwise contiguous or abutting Wetlands by constructed dikes, barriers, culverts,

natural river berms and beach dunes.

ORDINARY HIGH WATER MARK DELINEATION

The boundary of Perennial Non-Tidal Rivers or Streams, Intermittent Streams or
Ephemeral Streams shall be defined by the Ordinary High Water Mark. Ordinary
High Water Mark means the line on a shore or bank established by the fluctuations
of water and indicated by physical characteristics such as a clear, natural line
impressed on the bank, shelving, changes in the character of soil, destruction of
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133 terrestrial vegetation, the presence of litter and debris, or other similar physical
134  characteristics indicating the frequent presence of flowing water.
135

136

137  PERENNIAL NON-TIDAL RIVERS AND STREAMS

138 A well-defined channel that contains flowing water year-round during a year of
139 normal rainfall with the aquatic bed located below the water table for most of the
140  year and which is not subject to tidal influence. Groundwater is the primary source

141 of water for a Perennial Stream, but it also carries runoff. A Perennial Stream
142 exhibits the typical biological, hydrological, and physical characteristics commonly

143 associated with the continuous conveyvance of water.
144

145
146

147 RESOURCE BUFFER - WETLANDS AND WATERS

148 A managed area between residential land uses and Resources that is not
149  subdividable once established, with the exception of a subdivision boundary
150  resulting from an approved phase. Resource Buffers function to:

151 e Protect the Resources and their associated functions.

152 e [mprove/protect water quality via sediment filtration, reduce impact of
153 nutrient loading on Resources, moderate water temperature, and enhance
154 infiltration and stabilization of channel banks.

155 e Provide wildlife habitat via nesting, breeding, and feeding opportunities;
156 provide sanctuary/refuge during high water events; protect critical water §
157 edge habitat; and protect rarve, threatened, and endangered species associated
158 with each Resource and its upland edge.

159 e [Enhance and/or maintain the flood plain storage functionality via reduction
160 of flood conveyance velocities as well as dissipation of stormwater discharge
161 energy.

162

163

164

165 RESOURCES
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Those Wetlands and waters to be provided with a Resource Buffer due to their
importance to Sussex County. These Resources include Tidal Waters, Tidal

Wetlands, Non-Tidal Wetlands, Perennial Streams, and those Intermittent Streams
providing a surface water connection between Wetlands.

TAX DITCH

A Tax Ditch is a drainage channel or conveyance and the corresponding right-of-
way established and/or formed in accordance with Title 7, Chapter 41 of the
Delaware Code, and approved by a “‘ditch order” entered by the Superior Court of
the State of Delaware and County of Sussex.

TIDAL WATERS (MEAN HIGH-WATER LINE)

Those waters occurring below the mean high-water line of any tidal water body,
tidal stream, or tidal marsh, which is defined as the average height of all the high-
tide water recorded over a nineteen-year period as defined by the National Oceanic
and Atmospheric Administration.

TIDAL WETLANDS

Areas under the jurisdiction of Title 7, Chapter 66 of the Delaware Code, as
reoulated and mapped by the Department of Natural Resources and Environmental
Control.

WATER DEPENDENT ACTIVITIES

Activities that are approved through federal and state permit programs that meet the
definition of water dependent activities included in those programs. Water-
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230
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234

dependent uses are uses that can only be conducted on, in, over, or adjacent to the
water; each involves, as an integral part of the use, direct access to and use of the
water. Examples include marinas, boat ramps/launches, docks, piers, water intakes,
aquatic habitat restoration, and similar uses.

WATER RELATED ACTIVITIES

Water Related Activities are those considered ancillary to and supporting permitted
Water Dependent Activities completed on adjacent uplands. Examples include utility
connections, limited points of access, loading/unloading areas, and similar uses.

WETLANDS

Wetlands are areas that are inundated or saturated by surface or groundwater at a
frequency and duration sufficient to support, and that under normal circumstances

do support, a prevalence of vegetation typically adapted for life in saturated soil
conditions. Agricultural land consisting of “Prior Converted Croplands" as defined
by the National Food Security Act Manual (August 1988), are not wetlands. The
procedure for delineating the boundary of all wetlands, except for Tidal Wetlands
as defined by this ordinance, shall be the methodology provided in the Corps of
Engineers  Wetland Delineation Manual (January 1987) and the Regional
Supplement to the Corps of Engineers Wetland Delineation Manual: Atlantic and
Gulf Coastal Plain Region (November 2010).

Section 2. The Code of Sussex County, Chapter 99, Article I, §99-6 “General
Requirements and Restrictions”, is hereby amended by deleting the language
in brackets and inserting the italicized and underlined language in existing
subsection J. and as a new subsection K. thereof as follows:

§99-6 General Requirements and Restrictions.
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J. A forested and/or landscape buffer, as defined in § 99-5, Subsections A
through J must be depicted on the preliminary and final plot plans for each major
subdivision of lands [into four or more lots] and must be established in accordance
with all the requirements of the definition of "forested and/or landscaped buffer
strip," Subsections A through J in § 99-5.

K. Resources and Resource Buffers, as defined in § 99-5 must be depicted on the
preliminary and final plot plans for each major subdivision of lands and must
comply with the requirements of $115-193.

Section 3. The Code of Sussex County, Chapter 99, Article II, §99-7
“Preliminary Conference”, is hereby amended by deleting the language in
brackets in subsection C. thereof as follows:

§99-7 Preliminary Conference.

C. If the Director determines that the proposed subdivision represents a minor
subdivision of a parcel, existing as of the effective date of this amended provision,
on a street other than a major arterial roadway, and if the Director determines that
review by the Commission is not necessary or desirable, he may waive the
requirement of preparing a preliminary plat and may authorize the preparation of a
record plat for purposes of recordation. He may, however, request review assistance
from other concerned agencies prior to authorizing preparation of the plat. Lots in
any minor subdivision plat approved by the Director, without review by the
Commission, shall have a minimum area of 3/4 of an acre and a minimum width of
150 feet and shall utilize entrances as approved by the Delaware Department of
Transportation. [Such a minor subdivision shall be limited to four lots per parcel, as
well as one additional lot for each 10 acres of parcel size, with a maximum of four
subdivided lots approved for recordation per calendar year.]
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Section 4. The Code of Sussex County, Chapter 99, Article IV, §99-23
“Information to Be Shown”, is hereby amended by inserting the italicized and
underlined language as a new subsection T. thereof:

§99-23 Information to Be Shown.

The preliminary plat shall be drawn in a clear and legible manner and shall show the
following information”

T. The location of all Water and Wetland Resources and their Resource Buffers.

(1) The boundary and type of any Non-Tidal/Tidal Wetland or water resources
(Tidal, Perennial, Intermittent) which require a Resource Buffer. The boundary will
be shown per methods identified in the definitions of Wetlands and Ordinary High
Water Line Delineation.

(2)All existing (i.e., at the time of application) natural forest, managed forest and
non-forest meadow within the future Resource Buffer shall be identified.

(3)  The area limits of the required Resource Buffers.

(1) Calculations supporting Resource Buffer width averaging (§115-193B).

(5)Calculations supporting Resource Buffer enhancement calculations and
corresponding Forested and/or Landscaped Buffer reductions, if applicable ($115-

193F).

(6)Proposed access easement layout for access to Resource Buffers and the
adjacent Resources with a note that such access easements are “public access
easements for maintenance purposes”’. For purposes of this requirement, “public”
shall mean, and be limited to, those parties requiring access for maintenance

PUrposes.

(NA reference by title, author and date, to the “Drainage Assessment Report”
required by Section 115-193.F.2.

()Any walking trails, including the method of construction and the materials
used o establish the trails.
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Section 5. The Code of Sussex County, Chapter 99, Article 1V, §99-24
“Supporting Statements”, is hereby amended by inserting the italicized and
underlined language as a new subsection G thereof:

§99-24 Supporting Statements

The preliminary plat shall be accompanied by the following written and signed
statements in support of the subdivision's application for tentative approval:

G. A Resource and Resource Buffer Management Plan that describes measures
for managing the Resource and Resource Buffer(s) required pursuant to Chapter

115, Article XXV, Section 115-193 on the site. The Resource and Resource Buffer
Management Plan shall be included as part of the recorded declaration for the
subdivision.

Section 6. The Code of Sussex County, Chapter 99, Article V, §99-26,
“Information to Be Shown”, is hereby amended by inserting the italicized and
underlined language as a new subsection A.(21) and C thereof:

§99-26 Information to Be Shown.

A. The final plat shall be legibly and accurately drawn and show the following
information:

(21)The location of all Resource Buffers.

(a) The boundary and type of any Non-Tidal/Tidal Wetland or water resources
(Tidal, Perennial, Intermittent) which require a Resource Buffer. The boundary will
be shown per methods identified in the definitions of Wetlands and Ordinary High
Water Line Delineation.

(b) All existing (i.e., at the time of application) native forest and areas to be
reforested nontores—weadow within the future Resource Buffer shall be identified.

(d)  The area limits of the required Resource Buffer.

(e) Calculations supporting Resource Buffer width averaging ($115-193B).

10
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() Calculations supporting Resource Buffer enhancement calculations and
corresponding Forested and/or Landscaped Buffer reductions, if applicable (§155-

193F).

(g)  Proposed access easement layout for access to Resource Buffers and the
adjacent Resources with a note that such access easements are “public access
easements for maintenance purposes’”. For purposes of this requirement, “public”
shall mean, and be limited to, those parties requiring access for maintenance
purposes.

(h)A__statement _incorporating the Resource and Resource Management and
Maintenance Plan by reference.

(i) A _reference by title, author and date, to the “Drainage Assessment Report”
required by Section 115-193.IF. 2.

(2D Any walking trails, including method of construction and the materials used to
establish the trails.

C. An AutoCAD drawing file containing all items required in Section A above
shall be submitted in electronic format. The data shall be referenced in NAD 1983
StatePlane Delaware FIPS 0700 (U.S. Feet) Projected Coordinate System.

Section 7. The Code of Sussex County, Chapter 99, Article VI, §99-30, “Plans”,
is hereby amended by inserting the italicized and underlined language as a new
subsection J. and K. thereof:

§99-30 Plans.

Plans, profiles and specifications for the required improvements shall be prepared
by the subdivider and submitted for approval by the appropriate public authorities
prior to construction. No construction shall commence prior to the issuance of a
notice to proceed by the County Engineer or his or her designee for the required
improvements. All plans, profiles and specifications approved by the County
Engineer or his or her designee with the issuance of a notice to proceed shall remain
valid or, if substantial construction is not actively and continuously underway, they
shall expire upon the expiration of the final site plan. Prior to the issuance of a notice
to proceed, the County Engineer may require the owner and/or his designee to

11
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execute an agreement addressing the required improvements. The plans and profiles
submitted for all new construction shall include the following:

J.Resources and Resource Buffers.

K.  Proposed access easement layout with a note that such access easements are
“public _access easements for maintenance purposes’’. For purposes of this
requirement, “public” shall mean, and be limited to, those parties requiring access
[for maintenance purposes.

Section 8. The Code of Sussex County, Chapter 115, Article I, §115-4
“Definitions and Word Usage,” is hereby amended by inserting the italicized
and underlined language alphabetically in Subsection B thereof:

§115-4 Definitions and Word Usage.

B.  General definitions. For the purpose of this chapter, certain terms and words
are hereby defined as follows:

EPHEMERAL STREAMS
A feature, excluding laterals draining agricultural fields, that carries only runoff in

direct response to precipitation with water flowing only during and shortly after
large precipitation events. An Ephemeral Stream may or may not have a well-defined

channel, its aquatic bed is always above the water table during a vear of normal

rainfall, and runoff is its primary source of water. An Ephemeral Stream typically
lacks the biological, hydrological and physical characteristics commonly

associated with the continuous or intermittent conveyance of water.

12
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INTERMITTENT STREAMS
A well-defined channel, excluding laterals draining agricultural fields, that contains

flowing water for only part of the year, typically during winter and spring when the

aquatic bed is below the water table, connecting otherwise isolated Non-tidal
Wetlands to downstream Tidal/Perennial Waters/Streams. The flow may be heavily
supplemented by runoff. _An Intermittent Stream often lacks the biological and
hydrological characteristics commonly associated with the continuous conveyance

of water.

NON-TIDAL WETLANDS

Non-Tidal Wetlands are those Wetlands, not classified by this Chapter as Tidal
Wetlands, which lie contiguous or abutting to Tidal Waters, Tidal Wetlands,
Perennial Streams or those Intermittent Streams providing a surface water
connection between adjacent Wetlands and ultimately downstream navigable
waters. Non-Tidal Wetlands also_include those Wetlands only separated from
otherwise contiguous or abutting Wetlands by constructed dikes, barriers, culverts,

natural river berms and beach dunes.

ORDINARY HIGH WATER MARK DELINEATION

The boundary of Perennial Non-Tidal Rivers or Streams, Intermittent Streams or
Ephemeral Streams shall be defined by the Ordinary High Water Mark. Ordinary
Hioh Water Mark means the line on a shore or bank established by the fluctuations
of water and indicated by physical characteristics such as a clear, natural line
impressed on the bank, shelving, changes in the character of soil, destruction of
terrestrial vegetation, the presence of litter and debris, or other similar physical
characteristics indicating the frequent presence of flowing water.

PERENNIAL NON-TIDAL RIVERS AND STREAMS

13
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450
451
452
453
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456

457
458
459
460
461
462
463

A well-defined channel that contains flowing water year-round during a year of
normal rainfall with the aquatic bed located below the water table for most of the

vear and which is not subject to tidal influence. Groundwater is the primary source
of water for a perennial stream, but it also carries runoff. A Perennial Stream

exhibits the typical biological, hydrological, and physical characteristics commonly

associated with the continuous conveyance of water.

RESOURCE BUFFER - WETLANDS AND WATERS

A managed area between residential land uses and Resources that is not
subdividable once established, with the exception of a subdivision boundary
resulting from an approved phase. Resource Buffers function to:

e Protect the Resources and their associated functions.

e [mprove/protect water quality via sediment filtration, reduce impact of
nutrient loading on Resources, moderate water temperature, and enhance
infiltration and stabilization of channel banks.

e Provide wildlife habitat via nesting, breeding, and feeding opportunities;
provide sanctuary/refuge during high water events; protect critical water s
edge habitat; and protect rare, threatened, and endangered species associated
with each Resource and its upland edge.

o [Lnhance and/or maintain the flood plain storage functionality via reduction
of flood conveyance velocities as well as dissipation of stormwater discharge

energy.

RESOURCES

Those wetlands and waters to be provided with a Resource Buffer due to their
importance to Sussex County. These Resources include Tidal Waters, Tidal
Wetlands, Non-Tidal Wetlands, Perennial Streams, and those Intermittent Streams
providing a surface water connection between Wetlands.

14
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464 TAX DITCH

465

466 A Tax Ditch is a drainage channel or conveyance and the corresponding right-of-
467 way established and/or formed in accordance with Title 7, Chapter 41 of the
468 Delaware Code, and approved by a “ditch order” entered by the Superior Court of
469  the State of Delaware and County of Sussex.

470

471

472

473  TIDAL WATERS (MEAN HIGH-WATER LINE)

478 Those waters occurring below the mean high-water line of any tidal water body,
475  tidal stream, or tidal marsh, which is defined as the average height of all the high-
476  tide water recorded over a nineteen-year period as defined by the National Oceanic
477  and Atmospheric Administration.

478

479
480
481 TIDAL WETLANDS

482  Areas under the jurisdiction of Title 7. Chapter 66 of the Delaware Code, as
483  regulated and mapped by the Depariment of Natural Resources and Environmental
484  Control.

485

486

487
488  WATER DEPENDENT ACTIVITIES

489  Activities that are approved through federal and state permit programs that meet the
490  definition of water dependent activities included in those programs. Water-
491  dependent uses are uses that can only be conducted on, in, over, or adjacent to the
492  water; each involves, as an integral part of the use, direct access to and use of the
493 water. Examples include marinas, boat ramps/launches, docks, piers, water intakes,
494  aquatic habitat restoration, and similar uses.

495

496

497

498 WATER RELATED ACTIVITIES

15
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Water Related Activities are those considered ancillary to and supporting permitted
Water Dependent Activities completed on adjacent uplands. Examples include utility
connections, limited points of access, loading/unloading areas, and similar uses.

WETLANDS

Wetlands are areas that are inundated or saturated by surface or groundwater at a
[frequency and duration sufficient to support, and that under normal circumstances
do support, a prevalence of vegetation typically adapted for life in saturated soil
conditions. Agricultural land consisting of “Prior Converted Croplands" as defined
by the National Food Security Act Manual (August 1988), are not wetlands. The
procedure for delineating the boundary of all wetlands, except for Tidal Wetlands
as defined by this ordinance, shall be the methodology provided in the Corps of
Engineers Wetland Delineation Manual (January 1987) and the Regional
Supplement to the Corps of Engineers Wetland Delineation Manual: Atlantic and
Gulf Coastal Plain Region (November 2010).

Section 9. The Code of Sussex County, Chapter 115, Article IV, §115-25
“Height, Area and Bulk Requirements,” is hereby amended by deleting the
language in brackets and inserting the italicized and underlined language in
Subsection F(3)(a)[4] thereof:

§115-25 Height, Area and Bulk

F. Review procedures for cluster development

(3) The Planning & Zoning Commission shall determine that the following
requirements are met before approving any preliminary plan and such
application shall be reviewed on an expedited basis.

(a) The cluster development sketch plan and the preliminary plan of
the cluster subdivision provides for a total environment and design
which are superior, [and] in the reasonable judgment of the Planning
Commission, to that which would be allowed under the regulations for
the standard option. For the purposes of this subsection a proposed
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cluster subdivision which provides for a total environment and design
which are superior to that allowed under the standard option
subdivision is one which, in the reasonable judgment of the Planning
Commission meets all of the following criteria:

[4] [A minimum of 25 feet of permanent setback must be
maintained around the outer boundaries of all wetlands, except
for tidal waters, tidal tributary streams and tidal wetlands and
from the orinary high water line of perennial nontidal rivers and
nontidal streams as provided for in §115-193B under Ordinance
No. 774 where a fifty-foot permanent setback is required. No
buildings or paving shall be placed within these setbacks.] 7he
preliminary plan shall comply with the requirements of $115-
193.

Section 10. The Code of Sussex County, Chapter 115, Article XXV, §115-193
“Buffer Zones for Wetlands and Tidal and Nonperennial Waters,” is hereby
amended by amending the Title thereof to state “Resource Protection” and
deleting the language in brackets and inserting the italicized and underlined
language:

§115-193 [Buffer Zones for Wetlands and Tidal and Nonperennial Waters]
Resource Protection

[A.

Definitions. As used in this section, the following terms shall have the meanings
indicated:

BUFFER ZONE

An existing naturally vegetated area or an area purposely established in
vegetation which shall not be cultivated in order to protect aquatic, wetlands,
shoreline and upland environments from man-made encroachment and
disturbances. The "buffer zone" shall be maintained in natural vegetation, but
may include planted vegetation where necessary to protect, stabilize or
enhance the area.
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MEAN HIGH-WATER LINE OF TIDAL WATER

The average height of all the high-tide water recorded over a nineteen-year
period as defined by the National Oceanic and Atmospheric Administration
tidal datum.

PERENNIAL NONTIDAL RIVERS AND STREAMS

Any body of water which continuously flows during a year and which is not
subject to tidal influence.

TIDAL TRIBUTARY STREAM
A stream under tidal influence, either connecting fresh or salt water.
TIDAL WETLANDS

Areas under the jurisdiction of Title 7, Chapter 66, of the Delaware Code, as
the chapter appears as of the date of the adoption of this Article, as regulated
and mapped by the Department of Natural Resources and Environmental
Control.

WETLANDS

A private or state wetland as defined by the Delaware Department of Natural
Resources and Environmental Control regulations and maps as promulgated
pursuant to Chapter 66, Title 7, of the Delaware Code, as the chapter appears
upon the date of the adoption of this Article.

B. A fifty-foot buffer zone is hereby established landward from the mean high
water line of tidal waters, tidal tributary streams and tidal wetlands and from the
ordinary high water line of perennial nontidal rivers and nontidal streams in Sussex
County.

C.  Excluded from buffer zone designation are farm ponds, tax ditches and other
man-made bodies of water where these waters are not located on or within perennial
streams. A buffer zone shall not be required for agricultural drainage ditches if the
adjacent agricultural land is the subject of a conservation farm plan established with
the Sussex Conservation District.

D.  Excluded from buffer zone regulations are facilities necessarily associated
with water-dependent facilities (maritime, recreational, educational or fisheries
activities that cannot exist outside of the buffer by reason of the intrinsic nature of
their operation) and the installation, repair or maintenance of any stormwater
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management facility, sanitary sewer system, culvert, bridge, public utility, street,
drainage facility, pond, recreational amenity, pier, bulkhead, boat ramp, waterway
improvement project or erosion-stabilization project that has received the joint
approval of the County Engineering Department and the appropriate federal, state
and local agencies. An existing public storm-drain system may be extended in order
to complete an unenclosed gap or correct a drainage problem, subject to receiving
the approval of the County Engineering Department and the appropriate federal,
state and local agencies.

E.

Grandfathering provision. The following types of land uses may be developed

notwithstanding the provisions of this section:

F.

(1)  Existing improvements and construction as of the date of the approval
of this section may continue. Alterations or expansions which shall be
attached to a preexisting structure built on nonconforming land, pursuant to
this section, will not be permitted unless proven that such improvement is
constructed at an equal distance or landward of the preexisting structure which
is most proximate to the wetland area and a variance is granted as provided
below.

(2)  Subdivision plats and site plans approved and of record in the office of
the Director of Planning and Zoning or in the office of the Recorder of Deeds
in and for Sussex County prior to the adoption of this section, originally
adopted July 19, 1988, or approved and similarly of record as of the effective
date of this amendment, adopted July 2, 1991, may be developed as of record
and shall be subject to setbacks or buffer restrictions established for the use
when originally approved. Any previously approved and similarly recorded
subdivision plats and site plans, if approved prior to the original date of this
section on July 19, 1988, or prior to this amendment, adopted July 2, 1991,
may be amended if it is determined by the Planning and Zoning Commission
that the amended plan represents an equal or less intrusive use on the buffer
area or setback area.

Variances to the provisions of this section will be considered by the Board of

Adjustment under the following conditions:

(1)  That findings are made by the Board of Adjustment which demonstrate
that special conditions or circumstances exist that are peculiar to the land or
structure within the county and that a literal enforcement of provisions within
the buffer zone as designated by this section would result in unwarranted
hardship.
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(2)  That the variance request is not based upon conditions or circumstances
which are the result of actions by the applicant, nor does the request arise from
any condition relating to land or building use, either permitted or
nonconforming, on any neighboring property.

(3)  That the granting of a variance will not adversely affect water quality
or adversely impact fish, wildlife or plant habitat within the designated buffer
zones and in waters adjacent to buffer zones. Variances will be in harmony
with the general spirit and intent of the section and any subsequent
regulations.

(4)  That applications for a variance will be made, in writing, to the Board
of Adjustment, with a copy to the County Administrator.

(3) Any land upon which development has progressed to the point of
pouring of a foundation or the installation of structural improvements as of
the date of the approval of this section shall be permitted to be developed,
provided that there shall be no further encroachment upon the buffer zone, as
required in Subsection E(1) above.]

A. Resource Buffer Widths.

1. Resource Buffer Widths shall be established in accordance with Table
1, with Zone A being closest to the Resource.

2. Resource Buffers are not required landward/adjacent to those portions
of Resources to be filled or developed with a valid U.S. Army Corps of
Engineers or Delaware Department of Natural Resources and
Environmental Control permit.

3. No Resource Buffer shall overlay a Tax Ditch or Tax Ditch Right of
Way. If a proposed development contains a Tax Ditch, with a right-of-
way of less than the total Resource Buffer Width, then that area of the
Resource Buffer outside of the right-of-way shall be designated as Zone
B.
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Table 1: Resource Buffer Widths

673

674
675
676
677
678
679
680
681

682

683
684
685

686
687

(See W 5-4B) %% Zone A (ft) | Zone B (ft)
Tidal Waters 100 30 30
Tidal Wetlands 100 50 30
Perennial Non-tidal Rivers and Streams 30 29 23
Non-tidal Wetlands 30 15 e
Intermittent Streams 30 15 135
Ephemeral Streams 0 0 0
B.  Resource Buffer Width Averaging.
1. Resource Buffer width averaging may be utilized to adjust the required

Zone B Resource Buffer width thereby allowing flexibility for the
proposed development, so long as the overall square footage of the
Zone B Resource Buffer is maintained.

Criteria for utilizing Resource Buffer width averaging:
(a)  Resource Buffer width averaging is not available for Zone A.

(b) The overall square footage of Zone B Resource Buffer must be
achieved within the boundaries of the proposed development wiless—a

(c)  Resource Buffer width averaging may be used on all of the Zone
B Resource Buffers within the boundaries of the proposed development.
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(d) Zone B Resource Buffer averaging shall not be expanded more
than _double the width of Zone B Resource Buffer as referenced in
Section 115-1934.

(e) The overall square footage of Zone B Resource Buffer must be
calculated based upon the entire length of the Resource borderline that
is located within the boundaries of the proposed development.

f)) Resource buffer width averaging of buffers on tidal wetlands
and/or waters shall be limited to buffers of tidal wetlands and/or tidal
waters within the boundaries of the proposed development and not
extend to buffers of other feature types.

C. Permitted Activities.

Activities in Zone A and B shall be “Permitted” or “Not Permitted” as set forth in

the following Table. Uses not specifically identified shall be prohibited, unless the

contrary is clear from the context of the Table, as determined by the Commission.

Table 2: Resource Buffer Activities by Zone

ACTIVITY

ZONE A

ZONE B

1. Impacts to resource buffers resulting
from State and/or Federally permitted
disturbances to Resources
(wetlands/waters) such as maintenance
of Resources and Resource Buffers,
utilities, roads, bridges, docks, piers,
boat ramps, bulkheads, shoreline
stabilization, and resources authorized

to be filled or disturbed for
development.

PERMITTED

PERMITTED

2. Water-related facilities and
ancillary uses required to support
water-dependent projects approved by
a federal or state permit, including but
not limited to: marinas, wharfs,
community docking facilities, boat
ramps, and canoe/kayak launches.

PERMITTED

PERMITTED
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3. Repair or maintenance of existing
infrastructure or utilities, including

3 3 PERMITTED PERMITTED
roads, bridees, culverts, water lines,
and sanitary sewer lines.
4. Temporary impacts resulting from PERMITTED PERMITTED

installation of utilities by trenching
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Table 2: Resource Buffer Activities by Zone

ACTIVITY

ZONE A

ZONE B

methods which are part of State or
Federally approved utility installation
projects or the installation of utilities
by directional boring methods.

5. Stormwater Management
conveyances as approved by the Sussex

PERMITTED

Conservation District.

PERMITTED

6. Tax Ditch Maintenance as approved
by DNREC Drainage Program.

PERMITTED

PERMITTED

7. Muaintenance or repair of drainage
conveyances not within a Tax Ditch
Rioht of Way as approved by the Sussex

PERMITTED

County Engineering Department or
Sussex Conservation District.

PERMITTED

8. Structural crossings of Resources
such as bridges or boardwalks which
may not require a State or Federal
permit.

PERMITTED

PERMITTED

9. Maintenance or modification to
previously existing structures and
improvements within existing footprint.

PERMITTED

PERMITTED

10. State or Federally approved
wetland restoration, creation, and
enhancement projects.

PERMITTED

PERMITTED

11. State or Federally approved flood
plain restoration, or Resource
restoration projects involving the
maintenance, repair, restoration,
creation, or enhancement of Resources
and their Resource Buffers.

PERMITTED

PERMITTED

12. Soil Erosion and Sediment Control
measures as approved by Sussex
Conservation District.

PERMITTED

PERMITTED

13. Forest Management Activities
conducted under the guidance and
direction of a Licensed Forester,

PERMITTED

PERMITTED
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Table 2: Resource Buffer Activities by Zone

ACTIVITY ZONE A ZONE B

Arborist, Landscape Architect, or
Qualified Resource Buffer
Professional.
14. Invasive Species Control (plant,
insect, animal) conducted in PERMITTED PERMITTED
accordance with State and Federal law.
15. Planting/establishment of non-
gﬁzgg)ce’)naﬁve species (as listed by PERMITTED PERMITTED
16. Installation, repair, maintenance,
and removal of wells (potable, PERMITTED PERMITTED
monitoring, injection as approved by
state/federal agencies).
17. Walking Trails where any
impervious area runoff is managed PERMITTED PERMITTED
under a Sussex Conversation District
Permit
18. Extended Detention dry and wet NOT NOT PERMITTED
stormwater management ponds. PERMITTED =—w—————
19. Removal of any dead, dying,
damaged, or unstable live tree from a
Resource or Resource Buffer which PERMITTED PERMITTED
presents an imminent danger to
property or public safety.

PERMITTED
20. Stormwater Management Water (Ln;ztec; 104
Quality BMPs as approved by the of Total square PERMITTED
Sussex Conservation District. J ogtage af Zong 4

in a proposed

development)
21. Sewage disposal facilities. PE R]\[\I/I?YZ;TE D PE R]ﬂ\[ggTE D
22. Storage of hazardous materials NOT NOT
and siting of industrial sites, landfills, PERMITTED PERMITTED

or junkyards.
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Table 2: Resource Buffer Activities by Zone

ACTIVITY ZONE A ZONE B

23. Swimming pools, community
clubhouses, and all Non-Water-

Pependent or Non-W. at'er Related . PE RJXJ(;;TE D PE R]A\E;TE D
improvements not specifically permitted
under this section.
700
701 D.Resource Buffer Standards.
702
703 1. _All existing (i.e., at the time of application) conditions, including the
704 vegetative land features, and the proposed conditions within the proposed
705 Resource Buffer shall be identified on the Preliminary Site Plan.
706
707 2. _If a proposed development contains a Resource, then the associated Resource
708 Buffer shall conform with the following criteria based on vegetative features
709 existing at the time of Preliminary Site plan Submission.
710 (a) Established native forests and-non-forest-meadows
711 inlcuding all existing trees and understory
- constituting a Resource Buffer shall be
i3 preserved and maintained in their natural
14 state. “Selective Cutting” (Subsection E)
1 activities may be implemented. Invasive
- species are encouraged be removed from the
5 Resource Buffer.
718
719
720
721
722
723
724
725
726
727
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(b) Grazed pasture, meadows, fallow fields, managed turf,
active cropland or areas of bare earth not stabilized with
vegetative cover shall be re- established as native forest oF
non-forest—meadow—prior to determination of substantial
completion of the proposed development phase where—that
“unstabilized”—area—islocated by planning and planting of
a diverse mixture of trees and shrubs native to Delaware
and by controlling invasive species. non-invasive-spectes—or

I . : : . it el

, ) : =
A reforestation plan including species, planting rates, planting
schedule, planting survival standards, and maintenance actions
during reestablishment shall be designed by a Licensed Forester, ISA
Certified Arborist, Registered Landscape Architect, or Qualified
Resource Buffer Professional and included in the Resource and
Resource Buffer Management Plan under Section H.

Mulch or native ground cover must cover the area until buffer
plantings are established.

Plantings must include canopy trees, understory trees, and shrubs
and be distributed throughout the buffer to optimize buffer function

under §99-5

A diversity of Delaware native species of no less than 5 species of
trees and 2 species of shrubs normally found in and adapted to the
conditions in the buffer must be planted.

Flexibility of tree stock is allowed based on the following survival
standards over a period of 2 years:

Stock Size Number per Acre Required Survival Rate
(Trees Only)

Bare-root seedling 700 50%

or whip 350 per acre

% to 1” Container | 450 15%

grown trees 338 per acre

More than 1-inch 350 80%

container grown, 280 per acre

tree

Natural regeneration of native forest is permitted in place of planting
within 25 feet of a mature forest that contains a seed bank of native
species adequate for natural regeneration. The reforestation plan
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an to be implemented if, at the end of 5 vears, the areal coverage of

the Buffer does not contain, on a per-acre basis, at least 300 native
woody stems at least 4 feet in height.

e

(c) Grazed pasture, managed turf, active cropland or areas of
bare earth not stabilized with vegetative cover shall be re-
established as native forest or
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E. Removal of Invasive Species.

1.Invasive species control shall be completed under the guidance and approval of a
Licensed Forester, 1SA Certified Arborist, Registered Landscape Architect, or
Qualified Resource Buffer Professional.

F. Maintenance of Drainage Conveyances

1.All Resource Buffers identified on a Final Site Plan shall be designated as a
drainage and access easement permitting access by any future owners’
association, federal, state or local agency and the public, for the limited
purpose of maintenance or monitoring of drainage capacity or conveyance by
any future owners’ association; federal state or local agency, and the public.
In addition, a corresponding easement for access into each individual
Resource Buffer established on the site shall, whenever possible, be provided
from a public road or street within a proposed development.

2.If a Resource Buffer abuts or contains features such as ephemeral,
intermittent or perennial streams which are not part of an established Tax
Ditch and which convey drainage from or through a site proposed for
development, a “Drainage Assessment Report” shall be prepared by a
registered Delaware Professional Engineer. As part of the pre-application
process, Sussex County will determine the information to be included in the
Drainage Assessment Report. At a minimum, the Drainage Assessment
Report shall identify the following concerning measures needed for drainage
conveyances:

(a)ldentification of any unstable or eroding stream banks or
convevance requiring stabilization or restoration measures.

(a)The location of any stream blockages such as debris jams—fatlen-or
unstabletrees, beaver dams or similar impediments to conveyance that
pose a credible and impending threat of flooding to nearby landuses

or properity.
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765 (c)  The location of any sand or gravel deposition within a channel
766 or conveyance which impedes the flow of water produced by a storm
767 having an annual probability of occurrence of 10%.

768

769 (d) A discussion of all recommended measures to remedy any
770 impediment to drainage conveyance or drainage stability.

771

772 (e) A summary of required local, state or federal permits required to
773 remedy any impediment to drainage conveyance.

774

775 (f) The easement width and a sufficient number of easements to provide
776 adequate access to the Resource for maintenance.

777

778 3. Remedies required by Sussex County as a rvesult of the Drainage
779 Assessment Report shall be shown on the Final Site Plan.

780

781 et Gl

782

783 £
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801
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H. Resource and Resource Buffer Maintenance and Management.

1. Resource and Resource Buffer Management Plan

Any proposed development where Resource Buffers are required shall submit
a Resource and Resource Buffer Management Plan, prepared by a Qualified
Resource Buffer Management Professional, that describes measures for
maintaining or improving the Resource and the Resource Buffer(s) on the site.

The Resource and Resource Buffer Management Plan shall be proffered as

part of the Supporting Statement requirements of $99-24, or at the time of
Preliminary Site Plan approval for any residential conditional use. The
maintenance standards or management actions associated with the Resource

and Resource Buffer Management Plan shall be included as an obligation of

the owners’ association in the recorded declaration for any new development.

The Resource and Resource Buffer Management Plan shall describe how the
Resource Buffer will be managed to maintain_its functions and cite any
measures to be implemented for the enhancement of Resource Buffers or their
functions including reforestation plans. It shall also include a narrative
discussing the overall plan for access easements sufficient for expected
short- and long-term maintenance and management needs.

2. Any Perennial or Intermittent Stream within a proposed development
that does not exhibit a positive conveyance (regardless of whether it is part of
a Tax Ditch) shall be identified by phase on the Detailed Grading Plan as

follows.:

(a)If the deficient Perennial or Intermittent Stream has adjacent
Non-Tidal Wetlands, the applicant shall restore the conveyance
channel to a positive conveyance (i.e. the removal of conveyance
impediments) within the entire site prior to the issuance of substantial
completion of the final approved phase. This restoration shall be in
compliance with all applicable federal, state and county requirements.

(b)If the deficient Perennial or Intermittent Stream has no adjacent
Non-Tidal Wetlands, the applicant shall restore the conveyance
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channel to a positive conveyance (i.e. the removal of conveyance
impediments) within the entire site prior to the issuance of substantial
completion_of the first approved phase. This restoration shall be in
compliance with all applicable federal, state and county requirements.

I.Modifications and Exceptions.

The Planning and Zoning Commission shall be authorized, as part of the site plan
review process, to grant preliminary or final site plan approval with modifications
of. or exceptions to, the foregoing requirements upon the submission of a detailed
and specific written request from the applicant with supporting documentation from
a Qualified Wetland Resource Professional or Qualified Resource Buffer
Management Professional, but only upon the satisfaction of all of the following
conditions:

Z, When the Commission finds that special conditions or circumstances
exist that are peculiar to the land or structure and that a literal enforcement
of a specific requirement of this section would result in unwarranted hardship.

2, That the modification or exception request is not based upon conditions
or_circumstances which are the result of actions by the applicant, nor does
the request arise from any condition relating to land or building use, either
permitted or nonconforming, on any neighboring property.

3, That the granting of a modification or exception will not adversely
affect the functions of the Resource or its Resource Buffer as set forth in the
definition of that term. Waivers shall be in harmony with the general spirit
and intent of this section and any subsequent regulations.

4. That the basis for the modification or exception cannot be achieved
through Resource Buffer Width Averaging as provided by §115-193B.

3. That in no event shall there be a modification or exception to the width
requirements of Zone A.

The date of any modification or exception by the Commission shall be noted on the

[final site plan.

J. These requirements shall only apply to subdivisions governed by Chapter 99,
Residential Planned Communities and uses identified in §115-219A(1) and (2).
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Section11. The Code of Sussex County, Chapter 115, Article XXVIII, §115-220
“Preliminary Site Plan Requirements”, is hereby amended by inserting the
italicized and underlined language as a new Subsection B(17) thereof:

§115-220 Preliminary Site Plan Requirements

B.  The preliminary site plan shall show the following:

(17) In the case of a proposed development with the uses identified in ¢115-
2194(1) and (2) or Residential Planned Communities, the site plan shall include all
required Resource Buffers and the following:

(a) The boundary and type of any Non-Tidal/Tidal Wetland or water resources
(Tidal, Perennial, Intermittent) which require a Resource Buffer. The boundary will
be shown per methods identified in the definitions of Wetlands and Ordinary High
Water Line Delineation.

(b) All existing (i.e., at the time of application) natural forest, managed forest and
non-forest meadow within the future Resource Buffer shall be indentified.

(c)The limits of the required Resource Buffers.

(d)Calculations supporting Resource Buffer width averaging (§115-193B).

(e) Calculations supporting Resource Buffer enhancement calculations and
corresponding Forested and/or Landscaped Bujfer reductions, if applicable (§115-

193F).

(f)  Proposed access easement layout for access to Resource Buffers and the
adjacent Resources with a note that such access easements are “public access
easements for maintenance purposes’. For purposes of this requirement, “public”
shall mean, and be limited to, those parties requiring access for maintenance

purposes.

(p)A reference by title, author and date, to the “Drainage Assessment Report”
required by Section 115-193.F.2.
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(WAny walking trails, including the method of construction and the materials
used to establish the trails.

Section12. The Code of Sussex County, Chapter 115, Article XXVIII, §115-221
“Final Site Plan Requirements”, is hereby amended by inserting the italicized
and underlined language as a new Subsections B(19) and E. thereof:

§115-221 Final Site Plan Requirements

B.  The final site plan shall show the following:

(19) In the case of a proposed development with the uses identified in §115-
219A4(1) and (2) or Residential Planned Communities, the site plan shall include all
required Resources and Resource Buffers including the following, where applicable:

(a)The boundary and type of any Non-Tidal/Tidal Wetland or water resources
(Tidal, Perennial, Intermittent) which require a Resource Buffer. The boundary will
be shown per methods identified in the definitions of Wetlands and Ordinary High
Water Line Delineation.

(b)All existing (i.e., at the time of application) natural forest, managed forest and
non-forest meadow within the future Resource Buffer shall be identified.

(c)The limits of the required Resource Buffers.

(d)Calculations supporting Resource Buffer width averaging (§115-193B).

(€) Calculations supporting Resource Buffer enhancement calculations and
corresponding Forested and/or Landscaped Buffer reductions, if applicable (3115-

193F).

()  Proposed access easement layout for access to Resource Buffers and the
adjacent Resources with a note that such access easements are "public access
easements for maintenance purposes”’. For purposes of this requirement, “public”
shall mean, and be limited to, those parties requiring access for maintenance

PUrposes.

(2)A  statement incorporating the Resource and Resource Management and
Maintenance Plan by reference.
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(WA reference by title, author and date, to the “Drainage Assessment Report”
reqguired by Section 115-193.F.2.

(¢) Any walking trails, including the method of construction and the materials
used to establish the trails.

E. An AutoCAD drawing file containing all items required in Section A above
shall be submitted in electronic format. The data shall be referenced in NAD 1983
StatePlane Delaware FIPS 0700 (U.S. Feet) Projected Coordinate System.

Section13. Effective Date.

This Ordinance shall take effect upon six (6) months from the date of adoption by
Sussex County Council. Provided however, that it shall not apply to any completed
applications on file with the Sussex County Office of Planning & Zoning.
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DELAWARE CENTER FOR THE

INLAND BAYS

Research. Educate. Restore.

TO: Sussex County Council
FROM: Chris Bason, Executive Director, Delaware Center for the Inland Bays

DATE: January 11,2022

SUBJECT: Markup and Justification for AN ORDINANCE TO AMEND CHAPTER 99,
SECTIONS 99-5, 99-6, 99-7, 99-23, 99-24, 99-26, AND 99-30, AND CHAPTER 115 SECTIONS
115-4, 115-25, 115-193, 115-220 AND 115-221 REGARDING CERTAIN DRAINAGE
FEATURES, WETLAND AND WATER RESOURCES AND THE BUFFERS THERETO.

Please find attached the following requested changes to the above ordinance with justification
provided herein on behalf of the Center for the Inland Bays. | am a biologist with over 20 years
of local experience in the field of wetlands and estuarine research, management, and
restoration and | had the pleasure of serving on the County’s Wetlands and Buffers Workgroup.
Part of my past professional experience involved assessing the condition of wetlands within
Sussex County and | have published multiple times on wetlands in the peer-reviewed scientific
literature as well as through the Center’s extensive technical publications. | previously provided
in person testimony and reports from the Center to the Planning and Zoning Commission on
the day of the hearing of this ordinance. The marked up ordinance | am providing was
converted to a word document from pdf and thus there are some formatting inconsistencies
that | hope you may forgive. While there are markups throughout the document | am
presenting my justification in major areas of focus below.

Buffer Widths

The buffer widths proposed in this ordinance were developed by the consensus of the
Wetlands and Buffer Working Group. However, most of these widths are much less than what
is generally recommended in the scientific literature to protect the functions of the resources
covered by the ordinance. For example, buffers on small streams are generally recommended
to be at least 100 feet' to protect the water quality, habitat, and biology of the stream, whereas
the buffers of streams proposed in this ordinance are 30 to 50 feet. This means that buffers
proposed in this ordinance will continue to allow the degradation of the streams in Sussex
County where water quality is already poor and wildlife habitat is rapidly disappearing near the
coast (see appendix for supporting information).

The Center’s science-based recommendations for buffer widths based upon water quality
protection alone are provided in our 2008 report”. Buffers designed for all the purposes in this

' Sweeney, Bernard W. and J. Denis Newbold, 2014. Streamside Forest Buffer Width Needed to Protect
Stream Water Quality, Habitat, and Organisms: A Literature Review. Journal of the American Water
Resources Association (JAWRA) 50(3): 560-584. DOI: 10.1111/jawr.12203

?https://www.inlandbays.org/wp-content/uploads/2011/01 /Recommendations-for-an-Inland-Bays-Waters
hed-Buffer-System-Final.pdf



ordinance are often wider than our recommendations particularly when considering the
protection of wildlife habitat. This is born out through a comparison of the proposed
ordinance to similar ordinances of other nearby jurisdictions (appendix). Should the
Commision seek to increase the width of the buffers, we suggest reference to these resources.

Resource Buffer Width Averaging

The Center supports buffer width averaging which was a point of consensus reached by the
Workgroup. However, we request that averaging for buffers of tidal wetlands and waters and
for buffers of freshwater mill ponds be limited to within these resource buffers. In other words,
a reduced buffer width on a tidal resource could only be compensated for with a wider buffer
on another tidal resource and not on an intermittent stream for example.

This will help prevent potential misuse of this provision to minimize buffer width in the
highly-desirable for building yet ecologically-sensitive nearshore areas of tidal wetlands and
waters and of freshwater mill ponds. There are multiple examples around the County of what
can happen when homes are sited too close to sensitive resources in regards, and | offer one
from Ellis Point below. Maintaining adequate widths of buffers on tidal areas is particularly
important because tidal waters and wetlands migrate inland, often rapidly, with sea level rise.
Rates of migration of tidal wetlands over uplands in the Indian River Bay watershed range from
1.44 to 5.25 feet per year on average depending on the slope of the adjacent upland.

This small change will continue to allow flexibility in site design, while discouraging misuse of
the provision, and ensure that minimum protections for one type of resource are not
exchanged for additional, but less beneficial, protection of a different resource.

Homes on Ellis Point located very close to tidal waters.

Resource Buffer Activities By Zone

The Center is supportive of all the Activities which were achieved by the consensus of the
Working Group except for Activity 18. Extended Detention dry and wet stormwater
management ponds. Stormwater management ponds provide hydrologic retention and some



water quality improvement benefits. However they clearly do not provide the wildlife habitat
function that is one of the purposes of the buffer (see below and an example of Love Creek).

“Provide wildlife habitat via nesting, breeding , and feeding opportunities; provide
sanctuary/refuge during high water events; protect critical water s edge habitat; and protect
rare, threatened, and endangered species associated with each Resource and its upland edge.”

Dry stormwater detention feature in buffer on Love Creek.

Removal of a forest to install a stormwater feature in the buffer would be counter to the
purpose of the ordinance by resulting in a net reduction in the total desired function of the
buffer. And it is unnecessary because stormwater features can be installed elsewhere on a
proposed development.

Resource Buffer Standards

Remove the non-forested meadow option and require both maintenance of existing forests
and reforestation of non-forested areas.

In addition to the buffer extent and width, the vegetation required within the buffer is the most
important aspect to determine its function. Forested buffers clearly provide superior function
than do non-forested buffers through 1) their capacity to sequester nutrients within their above



and below ground biomass, 2) their provision of multi-layered animal habitat, 3) their capacity
to control flooding and intercept precipitation within their multiple layers, 4) and their provision
of a physical buffer between human activities and sensitive aquatic life. For more supporting
information, please to the appendix of these comments on forests (page 14).

The inclusion of non-forested meadows as a vegetation option will not protect existing forests
and will result in similar situations seen across the County today where highly functioning
buffers are torn down. As written, the proposed ordinance will allow a landowner to
completely remove a buffer, seed it with a grass mix and then submit an application for
development. As written, there is no requirement to reforest the buffer. In fact, the vegetation
within the non-forested meadow does not even have to be native. This runs counter to the
intent of a buffer ordinance and in fact would be a step backward in protection from the
existing code which states:

“BUFFER ZONE — An existing naturally vegetated area or an area purposely established in
vegetation which shall not be cultivated in order to protect aquatic, wetlands, shoreline and
upland environments from man-made encroachment and disturbances. The "buffer zone " shall
be maintained in natural vegetation, but may include planted vegetation where necessary to
protect, stabilize or enhance the area.”

In Sussex County, forest is the natural vegetation community for nearly all upland areas, and if
uplands are left to grow without interference they eventually will undergo natural ecological
succession to a forest. Allowing non-forested meadows clarifies any ambiguities of the current
code to allow forested buffers to be cut down prior to application and to perpetuate
poorly-functioning non-forested buffers. Furthermore, the non-forested meadow section is
unclear and seemingly contradictory. For example D.2.a. states that non-forested meadows
must be retained but then later D.2.a.ii and D.2.b. state that non-forested meadows be allowed
to undergo natural succession or be planted to a forest.

The solution to this is to both require maintenance of existing forested buffers and require the
reforestation of buffers using a detailed set of standards where forests do not exist This makes
clear that any forested buffer removed prior to an application will have to be reforested as a
part of the development project. This takes away any perceived incentive to remove the buffer
prior to application. In fact, it creates a disincentive to removing the forest of the buffer
because reforestation is costly and takes additional effort to achieve within required
timeframes. This approach is similar to that taken in the County code for forested and
landscape buffers (perimeter buffer) and is standard in buffer ordinances of nearby jurisdictions.



Maintenance of Drainage Conveyances

We request that the report to identify measures needed for drainage conveyances clarify
measure "(b) the location of any stream blockages such as debris jams, fallen

or unstable trees, beaver dams or similar impediments to conveyance.” Debris dams, fallen
trees, and beaver dams are naturally occurring and important components of stream
ecosystems that provide important contributions to the functions that this ordinance seeks to
protect. These features slow the flow of water, create and enhance zones of sediment pollution
trapping and nutrient pollution filtration, and provide essential wildlife habitat diversity. These
features have long been known as essential components of healthy streams that improve
pollution removal and unless they pose a credible and imminent threat to property or safety
should be left in place and not be identified as problems.

Resource Buffer Options

We request that this section be completely removed from the proposed ordinance on the basis
that the already narrow widths of the buffers proposed relative to the recommendations in the
scientific literature for minimum buffer widths and relative to the greater widths of buffers
required by nearby jurisdictions should in no way be reduced. Furthermore, the fact that water
quality continues to be poor in Sussex County and the fact that flooding and wildlife habitat
loss are increasing dramatically do not support reduction in buffer widths. We believe the
opposite should occur and that should incentives for increasing widths of buffers be desired,
exploration of win-win solutions including the allowance for a few extra lots be considered in
exchange.

The options also inexplicably allow reduction of forested and landscape buffers which were
established for a different purpose. Very simply this doesn’t make any sense. The section
continues to raise important questions such as, how can the County demonstrate that the areas
protected in exchange for reduced buffers wouldn't already be protected? (This is the tricky
concept of additionality which must be clearly demonstrated for such a program of trade offs
to be successful.) How does the County demonstrate functional equivalence of one area being
protected by conservation easement in another part of the County in exchange for a buffer
being destroyed and the associated loss of protection of water resources that are seriously in
need of protection?

Finally, this very simply would allow buffers of 25 feet on tidal waters just as a starting point,
and this would constitute a significant roll-back in environmental protection from the current
ordinance. How does this relate to the Comprehensive Plan or the Inland Bays Comprehensive
Conservation and Management Plan? Could you imagine the public outcry?

Resource and Resource Buffer Maintenance and Management

Under Section G.2., the definition of positive conveyance is not provided and needs to be
made clear prior to inclusion. It is completely unclear what the County would be requiring a
developer to do to the water resources. We look forward to providing comments once clarity



is provided. In the meantime, it seems like this is an unnecessary part of the code and that in
rare situations where a stream is not flowing a condition of approval could be placed on the

development.

Enforcement
Numerous instances of vegetation removal in buffers of HOAs have occurred over the past few

years around the Inland Bays. HOAs are often not equipped or educated to understand and
properly manage a buffer. In such situations, the County needs to be able to ensure that
buffers are maintained to provide their functions to protect public resources through a program
of inspection and enforcement. This is a critical part of ensuring this ordinance is successful. It
is requested that the proposed ordinance include a clear statement of the County’s authority
and responsibility to enforce the maintenance of the buffer including level of penalties and
mitigation requirements in the instance when an HOA does not.



APPENDIX: SUPPLEMENTARY INFORMATION

Buffer Policy Comparison

Characteristic

Sussex Co.
Current

Sussex
Co.

Propose

d

Inland
Bays

Recom
mends

| New
| Castle

Gol

tate of | State of

MD
Critical
Areas.

Tidal Wetlands & 50 ft. 100 ft. 80-500 | 100 ft. 100 ft. 300 ft. 100 -
Waters Width ft. 200 ft.
Nontidal Wetlands 0 ft. 30 ft. 50-100 | 25 ft. 50 ft. 0-150 25 ft.
Width ft. ft.
Smaller / Intermittent 0 ft. 30 ft. 35-150 | 50ft. 100 ft. 300 ft. =100 ft.
Streams Width (i
Larger / Perennial 0 - 50 ft.* 50 ft. 80-150 [ 100 ft. 100 ft. or | 300 ft. =100 ft.
Streams Width ft. 50 ft.

from

floodplai

n
Variable Width Buffer No Yes** No No No Yeg*** No
Allowance
Vegetation Type Natural Forestor | Natural/ | Natural/ | Natural/ | Existing | Natural/

meadow | Forest Forest Forest Veg. or Forest
RS Natural/
Forest

Protects Existing Yes* Yesand | Yes Yes Yes Yes Yes
Forest No
Replanting of Trees No No Yes Yes Yes Yes Yes

Note: Some variation may exist within a jurisdiction due to overlapping regulations and site

considerations. Based upon 2/14/20 version of Sussex County draft ordinance.

*Currently interpreted and enforced irregularly
o By right, }?uﬁ‘er can be reduced to half its width with equal square footage compensation to twice the

other buffered feature.

*** Through a highly conditioned waiver process

***% Non-native species allowed



Buffer Facts & Rationale for Improvement

What is a Buffer and What Do They Do

In general, buffers are natural areas between developments and wetlands and waters that are
managed to protect these features from human encroachment and pollution. Buffers improve
the health of wetlands, protect water quality, prevent flooding, and provide wildlife habitat.

e Buffers remove large amounts of pollutants from groundwaters and surface water runoff
while improving the ecological health of the wetland and waterway they buffer.

e Buffers protect wetlands and waters from the impacts of an adjacent development. And
buffers also help absorb and treat flood waters and pollution originating from far away
(upstream).

e Buffers on tidal wetlands and waters allow the natural inland migration of these dynamic
resources with sea level rise.

e Buffers protect against hazards of climate change including more extreme storm events,
more intense floods, and sea level rise.

e Buffers serve as habitat for aquatic and wetland-dependent species of wildlife
(particularly bird species) that rely on complementary upland habitat for critical stages
of their life. They also screen adjacent human disturbance and serve as habitat
corridors through the landscape.?

Buffers protect shallow water habitats such as baygrass meadows and oyster reefs.
Buffers sustain open space, property values and the rural character of Sussex County.

Why Should Sussex Require Better Buffers?

Better Buffers Will Protect Sussex County’s Wetland Resources

Sussex County has 47% of all of Delaware’s wetlands. Wetlands protect the quality of our
drinking water and our streams, rivers, and bays by filtering pollutants. They also protect
property by storing flood waters and buffering coastal storm surge. Wetlands are biologically
diverse and hold high concentrations of rare species: 41% of wetland plant species in Delaware
are rare.

But Sussex is losing its wetlands. About half of this area’s original wetlands have been lost due
to drainage, conversion to other landuses, and sea level rise. Wetlands and their beneficial

functions continue to be lost: 1,434 acres of Sussex County’s wetlands were lost from 1992 to
2007%. At that rate another 1,147 acres would have been lost from 2007 to 2019. Saltmarshes

3 Environmental Law Institute. 2008. Planner's Guide to Wetland Buffers for Local Governments.
* Tiner et al. 2011, Delaware Wetlands: Status and Changes from 1992 to 2007



in particular continue to disappear. Saltmarshes around the Inland Bays have decreased from
10,838 acres in 1938 to 7,300 acres in 2007°.

Many of the wetlands that remain are in poor condition. For example, the health of streamside
wetlands and saltmarshes in the Inland Bays watershed have received a grade of D®. Loss and
degradation of wetlands have contributed to flooding and poor water quality in Sussex. Better
buffers will reduce further degradation and loss of wetlands and their beneficial functions.

Better Buffers will Help with Sussex County’s Poor Water Quality

Sussex County has poor water quality. The most recent DNREC assessment of water pollution
found that 87% streams, ponds, and bays in Sussex were polluted due to high bacteria levels,
high levels of nutrients or low dissolved oxygen levels. Forty-four percent of waters (44%) were
polluted by bacteria, 18% had low dissolved oxygen, and 78% had high nutrient levels.

In the Inland Bays Watershed, all assessed waters were found to be polluted by excess
nutrients, 50% by bacteria, and 11% had low dissolved oxygen. While improvements to the
water quality of the Inland Bays have been realized, measured pollutant loads from the
watershed to the Bays have not decreased despite decades of voluntary and regulatory action.
Many of the tributaries of the Inland Bays have very high pollutant levels and very poor water
quality. The situation is so bad in the Indian River, that dissolved oxygen can fall to zero during
the summer months.

Better buffers are an important part of the strategy to protect and restore the water quality of
the Inland Bays and other ecologically and economically important waterways of the County.

Better Buffers Will Prevent Flooding in Sussex County

Sussex County is prone to flooding due to its low elevation, high ground water table and
proximity to sea level. Flooding of property and infrastructure can have significant costs to
individuals, businesses and governments. Just one inch of water in an average home can cost
more than $25,000 in damage’.

Coastal and areal flooding is increasing. Flooding that decades ago usually happened only
during a powerful or localized storm can now happen when a steady breeze or a change in
coastal current overlaps with a high tide. From 1950-2018, nearly half of all major and
moderate flooding events in Lewes occurred since the year 2000. Lewes recorded an average
number of 4 flood days in 2000. In 2017, 15 flood days were recorded. In 2030, between
15-30 high tide flood days are projected.

5 Center for the Inland Bays. 2016. State of Delaware’s Inland Bays 2016.
¢ Center for the Inland Bays & DNREC. 2010. Wetland Health Report Card.
7 Delaware Seagrant. 2019. Homeowner's Handbook To Prepare for Natural Hazards.



Despite increases in flooding, building in Sussex County is happening in floodprone areas.
From 2010 to 2017, Sussex County had the third highest number of homes (1,233) built in
10-year flood risk zones of any county in the United States.?

Buffers not only provide areas designed to absorb floodwaters, they keep residences out of
areas most prone to flooding. By doing so they will reduce the tax-payer burden for
addressing community drainage and flooding issues. As of 2018, there were over $28 million
worth of unmet needs to resolve community drainage problems in Sussex County’.

Better Buffers will Protect from Hazards Associated with Climate Change
Sussex County is highly vulnerable to climate-change driven sea-level rise. Sea-level rise
increases the average sea level over time, which in turn increases the height of high tides and
increases the height of low tides. Sea-level rise also amplifies the risks of flooding from storms
that bring heavy rain and waves.

Sea level off Lewes and Ocean City, Maryland has risen at a rate of 1.3 to 2.2 inches per
decade since record keeping began'®. Our coast is a global hotspot for sea level rise and the
rate of sea level rise is increasing while the land of Delaware is sinking. Global greenhouse gas
emissions are contributing significantly to the rise. Projections for sea level rise off Lewes
under continued trends in greenhouse gas emissions are 9 inches by 2030, 1.5 feet by 2050,
3.3 feet by 2080, and 4.7 feet by 2100.

Three to five feet of sea level rise in Sussex County is projected to result in the inundation of 4
to 11% of businesses, 8 to 13% of residences, over half of parkland acreage, 7 to 10% of road
miles, 31 to 37% of wastewater pumping stations, and 32 to 36% of sites where hazardous
substances have been released'’. The loss of nearly all saltmarshes due to drowning is
projected.

Groundwater tables in coastal Delaware have also been projected to rise significantly in
response to sea level rise'?. This will expand the boundaries of existing freshwater wetlands

and create new wetlands in areas that were formerly uplands.

We are already experiencing significant increases in the frequency and severity of tidal flooding
as well as increased flooding from more intense precipitation events. Many of our saltmarshes
are already disappearing. Already underway are expensive adaptation measures including
frequent beach replenishment, shoreline stabilization, elevation of homes and roads, and
avoidance of areas prone to flooding.

8 Climate Central. 2019. Ocean at the Door: New Homes and the Rising Sea, 2019 Edition. 10-year flood
risk zone defined as area exposed to at least a ten year flood threat in 2050 under moderate global greenhouse gas emission cuts
and correspondling median projections for sea level rise.,

? DNREC. 2018. Resource, Conservation & Development Projects 21st Century Fund Annual Report

1% Callahan et al. 2017. Recommendation of Sea-Level Rise Planning Scenarios for Delaware.

" Delaware Coastal Programs. 2012. Preparing for Tomorrow's High Tide.

2 McKenna. 2014. Presentation to the Center for the Inland Bays Scientific & Technical Advisory

Committee.
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Buffers not only provide areas designed to absorb floodwaters, they keep residences out of
areas most prone to flooding. Buffers on tidal wetlands also provide wetlands areas to migrate

into under conditions of rising sea level.

Better Buffers Protect and Improve Economic Value

Buffers function to directly and indirectly provide benefits to the public including flood control,
water quality improvement, recreation, wildlife habitat, and carbon storage. Delaware’s
wetlands in total have been estimated to provide $1 billion to $3 billion in annual economic
value and support to 25,000 jobs with $568 million in wages."® Economists estimate buffers in
the Delaware River Watershed provide over $10,000 per acre per year of benefits to the
public'*. Because buffers help to keep new residences further from areas more likely to flood,
less public expenditures will be needed for drainage issues and disaster relief associated with
acute flooding events. For example, east coast wetlands avoided $625 million in direct flood
damages during Hurricane Sandy".

Better buffers will function as an important part of protected community open space in Sussex
County. Open space enhances home values and homeowners are willing to pay a premium to
live next to open space. In Chester County PA, there is an average increase of over $11,000 in
the value of homes that are located up to a half mile from protected open space. When added
together, this proximity to protected open space totals $1.65 billion and increases property
and transfer tax revenues a total of $27.4 million per year™®.

Better Buffers are Supported by the Sussex Comprehensive Plan and the
Inland Bays Comprehensive Conservation & Management Plan

Better buffers are central to achieving multiple goals, objectives, and strategies of the County’s
2018 Comprehensive land use plan, a priority of which is to “better preserve the rural
character and natural resources of the County,” including "considering larger buffers in
sensitive environmental areas.” Some Goals, Strategies, and Objectives of the Plan that

support better buffers are as follows:

Conservation Chapter Goal 5.1. Preserve, maintain, and enhance natural resources and natural
systems. Objective 5.1.1 Encourage development practices and regulations that support natural
resource protection.

Goal 5.2: Encourage protection of farmland and forestland.

Goal 5.3: Ensure the protection of the natural functions and quality of surface waters,
groundwater, wetlands, and floodplains. Objective 5.3.1 Protect surface water and drinking
water quality.

3 Kauffman, G.J. 2018. Socioeconomic Value of Delaware Wetlands.

4 Econorthwest. 2018. The Economic Value of Riparian Buffers in the Delaware River Basin.

'S Narayan et al. 2017. Scientific Reports.

16 RETURN ON ENVIRONMENT The Economic Value of Protected Open Space in Chester County,
Pennsylvania. 2019.
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Strategy 5.3.1.3 Identify an appropriate range of wetlands buffer distances based on location
and context. Objective 5.3.5 Reduce flooding and erosion.

And strategy 12.1.3.2 Consider creating an ordinance designed to protect established, mature,
healthy trees during the construction of new developments to better preserve existing trees and

green spaces.

Better buffers have also been an important action of the Inland Bays Comprehensive Conservation and
Management Plan since the original 1995 version to which Sussex County is signatory. This plan is the
blue print of actions needed to successfully restore the water quality and habitat of the Bays.

Better Buffers are Supported by the Public

A 2018 online survey of 395 individuals by the Sussex Alliance for Responsible Growth found
that Future Land Use and Conservation were the top two priority elements of the Sussex
Comprehensive Plan.

In 2019, the Sussex Alliance for Responsible Growth distributed an online petition for the
County to increase the extent and width of forested buffers that garnered 508 signers.

A 2014 survey of Delawareans found that 77% support avoiding building new structures in
areas at risk from sea level rise, 64% support allowing beaches and wetlands to naturally
migrate inland, and 85% support changing building codes and regulations to reduce risk in
flood prone areas.

Better Buffers will Help Manage Extraordinary Growth in Sussex

Sussex is Delaware’s fastest growing county with a current estimated population of 336,634
people'. Over the past decade, an additional 47,705 people are projected to have moved to
Sussex. An additional 48,457 to 159,167 people are projected to be living here within 25
years.

From 2008 to 2015 over 13,500 building permits were issued in Sussex. From 2017 to 2019,
66 new subdivisions with 5,827 units were given preliminary approval by Sussex Planning and
Zoning. Over the same time period, another 20 developments with a total of 1,294 residential
units were approved as conditional uses or changes of zone by County Council.”® These
developments would be grandfathered under a new ordinance and receive minimal buffers
relative to science based recommendations.

A significant portion of this development has been in areas at risk of flooding. From 2010 to
2017, Sussex County had the third highest number of homes (1,233) built in 10-year flood risk
zones of any county in the United States.'

' Sussex County. 2019. Sussex County Comprehensive Plan.
¥ Sussex County 2020. Application data provided Feb. 2020.

7 Climate Central. 2019. Ocean at the Door: New Homes and the Rising Sea, 2019 Edition. 70-year flood
risk zone defined as area exposed to at least a ten year flood threat in 2050 under moderate global greenhouse gas emission cuts
and corresponding median projections for sea level rise.,
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The growth drives up impervious surface coverage that contributes to flooding and poor water
quality. In 2010, the Inland Bays Watershed surpassed 10% impervious surface coverage, the
threshold at which many estuaries begin to express noticeable degradation in response. Better
buffers are needed to protect residents and the environment from the effects of rapid
population growth in the County.z

What are the Important Characteristics of Better Buffers?

Wider Buffers are Better

The benefits of a buffer are based on its width. Wider buffers ensure that the greatest amount
of pollution is kept out of the wetland or waterway buffered to a certain extent. Wider buffers
also offer more habitat for wildlife that rely on both the wetland or water buffered and the
buffer area itself.

The Center for the Inland Bays recommended adequate and optimum buffer widths for the
protection of water quality based on the type of wetland or waterway buffered®. Adequate
widths were 80 feet for non-tidal streams, 80 to 300 feet for tidal waters and wetlands, 80 feet
for streamside wetlands, and 50 feet for other non-tidal wetlands. Optimum widths were 150
feet for non-tidal streams, 150 to 500 feet for tidal waters and wetlands, 150 feet for
streamside wetlands, and 100 feet for other non-tidal wetlands. Another recent comprehensive
study recommended a minimum of 98 foot forested buffers on small streams’'. Adequate
widths for buffers to protect wildlife habitat can be in the 1000s of feet.

Why Forested Buffers are Essential

Benefits of Native Forested Buffers

Forests are crucial to maintaining the water quality of streams, rivers, and bays. They also are
essential habitat for wildlife, they protect public health, they provide recreation opportunities,
they increase property values, and they enhance quality of life.

Nowhere are forests more important than where they are close to water. Research has
demonstrated that the amount of forest in an estuary’s watershed, particularly near the water,
has a significant influence on the health of the estuary’s baygrasses, crabs, and marsh birds.?

Forested buffers are also especially important to a wide variety of bird species. These include
raptors such as bald