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From: Jay Tomlinson <jaythrrep@gmail.com>  
Sent: Wednesday, November 11, 2020 4:40 PM 
To: Planning and Zoning <pandz@sussexcountyde.gov> 
Cc: Jamie Whitehouse <jamie.whitehouse@sussexcountyde.gov>; Ernesto Lopez 
<Ernesto.Lopez@state.de.us>; Peter C. Schwartzkopf <Peter.Schwartzkopf@state.de.us>; Steve Smyk 
<Steve.Smyk@state.de.us>; Marc Cote <marc.cote@delaware.gov>; Ted Becker 
<tbecker@ci.lewes.de.us>; IG Burton <IG@IG944.com>; Nicole Majeski <nicole.majeski@state.de.us>; 
Michael Hahn <MichaelC.Hahn@delaware.gov>; Mary Roth <MRoth@delawaregreenways.org>; Todd F. 
Lawson <tlawson@sussexcountyde.gov> 
Subject: P&Z 11/12/20 Hearing, CZ1932 Jeff-Kat, LLC (Big Oyster Brewery) 
 

CAUTION: This email originated from outside of the organization. Do not click links, open attachments, or reply 
unless you recognize the sender and know the content is safe. Contact the IT Helpdesk if you need assistance. 

Planning & Zoning Commissioners et al: 

On Thursday November 12th, the Sussex County Planning & Zoning will be presented with a change of 
zone application, CZ1932.  The zoning change application is notable because the AR1 to C3 Heavy 
Commercial property fronts Kings Highway and because once again, the process to bring an application 
before Planning & Zoning does not include the necessary discussions to make an educated land use 
zoning decision.  The impact of the zoning decision on full implementation of the Kings Highway Master 
Plan as designed is not known because the zoning change does not require consultation with DelDOT 
about Master Plan implications or a site plan. 

Please see the attached photo.  The existing Big Oyster parking lot footprint is almost part of Kings 
Highway.  It could be assumed that the land under acquisition and zoning application might follow a 
similar footprint.  Consider the strip mall across the street.  Prior decisions have allowed both properties 
maximum sizing encroachment on Kings Highway leaving very little room for road expansion. 

Just last July 14th there was a fire drill CZ1912, Beach and Bay, LLC, AR1 to C2 where during the SCC 
hearing Jamie Whitehouse acknowledged in response to a question from IG Burton that DelDOT nor the 
Lewes Scenic Byway Committee were consulted prior to the application coming before Council.  At the 
time, it sounded like future applications would include this review.   ROW and landowner knowledge 
about Kings Highway ROW requirements remain unknown until submission of a site plan. 

Starting Monday, Kings Highway will have a new traffic signal at Clay Road and Kings 
Highway.  Amazingly, the long overdue signal is being implemented without consideration of the 
impacts on the CTP/Kings Highway Master Plan.  The light is an interim installation and will need 
complete modification and expansion when the Master Plan is implemented.  The Clay Road - Kings 
Highway intersection will be a complicated matter when the Village Center and Townsend properties 
come online and will require a lot of ROW for Right, Left, Straight, shoulders and more. 

Why is the Kings Highway Master Plan critical to those that live, work and use Kings Highway?  The short 
answer is traffic management and preservation of the character of the Gateway to Lewes.  The Master 
Plan calls for a median separated dualized roadway that requires a specific amount of real estate for the 
intended design to be realized.  The Master Plan is scheduled to begin design next spring, 2021. 



Most of you receiving this email know about Secretary Jennifer Cohan’s assurances and have received 
information from us about the 10% Plan.  The 10% Plan asked to have ROW requirements defined 
immediately that would have included the Big Oyster and First Baptist Church of Lewes frontage.  What 
we are seeing happen is very different than we had expected.  We continue to see piecemeal requests 
for zoning changes along the corridor that do not incorporate the CTP/Kings Highway Master Plan 
requirements along with DelDOT and County land use decisions. 

Our opposition is not about this zoning change, but the continued practice of parcel at a time approvals 
along the corridor without a site plan or the consultation of DelDOT, City of Lewes, landowners or 
community leadership organizations such as the Lewes Scenic Byway Committee.  All parties must know 
the plan in advance and know how much land will require dedication to allow for full implementation of 
the Kings Highway Master Plan.  We now know that the Church planned expansion north of parcel has 
implications on this zoning as well as a larger stretch of Kings Highway ROW frontage. 

Please take the time to require documentation that First Baptist Church of Lewes and Jeff-Kat, LLC know 
that some portion of Kings Highway frontage will be required by the CTP/Kings Highway Master Plan and 
will not be available for their expansion plans. 

The CZ 1932 Planning & Zoning Packet includes a "Service Level Evaluation Request" from DelDOT that 
states a TIS is not required.  Might we recommend that this DelDOT template document (attached) also 
be used to share DelDOT’s knowledge with the Commission about timing and details of near term 
approved DelDOT projects that effect the applicants and the Commissions decisions.  

Let's not look back in 5 years and wonder what went wrong with Kings Highway corridor planning on the 
doorstep to the City of Lewes. 

Thank you.       
 
Jay Tomlinson  
Citizens for Responsible Kings Highway Development       
32715 Hastings Drive 
Lewes, DE  19958 
856-906-0605 
jaythrrep@gmail.com 
 
 

 
 
 

https://us-west-2.protection.sophos.com/?d=google.com&u=aHR0cHM6Ly9zaXRlcy5nb29nbGUuY29tL3ZpZXcvbWl0Y2hlbGxmYXJtdXB6b25pbmcvaG9tZQ==&i=NWY0NTE2ZjM3OTk3OGIwZjc0MDhkYTAy&t=UzczUGg0OFFHWHlCU0MrMU9BM2RPRk1aZGl0SG51Snl4M1E4Nm1xeklicz0=&h=480512341a304f78a911730ceb45e482
mailto:jaythrrep@gmail.com


 
 

 
 















From: webmaster@sussexcountyde.gov <webmaster@sussexcountyde.gov>  
Sent: Wednesday, November 11, 2020 3:18 PM 
To: Planning and Zoning <pandz@sussexcountyde.gov> 
Subject: Submission from: Planning & Zoning Commission contact form 
 
RECIPIENTS: Jamie Whitehouse 
 
Submitted on Wednesday, November 11, 2020 - 3:17pm 
 
 
Name: Linda B Gumeny 
Email address: lbgumeny@gmail.com 
Phone number: 2012070918 
Subject: Ord 20-05 The Coastal Area 
Message: 
I commend the proposed revisions to this ordinance. However, I suggest the language regarding wetland 
buffers be more explicit to prohibit any grading or removal of vegetation within the minimum 25-foot 
wetland buffer. 
I also think ther should be a minimum 20-foot landscaped buffer surrounding the entire development -- 
particularly where residential zones abut commercial zones. 
thank you 
 
 
 
 

mailto:lbgumeny@gmail.com
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Mr. Robert C. Wheatley, Chairman      November 11, 2020 
Mrs. Kim Hoey Stevenson, Vice-Chairman 
Mr. R. Keller Hopkins 
Mr. J. Bruce Mears 
Mrs. Holly Wingate 

 
Sussex County Planning and Zoning Commission 
2 The Circle, P.O. Box 417  
Georgetown, DE 19947 

 

 

Re: Ordinance Regarding the Coastal Area 

 

 

Summary 

This ordinance will have a detrimental impact on Sussex County. One of the key components of this 
ordinance is the forced implementation of a yield plan. Implementing a yield plan across all zoning 
within the Coastal Area (formally known as the Environmentally Sensitive Developing District) will have 
an adverse economic impact on Sussex County. For the purposes of this argument we will focus 
examples that were previously AR zoned parcels in the former Environmentally Sensitive Developing 
District overlay zone, or now known as Coastal Area, at the time of their approval, to explain these 
impacts in detail.  

Density 

The Yield Plan 

The code currently allows applicants to submit proposed subdivisions as clusters with densities not 
exceeding 2.17 DU/AC within the Coastal Area.   These site plans can utilize 7,500 SQFT lots and must 
include amenities, open spaces (30% currently required), sidewalks and other site-specific details.  An 
application for an AR-1 subdivision must meet all requirements of the Sussex County Zoning and 
Subdivision ordinances and follow the Code’s review and approval process. This process requires that an 
AR-1 subdivision application be prepared by a qualified professional, submitted with applicable fees and 
supporting materials, reviewed by planning and engineering staffs, reviewed and approved by relevant 
governmental agencies and reviewed and approved by the Planning and Zoning Commission after 
conducting a public hearing.  After the public hearing, the Planning and Zoning Commission will approve 
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or deny the AR-1 subdivision, based on the application and public record, and may impose conditions on 
approval all in accordance with the review criteria contained in the applicable County codes and 
ordinances. 

The proposed ordinance would require: 
The applicant must submit a "yield plan" that accurately depicts the maximum number of dwelling 
units possible on the same tract under current applicable conventional (non-cluster/non-Coastal Area) 
development regulations. 

The definition of a conventional (non-cluster/non-Coastal Area) dwelling unit in the AR-1 zone is a 
20,000 square foot lot.  

For context in explaining our argument, we wanted to use existing approved developments within the 
Coastal Area. 

Example 1: Batson Creek Estates 

• The parcel is 55.2 +/- acres located on Bayard Road just north of Zion Church Road and 
across from The Hamlet at Derrickson Pond.  

• Record Plan Approved June 19, 2014 
• Approved Density 1.99 DU/AC 
• 110 Lots Total 
• AVG. Lot Size 8,498 SQFT 
• Open Space 31.33% 

Batson Creek Estates, an approved Environmentally Sensitive (now Coastal Area) Cluster Subdivision in 
the AR-1 Zone, has an area of 55.2 +/- acres and a density of 1.99 DU/AC. The total number of lots in the 
subdivision are 110 and there is 25.5 acres of open space (which equates to 46% of the total acreage). 
Of the total open space 17.29 acres or 31.33% are dedicated to private open space and stormwater 
management. See Exhibit A Recorded Major Subdivision Plan – Environmentally Sensitive Cluster 
Subdivision Option – AR-1 Zone – Batson Creek Estates 

If we were to take this same parcel under the proposed ordinance and sketch a yield plan based on 
conventional (non-cluster/non-Coastal Area) development regulations, the same 55.2 +/- acres parcel 
would yield 49 lots. This would be a reduction in density to 0.89 DU/AC.  See Exhibit B – Batson Creek 
Estates – Sample Yield Plan. The 49 lots would then be condensed to a portion of the development with 
the option to build lot sizes to a minimum of 7,500 SQFT.  

Alternatively, Batson Creek Estates could be developed as a standard subdivision. The standard 
subdivision would have the same lot size and density as the yield plan shows, 49 lots at 20,000 SQFT 
each, with no amenities and less required open space.   

Example 2: Seagrove 
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• The parcel is 90.0 +/- acres located on Irons Lane between Route 26 and Old Mill Road.  
• Record Plan Approved December 9, 2017 
• Approved Density 2.11 DU/AC 
• 191 Lots Total 
• AVG. Lot Size 8,456 SQFT 
• Open Space 46.3% 

Seagrove, an approved Environmentally Sensitive (now Coastal Area) Cluster Subdivision in the AR-1 Zone, 
has an area of 90.0 +/- acres and a density of 2.11 DU/AC. The total number of lots in the subdivision are 
191 and there is 41.72 acres or 46.3%. that is private open space and stormwater management. See 
Exhibit C – Recorded Master Subdivision – Environmentally Sensitive Cluster Option – AR-1 Zone - 
Seagrove 

If we were to take this same parcel under the proposed ordinance and sketch a yield plan based on 
conventional (non-cluster/non-Coastal Area) development regulations, the same 90.0 +/- acres parcel 
would yield 100 units. This would be a reduction in density to 1.1 DU/AC. See Exhibit D – Seagrove – 
Sample Yield Plan. The 100 lots would be condensed to a portion of the development with the option to 
build lot sizes to a minimum of 7,500 SQFT. 

Alternatively, Seagrove could be developed as a standard subdivision. The standard subdivision would 
have the same lot size and density as the yield plan shows, 100 lots at 20,000 SQFT each, with no 
amenities and less required open space.  The open space calculated under the standard subdivision plan 
for Seagrove is 30.33 acres or 33.7%, a reduction of 16.3 acres of open space from the approved plan. To 
drill down on the open space, there are 12 +/- acres of isolated wetlands on the property included in the 
open space calculation. Which would mean the open space outside of the wetlands being permanently 
reserved in the standard subdivision plan consists of 18.33 acres. 

As it is shown by the two examples, the implementation of a yield plan inherently reduces density. These 
sites are vastly different in their shapes and environmental features to show some distinction in how the 
yield plan is applied across different parcels.  

Proposed Ordinance in Conflict with the Sussex County Comprehensive Plan  

The Sussex County Comprehensive Plan of Sussex County states: 

4.4.2.1 Growth Areas 
This plan seeks to encourage the County’s most concentrated forms of new development to Growth 
Areas, including most higher density residential development and most commercial development. While 
Coastal Areas are considered Growth Areas, the County encourages only appropriate forms of 
concentrated new development in these areas, especially when environmental features are in play.  
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The Growth Areas that are defined in the Comprehensive plan are Municipalities, Town Centers, 
Developing Areas, Coastal Areas, Existing Development Areas, Commercial Areas, and Industrial Areas. 
The Comprehensive Plan goes on to give a definition of appropriate densities under the Coastal Area. 

Density (Sussex County Comprehensive Plan, Pg. 4-16) 
Sussex County’s base density of 2 units per acre is appropriate throughout this classification; however, 
medium and higher density (4-12 unites per acre) can be appropriate in certain locations. Medium and 
higher density could be supported in areas: where there is central water and sewer; near sufficient 
commercial uses and employment centers; where it is in keeping with the character of the area; where it 
is along a main road or at/or near a major intersection; where there is adequate Level of Service; or 
where other considerations exist that are relevant to the requested project and density. A clustering 
option permitting smaller lots and additional flexibility in dimensional standards is encouraged on tracts 
of a certain minimum size, provided significant permanent common open space is preserved and the 
development is connected to central water and sewer service. The preservation of the natural resources 
or open space is strongly encouraged in this land use classification. The County should revisit 
environmental protection in the Coastal Areas.  

The key takeaway from the Comprehensive Plan is that Sussex County has a base density of 2 units per 
acre. The issue with the yield plan is that there is no way possible to achieve 2 units per acre when 
implementing it practically and the ordinance is in direct conflict as the attached Exhibits A through F 
show.  

Economic Impact of the Proposed Ordinance 

The reduction of density due to the implementation of a “yield plan” will have an adverse economic 
impact on Sussex County and its stakeholders.  

Impact on Farmers 

The economic impact to Farmers will be the most significant. There are generations of Farmers in Sussex 
County who rely on the development rights of their property when agricultural production does not 
meet the thresholds needed to sustain operations from year to year. A mechanism the Farmers can use 
is borrowing money from the lending institutions by leveraging the land that they own. The lending 
institutions appraise the farmland not by the agricultural output of the land but the development 
potential that land may have. Currently in the Coastal Area, that by-right development potential of 2.17 
DU/AC is used in the appraisal process. This is a significant benefit to Farmers who want to keep farming 
in Sussex County by allowing them to borrow against the value of their property to upgrade equipment 
and possible purchase additional farmland. By implementing a yield plan in the Coastal Area, the 
inherent reduction of density as shown with the Batson Creek Estates and Seagrove examples, will have 
a negative economic impact on the property values. The by-right development potential of a farmer’s 
property will now be reduced to half of what it was before, which means farmers will have a lower land 
value to borrow against.  
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Impact on Landowners 

Continuing to use Batson Creek Estates as an example, the subdivision was bought from the landowner 
based on a formula determined by the number of dwelling units that could be approved and planned on 
the 55.2 +/- acres. Many developers in the industry use this formula (# of Lots x $X.XX = Purchase Price) 
when engaging in land deals, because it is an easy way for the landowner to see the value in their land. 
The alternative is by a per acre price. The raw per acre price is calculated in a similar fashion that derives 
from the number of dwelling units that could be approved or planned on a parcel.  

Land values for residentially zoned properties are generally based on location, density, the cost of site 
work, infrastructure, and amenities to serve the lots, and the sales price of finished lots. The price a 
developer can pay a land owner for a property is determined by the following analysis: 1) how many lots 
can be developed, based on an approved preliminary plan; 2) how much the infrastructure and 
amenities will cost, based on a thorough study of the property and an estimate from a reliable 
contractor; 3) how much a builder will pay for each finished lot, based on location, square footage, 
community amenities and market factors; and 4) an acceptable rate of return for the developer’s 
services. The developer evaluates the anticipated revenue from lot sales versus the costs of 
development to arrive at a price that it can pay for the land. A higher number of total units (110 as 
opposed to 49, for example) will increase the property value by producing greater revenues from lot 
sales, although there will be some extra infrastructure costs for additional lots (more streets, utility 
lines, sidewalks, etc). Fewer lots will reduce lot sale revenue proportionally, although the major 
infrastructure costs (off-site improvements, DelDOT entrances, primary subdivision streets and utility 
lines, amenities) will be the same regardless of the number of lots. A reduction of density by more than 
50%, as would be the case for the Batson Creek Estates project, will reduce land values drastically and 
could result in landowners deciding they cannot afford to sell or developers deciding their land as not 
viable for development.  

Impact on Business and Economic Development 

The proposed changes will adversely affect business by limiting the availability of affordable housing for 
working families in the Coastal Area, thereby increasing the cost of living for the work force, limiting the 
pool of employees and increasing the cost of doing business in Sussex County. In addition, the 
employees of existing and new businesses will be forced to travel greater distances to the central and 
western part of Sussex County to find available affordable housing. The longer commutes for these 
employees will result in an adverse impact to the wider road network in the central and western part of 
the County, and further increase the cost of public infrastructure maintenance.  

Another important factor for new businesses making decisions on relocating or opening a new operation 
in Sussex County is evaluation of the pool of qualified employees when choosing the location for the 
place of business. If the pool of available employees is not present in the Coastal Area, the opportunity 
for a diverse and balanced community of both working families and retirees moving from other states is 
not achievable.  
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Impact on Developments Overall 

Development costs of a subdivision that must be absorbed across all planned lots are a major 
consideration when a developer is identifying the viability of a project. The larger of those cost items are 
DelDOT entrance improvements, amenities, and offsite infrastructure extensions.  

DelDOT entrance improvements will not change with the proposed ordinance. DelDOT requires that any 
project having frontage on any DelDOT road must improve the DelDOT road for the entire length of the 
property’s frontage. The ability of a developer to absorb the impact of those costs across a greater of 
number of lots within the development alleviates the burden and helps recoup the costs of the 
improvements.   

Amenities such as pools and clubhouses come at a cost also. It is difficult to build a meaningful amenity 
without the density to support the cost of the construction of the facilities.  

Extensions of offsite county and private infrastructure is another large cost that is typically imposed on 
the developer. The extension of county sewer and the privately franchised sewer and water utilities all 
come at significant costs that are absorbed across the lots within the subdivision. 

All these improvements are fixed costs, and the lack of adequate density over which to spread those 
costs will only inflate the market price for a new home by around 25-40%, making the housing market 
less affordable.  

Other aspects of developments that will inflate due to reduced density are the HOA costs. Most HOA’s in 
the Coastal Area offer services and operations, such as lawn maintenance, community management, 
SWM maintenance, trash removal, etc. All of which is a cost that is shared between all owners within 
that development. The more lots available to spread the costs across the lower the HOA dues will be.  

Impact on Sussex County 

The reduction in density will have a lasting impact on the County. It will create sprawl, forever setting 
the landscape of the County. The revenue from transfer taxes will be reduced and there will be decline 
in building permits.  

The County will also see builders and developers try and increase their new construction homes values 
to cover fixed costs impacted by the reduction in density, which will make housing in Sussex County less 
affordable in the areas it should be more affordable.  

Since the County plans for 4 DU/AC of sewer infrastructure on all undeveloped land within or adjacent 
to a sewer development district, now only a portion of that sewer will be utilized. When parcels are 
developed, there are certain infrastructure costs that are fixed for the County, just as they are fixed for a 
Development, such as a pump station, offsite gravity sewer or offsite mainline outfall; and the cost of 
the sewer rates and connection fees could only be  expected to increase to accommodate the 
maintenance and operation of the those infrastructure items. 
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Conclusion 

The bottom line is this proposed ordinance will reduce the densities allowed in the Coastal Area, which 
conflicts with the Sussex County Comprehensive Plan.  This change will reduce raw land values, 
negatively impacting Sussex County stakeholders and inflate housing prices, making new home 
construction less affordable. It is inconsistent with smart growth principles with an adverse economic 
impact that will affect Sussex County. 
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Respectfully, 

 

By:  __________________ 
Thomas Natelli, Jr.  
 
 

 
cc: Vince Robertson, Assistant County Attorney 
 
 
 
 
 
 
/enclosures 
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EXHIBIT A 
 

Recorded Major Subdivision Plan 

Environmentally Sensitive Cluster Subdivision Option – AR-1 Zone 

Batson Creek Estates 
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EXHIBIT B 
 

Batson Creek Estates 

Sample Yield Plan 
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EXHIBIT C 
 

Recorded Major Subdivision Plan 

Environmentally Sensitive Cluster Subdivision Option – AR-1 Zone 
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EXHIBIT D 
 

Seagrove 

Sample Yield Plan 
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EXHIBIT E 
 

Recorded Major Subdivision Plan 

Environmentally Sensitive Cluster Subdivision Option – AR-1 Zone 

Sweetbay 
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EXHIBIT F 
 

Sweetbay 

Sample Yield Plan 
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